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The Fourteenth Amendment
No state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.
I. Substantive Due Process.
Substantive due process is the concept that there are certain rights so fundamental to our traditions of justice that the government must show a compelling reason to justify interference with those rights. While many of these fundamental rights are set forth in our Bill of Rights, the US Supreme Court has stated that there are a variety of interests that are not included in the Bill of Rights that are within the meaning of ‘liberty’ in the Fourteenth Amendment.   
The term ‘liberty’ has come to mean much more than the right to be free from imprisonment without sufficient justification. The expansive nature of the term is discussed in Meyer v. Nebraska, 262 U.S. 390 (1923). This case addressed a Nebraska law that prohibited teaching in a language other than English or teaching a foreign language to a child who had not completed the 8th grade.  In striking down the Nebraska law, the US Supreme Court explained that the fourteenth amendment “denotes not merely freedom from bodily restraint but also the right of the individual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to marry, establish a home and bring up children, to worship God according to the dictates of his own conscience, and, generally to enjoy those privileges long recognized at common law as essential to the orderly pursuit of happiness by free men.”
“The liberty interest at issue in this case—the interest of parents in the care, custody, and control of their children— is perhaps the oldest of the fundamental liberty interests recognized by this Court.” Troxel v. Granville, 530 U.S. 57, 65-66 (2000)

What are the limits to these fundamental rights?  Given the level of respect accorded parental rights, the basis for reviewing any state law that affects the right of parents to the care, custody and control of their children is strict scrutiny. The court considers whether 1) the government has a compelling interest in creating the law, 2) whether the statute is "narrowly tailored" to meet the government's objectives, and 3) whether there are less restrictive means of accomplishing the same thing. 
The case law in this area balances the government’s compelling interest in the protection and development of children with the fundamental rights of parents. Applying this level of scrutiny, the US Supreme Court has declared a nonparent visitation statute unconstitutional when grandparents were awarded visitation rights solely on the court’s determination of the children’s best interests without a finding of parental unfitness Troxel v. Granville, 530 U.S. 57 (2000) and struck down an Illinois statute placing children of a deceased mother in the custody of the state without allowing the unmarried father to have a hearing on parental fitness. Stanley v. Illinois, 405 U.S. 645 (1972) 
However, the strict scrutiny test has also developed a body of law that has shifted from parents having absolute power over their children to parental rights being accompanied by a parent’s obligations to provide proper care and supervision.  
Lehr v. Robertson, 463 U.S. 248 (1983) explains this balance. Jessica M. was born in New York in 1976. Her parents were unmarried but lived together during the pregnancy. They separated after Jessica’s birth and her father failed to visit or provide financial support. Her mother married another man eight months after the child's birth. Approximately two years later, the mother and stepfather filed an adoption petition. New York required notice to fathers who had been adjudicated as the father, identified on the birth certificate, identified by the mother in a sworn statement, married to the mother before the child was six months old, or had lived openly with the child and the mother. As the father did not fit into any of these categories, he was not given notice of the adoption proceeding. He learned of the adoption on the same day the final order was signed. He filed a petition to vacate the order of adoption on the grounds that it violated his due process rights and his equal protection rights. The US Supreme Court upheld the dismissal finding that the father’s due process rights were adequately protected by NY’s statutory scheme as he had the ability to establish a relationship with his daughter and failed to do so.  “When an unwed father demonstrates a full commitment to the responsibilities of parenthood by coming forward to participate in the rearing of his child, his interest in personal contact with his child acquires substantial protection under the Due Process Clause…But the mere existence of a biological link does not permit equivalent constitutional protection.”

Through the development of this case law by the US Supreme Court, we now have the axiom that the state may interfere with the parent-child relationship only when the parent is unfit OR has acted inconsistently with the parent’s constitutionally protected interest.  
North Carolina Cases
In North Carolina, the welfare of the child was the polar star that guided our courts in resolving custody disputes for much of the 20th century. Trial courts considered evidence of the child's interest and welfare even when resolving custody disputes between a biological parent and a third party. “Although the court found the appellate was a fit and proper person to have custody of the child, the test under the [Juvenile Code] as to where custody is placed is what best meets the needs of the child and what is in the child’s best interests.” In re Yow, 40 N.C. App. 688 (1979).
This issue was revisited in Petersen v. Rogers, 337 N.C. 397 (1994), which started as an adoption case wherein the NC Supreme Court vacated a mother’s consent to adopt due to multiple violations of the adoption statute. (In re P.E.P., 329 N.C. 692 (1991)). Since the decision voided the adoption proceedings, Orange DSS filed a petition, obtained non-secure custody and kept placement with the adoptive family, Mr. and Mrs. Petersen. Concurrently, the Petersens filed a custody action and a motion to intervene in the juvenile proceeding. The cases were consolidated. The trial court denied the Petersen’s motion for custody and ordered the child placed with the biological parents. The NC Court of Appeals reversed and indicated the child should be placed in the custody of the Petersens. Upon review, the NC Supreme Court thoroughly revisited the history of parental rights in NC and reiterated that “Absent a finding that parents are unfit or have neglected the welfare of their children, the constitutionally-protected paramount right of parents to custody, care and control of their children must prevail.” Thus the NC Supreme Court affirmed the trial court’s order that the child be placed with the biological parents. 
Price v. Howard 346 N.C. 68 (1997)
In Price, the plaintiff (the ‘father’) and defendant (the mother) were living together when the child was born. When the couple separated three years later, the child lived with the plaintiff. When the child was six, the mother wanted to assume custody of the child but the plaintiff refused. Plaintiff then instituted a custody action. In her answer, defendant asserted for the first time that plaintiff was not the father of the child. After blood tests excluded plaintiff as the child’s father, the trial court awarded custody to the mother. The trial court indicated there were no findings that the mother was unfit or had neglected the child and so was bound by Petersen. The NC Court of Appeals affirmed, also citing Petersen. The NC Supreme Court disagreed, stating that the Petersen presumption favoring parents was not absolute. The court noted that a parent’s protected interest “is a counterpart of the parental responsibilities the parent has assumed and is based on a presumption that he or she will act in the best interest of the child.” “Therefore, the parent may no longer enjoy a paramount status if his or her conduct is inconsistent with this presumption or if he or she fails to shoulder the responsibilities that are attendant to raising a child.” The court concluded that if a parent has engaged in conduct inconsistent with his or her protected status, “custody should be determined by the ‘best interest of the child’ test mandated by the statute.” Explaining that the determination of whether a parent enjoys protected status is one that must be made on a case-by-case basis, the court remanded the case for the trial court to determine whether the defendant had acted inconsistently with her constitutionally protected parental rights.  
Thus, since at least 1997, NC case law also limits the state’s ability to interfere with the parent-child relationship only when the parent is unfit OR has acted inconsistently with the parent’s constitutionally protected interest.  
A. When is a Parent Unfit?
Owenby v. Young , 357 N.C. 142 (2003)

“[A] natural parent has forfeited his or her constitutionally protected status [upon a] finding of any one of the grounds in N.C.G.S. § 7B-1111.”
B.  What Actions are Inconsistent with Protected Status as a Parent?
There is no bright line rule to determine what conduct on the part of a natural parent will result in a forfeiture of the constitutionally protected status. Penland v. Harris, 135 N.C. App. 359 (1999) and Boseman v. Jarrell, 364 N.C. 537 (2010).
1. Actions of Putative Fathers. These cases often involve adoption proceedings and whether or not a putative father’s consent is necessary. They are helpful in juvenile proceedings because the criteria contained in G.S. 48-3-601 “Persons whose consent to adoption is required” is similar to G.S. 7B-1111(a)(5) “Grounds for terminating parental rights”. In both statutes, a putative father’s rights are protected when he has taken some statutorily defined actions to ‘shoulder the responsibilities that are attendant to raising a child’.
In re A.C.V., 203 N.C. App. 473 (2010)*
Facts: In early stages of pregnancy, respondent father and child’s mother continued to see each other; respondent went to some appointments with the mother; and the mother’s father talked with respondent about the need for him to provide financial assistance. The child’s mother decided to place the child for adoption and informed respondent of this. On April 15, the child was born. On April 16, the child’s mother relinquished the child to the Agency for adoption; on April 17, the Agency filed a petition to terminate respondent’s rights alleging that respondent failed to provide adequate support for the mother during the pregnancy. Respondent filed an answer asserting that he was not given an opportunity to care for the child although he had expressed his desire to do so, and that he was not aware that he could file legal documents to legitimate the child. The court adjudicated a ground for termination under G.S. 7B-1111(a)(5), found that termination was in the child’s best interest, and terminated respondent’s rights. Held: Affirmed.
In re Adoption of K.A.R., 205 N.C. App. 611 (2010)
The district court (after transfer from the clerk) found that the putative father’s consent to the child’s adoption was required, because he had acknowledged the child and provided reasonable and consistent support according to his means before the adoption petition was filed. During the pregnancy he attended pre-natal classes and doctor’s visits until the mother asked him to stop. After obtaining employment, he bought a car seat, crib mattress, and other items worth over $200 for the child. After reviewing relevant case law, the evidence, and the trial court’s findings, the NC Court of Appeals held that through his actions, the father had maintained his inherent parental rights and the trial court’s order was affirmed.   
In re S.D.W., 367 N.C. 386 (2014)**
Facts: Unwed mother and father had repeated unprotected intercourse during and after their relationship. Mother had a child from an earlier relationship, and during the relationship with father, she had become pregnant and had an abortion. She became pregnant again, failed to inform the father of her pregnancy and cut off contact with him. The day after the baby was born, she signed an Affidavit of Parentage that incorrectly identified father’s last name and left the father’s address blank. She also signed a relinquishment, and on a birth form provided by the adoption agency, she again incorrectly identified father’s last name. A petition for adoption was filed November 2, 2010. Mother saw father on November 26, 2010 and did not notify him that she had had a baby. They did not communicate again until April, 2011 after father heard mother had a baby, and in a phone call with father, mother confirmed she had his child and had placed the baby for adoption. Afterwards, mother notified the adoption agency of father’s correct name. Father took steps to assert his intention to obtain custody of the child, including filing a motion to intervene in the adoption proceeding. 
Held: The court concluded that the father’s constitutional rights would not be violated by allowing the adoption to proceed without his consent. Relying on the reasoning of the U.S. Supreme Court in Lehr v. Robertson, the court held an unwed father must grasp the opportunity to develop a relationship with his child for constitutional due process protections to apply. In this case, notice of the birth was not beyond father’s control as 
· He had knowledge mother was fertile

· He continued to have intercourse with mother without using a condom, placing the responsibility for birth control solely with mother

· He did not inquire of mother if she was pregnant

In re Adoption of B.J.R., 238 N.C. App. 308 (2014)**
Plaintiff did not grasp the opportunities within his control to develop a relationship with the child after the child’s birth. In the child’s first 6 months, plaintiff’s actions were limited to filing for custody, visiting once despite more times being offered to him, and purchasing diapers once but never delivering them. Awaiting genetic testing results prior to paying support or taking further steps to develop a relationship with the child is not a valid excuse for a delay in father’s action.
2. Actions of Co-Respondent

In re J.A.G, 172 N.C. App. 708 (2005) 
The court of appeals affirmed the part of the trial court’s order that adjudicated the child to be abused based on a non-accidental head injury that occurred when the child was in the sole care of the father. However, the court held that conclusions that the child was neglected and dependent were based on findings that were not supported by the evidence. 

As there were no findings to support a conclusion that the mother could not care for the child or that the child would not be safe in her care. The court reversed the disposition part of the order, stating “the trial court abused its discretion in finding and concluding it was in the juvenile’s best interest that his custody remain with DSS.”
In re B.G., 191 N.C. App. 399 (2008) (unpublished) *
The child was removed from her mother’s home and placed in DSS custody. Later she was placed temporarily with relatives, but the plan became reunification with her father. At a permanency planning hearing the court noted a positive home study of the father’s home and ordered specific visitation as part of a transition to the father’s home. At a later permanency planning hearing, however, the court placed the child in the joint custody of her father and an aunt and uncle, gave the aunt and uncle physical custody, and ordered visitation for the father. On appeal, the father argued that the order violated his constitutionally protected interest in the care and custody of his daughter, citing Price. The court of appeals refused to consider the argument, because the record did not indicate that it had been made at trial, but reversed because the order did not include the findings required by G.S. 7B-907, including whether it was possible for the child to return home within six months. 

In re B.G. (2) 197 N.C. App. 570 (2009) *
On remand, the father did make the constitutional argument. The trial court acknowledged his constitutional rights and that he was a “non-offending” parent, but concluded that in balancing his rights with those of a third party and the child’s best interest, the court should resolve the matter according to the child’s best interest. In a new permanency planning order the court ordered the same custody arrangement – joint custody to the father and relatives and primary physical custody to the relatives. The court of appeals reversed again, citing Price and Adams v. Tessener, 354 N.C. 57 (2001) (holding in custody case that trial court’s findings supported a determination that father’s conduct was inconsistent with his protected interest). The court held that the trial court had not properly applied the best interest test because it had not found that respondent was unfit or had acted inconsistently with his protected status. The court noted that there was evidence in the record from which the trial court could have made such a finding, but remanded the case, noting the “gravity of the constitutional right involved.”
3. Voluntary relinquishment of custody

Brewer v. Brewer, 139 N.C. App. 222 (2000)

It would violate a natural parent's due process rights to deny her the Petersen presumption against a non-parent where the parent had voluntarily relinquished custody to the other parent, had never voluntarily or involuntarily relinquished custody to a non-parent, had never been adjudged unfit, and had never acted in a manner inconsistent with her protected parental status.

In re D.M., 211 N.C. App. 382 (2011) 
The trial court erred in awarding permanent custody of the child to the grandmother in a dependency case where neither parent had been found to be unfit and there was no finding that the father acted inconsistently with his constitutional rights as a parent.
Sides v. Ikner, 222 N.C. App. 538 (2012) 
The trial court awarded a maternal grandmother primary physical custody of her grandson; the child's father appealed. The appellate court held that the trial court erred in finding that the father acted inconsistently with his parental rights and responsibilities and his constitutionally protected status. He was involved in the child's life to the full extent allowed by the prior custody order, which granted him joint legal and secondary physical custody of child, with primary custody to the mother, who lived with the grandmother until her employer, the Air Force, transferred her to Germany.

3. Creation of parent-like relationship with a non-biological person
Mason v Dwinnell, 190 N.C. App. 209 (2008)
When a biological parent had executed a parenting agreement with the non-biological parent, and shared the parenting responsibilities in many ways, the trial court found that the biological parent had acted in a manner inconsistent with her parental rights. The court then used a best interest analysis in awarding joint custody. The NC Court of Appeals affirmed holding that the biological parent’s actions in bringing another person in the child’s life as a second parent were inconsistent with her constitutionally protected parental interests. The NC Court of Appeals reiterated that the focus should be on the parent’s actions and not the relationship between the child and the other person. 

II. Procedural Due Process.
The 14th amendment also requires basic procedural rights which dictate how the government can lawfully go about interfering with a parent’s liberty interests when the law otherwise gives them the power to do so.
A. Right to Receive Notice of Proceedings
In re Poole, 151 N.C. App. 472 (2002) (Timmons-Goodson, J., dissenting), adopted per curiam, 357 N.C. 151 (2003). A father in New York and was not served with a summons or petition when the Cumberland County DSS filed a petition alleging his child to be dependent and neglected. The trial court adjudicated the child dependent and placed her in the custody of her maternal aunt and uncle, with whom she had been living. Several years later, the father moved to dismiss the petition. Upon denial of the motion, he appealed.  While noting that the biological father in the case had the right to notice of dependency and neglect proceedings concerning his daughter, the appellate court affirmed that the issue before it was one of due process, not jurisdiction. The appellate court found that in balancing the interest of the State in the child’s welfare with that of the father's right to custody of his child in conjunction with the potential for custody of the child to be changed from the relatives to the father, the father’s due process rights were adequately protected. 
In re H.D.F., 197 N.C. App. 480 (2009)

Respondent mother’s three children were adjudicated neglected based on her substance abuse problems, her repeated failure to provide proper care and supervision, and her recurring refusal to communicate or cooperate with either DSS or the children’s schools about their needs. The father of the third child appealed the dispositional order placing his child in DSS custody. The NC Court of Appeals reversed with respect to the third child, because, after that child’s father waived his right to counsel, numerous notices and documents were filed in the matter but not served on him. There was no indication that he had notice of the disposition hearing or of other significant parts of the case, including parts that occurred during the period the court found that he failed to appear and participate. 
In re K.N., 181 N.C. App. 736 (2007)
Although DSS had made efforts to serve the mother with the petition to terminate parental rights, service was questionable because although there were signed receipts showing acceptance of service by someone residing at the address on the summons, there was no evidence that the address was where the respondent mother actually lived. The mother arrived in the courtroom after the TPR hearing had concluded and the court appointed her counsel to advise her about the appeal process. The court of appeals vacated the order for lack of fair procedure due to issues of valid service and a twenty-minute hearing with no counsel present for the respondent.
B. Right to participate in hearings

Parents have a right to participate in proceedings in a meaningful way. However, there is no 6th amendment right to be present, to testify, and to confront witnesses. Instead, the court must  apply the three prong balancing test set forth in Mathews v. Eldridge, 424 U.S. 319, 47 L. Ed. 2d 18 (1976), as the appropriate measure for determining if the participation afforded in a parental termination proceeding meets the “rigors of the due process clause.” In re Murphy, 105 N.C. App. 651, 414 S.E.2d 396, aff'd, 332 N.C. 663, 422 S.E.2d 577 (1992). The Mathews/Eldridge factors are: "[1] the private interests affected by the proceeding; [2] the risk of error created by the State’s chosen procedure; and [3] the countervailing governmental interest supporting use of the challenged procedure." Santosky v. Kramer, 455 U.S. 745, 754, 71 L. Ed. 2d 599, 607 (1982).
In re Quevedo, 106 N.C. App. 574 (1992) 
“We note that the use of depositions is allowed in civil cases where a witness is unable to attend because of age, illness, infirmity or imprisonment. N.C. Gen. Stat. § 1A-1, Rule 32(a)(4). Therefore, when an incarcerated parent is denied transportation to the hearing in contested termination cases, the better practice is for the court, when so moved, to provide the funds necessary for the deposing of the incarcerated parent. The parent’s deposition, combined with representation by counsel at the hearing, will ordinarily provide sufficient participation by the incarcerated parent so as to reduce the risk of error attributable to his absence to a level consistent with due process.  
C. Right to an Appropriate Standard of Proof in Hearings 

Santosky v. Kramer, 455 U.S. 745 (1982). The Due Process Clause of the Fourteenth Amendment requires more than a preponderance of the evidence standard in a termination of parental rights hearing. “Before a State may sever completely and irrevocably the rights of parents in their natural child, due process requires that the State support its allegations by at least clear and convincing evidence.”

Adams v. Tessener, 354 N.C. 57, 550 S.E.2d 499 (2001)
When a trial court refuses to award custody to either the mother or father and instead awards the custody of the child to grandparents or others the parent's love must yield to another to serve the child's best interests. Nonetheless, parents normally love their children and desire not only what is best for them, but also a deep and meaningful relationship with them. Therefore, the decision to remove a child from the custody of a natural parent must not be lightly undertaken. Accordingly, a trial court's determination that a parent's conduct is inconsistent with his or her constitutionally protected status must be supported by clear and convincing evidence

D. Representation
1. Right to counsel. Parents have a statutory right to counsel, and to court-appointed counsel if indigent, in all abuse, neglect, dependency, and termination of parental rights proceedings. G.S. 7B-602 and 7B-1101.1. A parent’s eligibility and desire for appointed counsel may be reviewed at any stage of the abuse, neglect, dependency, or termination of parental rights proceeding.
2. Right to effective assistance of counsel. 
In re T.D., ___ N.C. App. ___ (July 19, 2016)**
· A termination of parental rights requires that a respondent parent have a fundamentally fair procedure. In North Carolina part of that fundamental fairness is provided by a respondent parent’s statutory right court appointed counsel, which includes the parent’s right to effective assistance of counsel.  

· The record raises serious questions as to whether the respondent received effective assistance of counsel in the termination hearing that lasted nineteen minutes. An attorney’s relative silence at a hearing is not per se ineffective assistance of counsel. The trial court must determine (1) whether the attorney’s performance was deficient and (2) if so whether the deficiency prejudiced the respondent such that she was deprived of a fair hearing thus entitling her to a new hearing.
3. Waiver of Counsel

In re J.K.P., 238 N.C. App. 334 (2014)**
When a respondent mother (RM) agrees to her court appointed counsel’s motion to withdraw; engages in an exchange with the court where the court explains the nature of a TPR proceeding, consequences of moving forward, and need to know the law and court procedure, and RM asserts she will represent herself; and where RM reads and signs a waiver of counsel form, the waiver of counsel is knowing and voluntary.
In re J.R. ___ N.C. App. ___ (November 1, 2016)**
Held: Affirmed

· G.S. 7B-602(a1) states the court “may” allow a parent to proceed pro se when the court finds that the parent makes a knowing and voluntary waiver of appointed counsel. The use of the word “may” means the court has discretion when determining whether a parent may proceed without the assistance of counsel; the court is not required to allow the respondent parent to proceed pro se.

· A parent does not have a statutory or constitutional right to self-representation. Previous language in the Juvenile Code that provided for the right to self-representation was removed by amendments made to the Code since 1998. The Sixth Amendment addresses the right to self-representation and applies to criminal proceedings; it does not apply to abuse, neglect, or dependency proceedings.

· The court did not abuse its discretion in denying the respondent mother’s request to proceed pro se. In support of its decision, the court found the mother’s waiver was not knowing and voluntary as

· she was facing potential criminal charges that were related to the incident resulting in the abuse and neglect proceeding and she would not be able to protect herself from self-incrimination if she were to proceed pro se, and

· she was being influenced and possibly coerced by her abusive boyfriend (who was a caretaker in the action) to request that her counsel be released so that she could proceed pro se.
*Summary prepared by Janet Mason, School of Government

**Summary prepared by Sara DePasquale, School of Government
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