Ethical Dilemmas in Capital Litigation
Professor Penny J. White

A.
Judicial Responsibility to Assure Defense by Competent Counsel 

The Sixth Amendment to the United States Constitution provides for the right to counsel.  In a series of cases, courts have resolved issues pertaining to the extent of that right.  Of particular importance in capital cases is the Supreme Court’s recognition that the right to counsel has a qualitative component.  As a result, ineffective assistance of counsel claims have become almost automatic in death penalty cases.  Explanations abound.  Some complain that states do not require lawyers appointed to try capital cases to be sufficiently proficient; others claim alternatively that ineffective assistance claims are for the most part, “disguised efforts to re-litigate the substance of the capital case.” 
   The trial judge’s legal and ethical responsibilities include assuring that counsel is competent, while taking care not to invade counsel’s right to represent his or her client.  While the Supreme Court has offered guidance on defining competency, the inquiry is always driven by the facts of the individual case.



1.
Legal Guidance


The Court established a two-prong test to determine whether the Sixth Amendment right to counsel had been violated by the ineffective assistance of counsel in Strickland v. Washington, 466 U.S. 668 (1984). There, the Court held that an inmate claiming ineffective assistance must first show ineffectiveness, by demonstrating that counsel’s performance was deficient; second, the deficiency must have prejudiced the defense.  In order to establish the first prong – deficient performance, it must be shown that counsel’s representation “fell below an objective standard of reasonableness.”  The court’s job is not to second-guess counsel with the benefit of hindsight; rather the reasonableness of counsel’s performance must be judged by counsel’s “perspective at the time” and must give deference to counsel’s judgment.

While the Supreme Court has not articulated specific guidelines for evaluating the reasonableness of counsel’s conduct, many states, including North Carolina have adopted standards that apply to counsel in capital cases.  The Court has cited various of these standards, particularly those promulgated by the American Bar Association as “guides.”  In Williams v. Taylor, 529 U.S. 362 (2000), the Court found a claim of ineffectiveness to be meritorious when counsel failed to uncover “voluminous mitigating evidence.”  Therein the Court cited the ABA Standards for Criminal Justice as a basis for its conclusion.  While counsel’s strategic choices “made after thorough investigation of law and facts relevant to plausible options are virtually unchallengeable,” counsel’s failure to conduct a thorough investigation may not be defended as a “strategic choice.” 

Similarly, in Wiggins v. Smith, 529 U.S. 510 (2003), the Court found a failure to investigate and to present mitigating evidence to be ineffective assistance of counsel.  
The Court emphasized that its concern was not whether counsel should have presented a case in mitigation, but whether the investigation that supported counsel’s decision to forego presenting mitigating evidence was “itself reasonable.” In Wiggins, the Court referred to the American Bar Association Guidelines for the Appointment and Performance of Counsel in Death Penalty Cases as “well-defined norms” and “guides to determining what is reasonable” conduct on the part of counsel.  

The ABA Guidelines specifically provide that investigation into mitigating evidence “should comprise efforts to discover all reasonably available mitigating evidence and evidence to rebut any aggravating evidence that may be introduced by the prosecutor.”    In Rompilla v. Beard, 125 S.Ct. 2456 (2005), the Court was faced with the issue of the reasonableness of counsel’s reliance on representations made by the client and his family.  While counsel made efforts to find mitigating evidence, counsel did not attempt to learn about the evidence the prosecution would use in aggravation.  The Court held that a lawyer is “bound to make reasonable efforts to obtain and review material that counsel knows the prosecution will rely on as evidence of aggravation” despite the client and his family’s representations.

2.
Practical Application

A1.  
Kenneth Newton hires private counsel to represent him at trial.  Counsel appears at the Rule 24 hearing, but does not seek the appointment of assistant counsel.  During the hearing, counsel rarely speaks and does not request clarification when the prosecutor announces that “we will rely on virtually every aggravating circumstance to substantiate the death penalty in this case.  Defendant has a very long criminal history.”  Defense counsel says flippantly, “we will rely on the (f)(1), because my information suggests otherwise.”  Discuss how the judge should proceed.


A2.
During voir dire, Newton’s counsel seems ill-informed about death qualifying a jury.  He makes an opening statement that advises the jury to wait “until the fat lady sings” to make a decision about his client’s guilt. During the state’s case in chief, counsel rarely objects to opinion or hearsay evidence.  When Kent testifies, counsel asks, “You’re Clark’s girlfriend, aren’t you?  You got your charges dropped to testify, didn’t you?  You want to help your boyfriend, don’t you?” When the state’s experts testify, counsel asks each the same question:  “Do you get your paycheck from the state of North Carolina?” After the state rests, counsel informs the court that he wishes to call his client to the stand.  Newton asks for permission to speak with the judge, outside the presence of his lawyer.  Discuss how the judge should proceed.


Assume that the judge learns that Newton is hesitant to testify.  Newton says he understands “from advisors at the prison” that “they can bring up his drug use and his charges for marijuana” if he testifies.  Newton says that he doesn’t want to testify, but that his counsel has encouraged him to do so.  Counsel advises the court that it is necessary for Newton to testify in order to promote their “diminished capacity” defense.”  Discuss how the judge should proceed.

A3.
Assume instead that counsel’s opening statement is as follows:



Ladies and Gentlemen, I promise you that if you will wait



until it is our turn, that you will hear a very, very different



description of what happened out there.  Please don’t rush


to judgment; wait until you hear both sides of the story; wait



particularly until you hear Mr. Newton’s side.

After the state rests, counsel for Newton rests without calling any witnesses.  Discuss how the judge should proceed.


A4.
Newton is convicted.  During the penalty phase, counsel argues that the jury made the wrong decision in convicting Newton.  Counsel does not offer the testimony of Newton’s mother, or those familiar with her behavior.  Counsel also does not offer the testimony of Dr. Lakins.  Discuss how the judge should proceed.


A5.
Newton is convicted.  Assume alternatively that counsel says in opening statement, during the penalty phase, that “you will hear about the very tragic, difficult life on Mr. Newton.  Please think about the tragedies that he has suffered; the difficulties that life has handed him.”  After the state presents its evidence in aggravation, which counsel challenges by cross-examining the witnesses, counsel rests without calling any witnesses or producing any mitigating evidence.  Discuss how the judge should proceed.


A6.
While the jury is deliberating the sentence, Newton asks permission to address the court. He tells the judge that since his arrest, he has met with counsel only three times, one of which was during the trial.  He also asks the court to look at a diary he has kept of the number of times he has called or written counsel and the requests he has made of counsel that have gone unanswered.  Discuss how the judge should proceed.


A7.
Immediately after Newton is sentenced to death, appointed counsel (hereafter p-c counsel) files a Motion for Appropriate Relief alleging ineffective assistance of trial counsel and accompanied by Newton’s affidavit and a copy of his diary of correspondence, calls, and requests to counsel.  Appellate counsel asks for an evidentiary hearing.  Discuss how the judge should proceed.


A8.
Assume that the court has granted the motion for an evidentiary hearing in order to address the claim of ineffective assistance of counsel.  Before the hearing can be conducted,  p-c counsel files another motion entitled, “Motion to Require the Cooperation of Trial Counsel with Post-Conviction Counsel.”  The motion iterates that trial counsel has refused to be interviewed or turn over his files to p-c counsel and that this lack of cooperation is hampering p-c counsel’s preparation for the upcoming hearing.  Discuss how the judge should proceed.


A9.
Assume that attached to this latest motion, filed by p-c counsel, is a letter, sent from trial counsel to p-c counsel that states, “There is no reason for me to talk to you since you have, in effect, sued me.  In fact, since I am represented now by the prosecutor, it is unethical for you to talk to me without the prosecutor being present.  The file, which you have requested, has been turned over in full to the prosecutor’s office.”  P-C counsel seeks a protective order requiring that the prosecutor’s office immediately turn trial counsel’s file over to p-c counsel or to the court for safe-keeping and without prior viewing.  Discuss how the judge should proceed.
B.
Judicial Responsibility with Regard to Volunteers and Pro Se 
Representation
1.    Legal Guidance
       
Since 1976, twelve percent of all U.S. executions have involved volunteers, inmates who waived their appeals in order to allow their death sentences to be carried out.  According to one accounting, of 885 executions that have occurred since then, 106 involved volunteers.  In addition, many, perhaps most inmates on death row, decide at one time or another to relinquish their appeal rights, but later change their minds. 


The issues raised by volunteers are both legal and ethical.  Dozens of articles have been written outlining counsel’s responsibilities, although there is not necessarily consensus of opinion on how a defense lawyer, for example, should proceed in the face of his or her client’s stated desire to die.  Similarly, a prosecutor who learns of an inmate’s desire to forego appeals is also faced with inconsistent views of how to proceed. The difficulties presented by these conflicts make it even more important for the judge faced with a volunteer to proceed carefully and deliberately. 


The threshold issue for the court is whether the inmate is competent to waive the appeal.  Additionally, the court may have to determine whether appointed counsel may pursue appeals, despite the client’s desires and whether the client, who wishes to discharge disobedient counsel, is competent to proceed pro se in order to waive the appeal.  Often the court will also be faced with petitions filed by third parties who wish to intervene in order to pursue the appeal.  
The public often views the capital appeal process as elongated and expensive.  Their cynicism is increased when the court interferes with a death-sentenced inmate’s stated desire to die or continues appeals that the inmate has attempted to waive.  Consequently, the pressure on the judge to simply adhere to the inmate’s wishes is great.
2.
Practical Application


Sometimes, the inmate takes his or her plea to die to the public.  Such was the case of Michael Ross, who was executed after 18 years, in Connecticut. Ross attempted to die for several years and chronicled his attempts in books, articles, and a website.  What follows is a part of one such article written by Ross, entitled, “It’s Time for Me to Die.”  This article was written before a resentencing, which Ross wanted to avoid by accepting a death sentence.  Ultimately, in May 2000, Ross was resentenced to death, but he was not executed until May 13, 2005.

Knowing the situation as I do, and wishing to spare all concerned the emotional agony of going through a new trial—especially the families of my victims—I wrote a letter to the prosecutor on September 25, 1994, which said in part: 

There is no need for the penalty hearing to go forward. There is no need and no purpose served in unnecessarily opening old wounds. There is no need and no purpose served in inflicting further emotional harm or distress on the families of my victims. I do not wish to hurt these people further—it's time for healing. 

I had volunteered for execution precisely to avoid the situation that we currently find ourselves in. And I am willing to hand you the death penalty "on a silver platter" on the condition that you will work with me to get this over with as quickly and as painlessly as possible. There is no need to drag the families of my victims through more lengthy and disturbing court proceedings. Please allow me to go into the courtroom to admit to my actions; to accept responsibility for my actions; and to accept the death penalty as punishment for those actions. I'm not asking you to do this for me, but for the families involved, who do not deserve to suffer further and who, in some small way, might gain a sense of peace of mind by these actions and my execution. 

For almost four years I worked with the state's attorney to fashion an agreement that would allow the death penalty to be imposed without going through a full-blown penalty hearing. We signed that agreement on March 11, 1998. However, on August 1, 1998, a Superior Court judge rejected the agreement because he found it "unsettling" that the prosecutor would work with me on my wish to be executed without a fight. He ruled: "Shortcuts on procedure where an individual's life hangs in the balance cannot be tolerated under our system of criminal justice." This very effectively destroyed four years of hard work. Since I cannot appeal his decision, it appears that I have no choice but to prepare for the long and painful penalty hearing. I very much regret that I have failed the families of my victims. Jury selection and testimony for this new penalty hearing should begin in a few months.
B1.
George Moody is convicted of capital murder.   Immediately before court reconvenes for the sentencing hearing, Moody’s counsel requests a hearing outside of the presence of the jury.  Counsel informs the court that Moody has instructed her that she is not to challenge the state’s evidence, to present any mitigating evidence, or to make any argument in the case, except one asking the jury to impose a death sentence.  Counsel requests the court’s advice.  Describe how the judge should proceed.
B2.
Following extensive discussions, counsel announces to the court that despite her client’s demands, she is going to challenge the state’s evidence, present the witnesses who she had planned to call in mitigation, and argue for a sentence of life imprisonment.  The prosecution objects.  Describe how the judge should proceed. 
B3.
The sentencing phase commences.   As the proceedings begin, Moody stands up and announces that he wishes to fire his counsel and proceed on his own behalf so that he can ask the jury to sentence him to death.  Describe how the judge should proceed.
B4.
Fred Clark, who has proceeded throughout the trial pro se, but assisted by stand-by counsel, has asked few questions during the guilt phase.  During the penalty phase, Clark advises the court that he wishes to address the jury.  Stand-by counsel informs the court that Clark intends to present a highly prejudicial statement which will inflame the jury and surely result in a sentence of death.  Clark persists in his right to present his own argument to the jury.  Describe how the judge should proceed.

B5.     Assume instead that Fred Clark tells the court that he does not intend to contest the state’s evidence offered in aggravation or to offer any evidence in mitigation.  He only wishes to address the jury in argument.     Stand-by counsel informs the court that Clark will ask the jury for a sentence of death.  Describe how the judge should proceed.

B6.
Assume instead that Kenneth Newton has instructed counsel to dispense with any efforts to achieve a sentence of less than death.  The trial judge adjourns court for the evening to determine how to proceed.  The next morning, a group, the Mental Health Practitioners for Fairness in the Courts, of which Dr. Lakins is a member, requests to file a motion with the court asking the court to appoint new counsel to introduce evidence of Newton’s severe mental impairment to the jury.  The group is joined in its motion by Newton’s mother. Describe how the judge should proceed.
C.
Politics and Capital Punishment

1.
Legal Guidance


The North Carolina Code of Judicial Conduct, like most such codes, suggests that judges should “observe appropriate standards of conduct to ensure that the integrity and independence of the judiciary shall be preserved.”  CJC, Canon 1.   More specifically, the Code cautions that a judge “should be unswayed by partisan interests, public clamor, or fear of criticism.”  CJC, Canon 3.  In order to assure that judges who are unable to comply with these provisions do not sit in particular cases, both the North Carolina General Statutes and the Code of Judicial Conduct provide a disqualification mechanism.

The North Carolina General Statutes provide that 

A judge, on motion of the State or the defendant, must disqualify himself from presiding over a criminal trial or other criminal proceeding if he is:

(1) 
Prejudiced against the moving party or in favor of the adverse party; or

. . . 

(3)
Closely related to the defendant by blood or marriage; or

(4) 
For any other reason unable to perform the duties required of him in an impartial manner.

N.C. G.S. 15A-1223(a).  The statute requires a written motion to disqualify “accompanied by one or more affidavits setting forth facts relied upon to show the grounds for disqualification.”  Id. at (c).  


Similarly, the Code of Judicial Conduct speaks to disqualification in Canon 3.  It provides that a judge “should [be disqualified] in a proceeding in which [the judge’s] impartiality may reasonably be questioned, including” certain specified situations.  Thus, the Code employs an “appearance” standard for disqualification.


North Carolina case law is clear that the burden for establishing grounds for judicial disqualification is on the party moving for recusal.  


The moving party may carry this burden with a showing of substantial evidence that there exists such a personal bias, prejudice or interest on the part of the judge that he would be unable to rule impartially or a showing that the circumstances are such that a reasonable person would question whether the judge could rule impartially.

State v. Fie, 320 N.C. 626 (1987); State v. Kennedy, 110 N.C. App. 302 (1993).  To establish bias or prejudice, the movant must show a “personal disposition or

mental attitude of the trial judge, either favorable or unfavorable, toward a party to the action before [the judge.]”  State v. Scott, 343 N.C. 313 (1996).


Judges in North Carolina are allowed significant leeway in their political activities, though they are required to act “consistent with [their] status as a public official.”  CJC, Canon 7.  The United State Supreme Court’s recent decision in Republican Party of Minnesota v. White, 536 U.S. 765 (2002), and its denial of certiorari in Dimick has acknowledged the breadth of judge’s First Amendment rights during an election.

The trial is scheduled six weeks before the primary for superior court.  The judge assigned to try the case is a candidate for re-election, challenged in the primary by a local private counsel.  Both have actively campaigned, and the campaign has generated much attention and publicity.  Both candidates have distributed campaign materials and have utilized television, radio, newspaper, and internet advertising.  
C1.
The judge’s challenger has campaigned on a “Fairness Matters” platform.  The challenger has criticized the judge’s prior decisions and has pegged the judge as “Soft on Crime.”  The judge has campaigned on a “Law and Order” platform.  Her campaign materials include a full-page picture of her, robed, and flanked by ten uniformed police officers with this caption:  “Who do these guys count on to back them up?”  The materials assert that “the Judge is the unanimous choice of law enforcement” and that “police officers expect judges to take their testimony seriously and to help law enforcement by putting criminals behind bars where they belong;” “that [the judge] will bend over backward to ensure that honest, law-abiding citizens are not victimized a second time by the legal system that is suppose to protect them.”

Trial counsel files a motion for disqualification, pursuant to the Code of Judicial Conduct and the statute.  The motion is accompanied by affidavits from voters who have received copies of the campaign materials via direct mail and who aver that the materials convince them that the judge is “biased in favor of the prosecution in criminal matters.”  Discuss how the judge should proceed.

C2.  
Assume instead that the judge has campaigned solely on a “qualifications and experience” platform” but has described his opponent as “showing a shocking lack of compassion for the victims of violent crime” based on his profiting at their expense by representing criminal defendants.  In a public forum, when asked to contrast the judge’s candidacy with that of the challenger, the judge says, “Well, my challenger’s clients won’t vote for me, that’s for sure, of course most of them are in prison and can’t vote.  I would say that my candidacy, my election will make people like my challenger, criminal defense lawyers, very unhappy.   My challenger is in the defense mode and won’t likely get out of it if he gets on the bench.”

Trial counsel files a motion for disqualification, pursuant to the Code of Judicial Conduct and the statute.  The motion is accompanied by an affidavit of authentication and a copy of the videotaped public forum.  An affidavit of a citizen who attended the forum is also included in which the citizens avers that “as a member of the audience, it was clear to me that the judge has an overall demeaning and prejudicial attitude toward the defense bar and the defense function.”  Based on this evidence and these facts, defense counsel argues in the motion that a “reasonable person would question the judge’s impartiality.” Discuss how the judge should proceed.
C3.
Assume that the judge and the challenger have received questionnaires from a group, ABC, indicating their interest in promoting voter education in the upcoming judicial election.  The questionnaires state specifically that the questionnaire seeks the “judge’s personal view” only and does not seek a promise nor a commitment as to how the judge would rule in a particular case.

Among the questions asked are the following:

Do you support the right of the legislature to make it a capital offense

for a defendant to commit a capital felony when the defendant knew

that his behavior was protected by a valid order of protection?

Do you support legislative limitations on executive clemency in death 
penalty cases?

Counsel files a motion for disqualification of the trial judge, accompanied by an affidavit of a member of ABC.  The affidavit states that the judge has responded to the questionnaire and that the response will be publicized in the group’s mailings and advertisements endorsing certain candidates, including the judge, in the upcoming judicial election.  The member also states in the affidavit that counsel has sought information about ABC’s campaign expenditures, but has been denied that information.  Counsel requests that the court issue a subpoena duces tecum to ABC for specified documents, including the questionnaire, the anticipated mailing, and the financial records, in order to “supplement the record on the motion for disqualification.”  Counsel also requests the court to hearing on the motion and informs the court that the officers of ABC, and the judge, will be subpoenaed to testify at the hearing. Discuss how the judge should proceed.

D.
Ex Parte Communications

1.
Legal Guidance


The Code of Judicial Conduct provides that “except as authorized by law” a judge should “neither initiate nor consider ex parte or other communications concerning a pending or impending proceeding.”  CJC Canon 3(A)(4).  


2.
Practical Application


D1.
In capital cases, what circumstances present a risk of unintentional ex parte communications or the appearance of ex parte communications?  After identifying the potential circumstances, discuss how the judge should proceed.
E. 
 Execution Method – Lethal Injection

1.
Legal Guidance

In 1977, Oklahoma became the first state to adopt lethal injection as a method of execution.  The first inmate was not executed by lethal injection until 1982.  Today, 37 of the states that have the death penalty use lethal injection. 

Lethal injection occurs when two needles are inserted into an inmate’s arms.  One needle contains a harmless saline solution; the second contains sodium thiopental, an anesthetic that puts the inmate to sleep.  The next drug acts to paralyze the muscle system, stopping the inmate from breathing.  The last drug, potassium chloride, stops the heart.  The actual cause of death is “anesthetic overdose and respiratory and cardiac arrest while the [inmate] is unconscious.”  Generally, doctors are prohibited by their ethical standards from participating in the execution, but they do certify that the inmate is dead.  Since doctors are not available to insert the needles, sometimes errors occur when the needle is placed into a muscle instead of a vein, causing pain.  Another problem occurs if the inmate has a history of intravenous drug use making it difficult to find a usable vein.

2.
Practical Application

The recent averted execution in California has brought attention to the role that medical personnel are willing to play in the lethal injection of death-sentenced inmates.  Courts can expect more frequent challenges to this method of execution.

D1.
Counsel files a Motion for Appropriate Relief asking the court to set aside a death sentence because the method of execution constitutes cruel and unusual punishment.  The motion is accompanied with an affidavit and documentation that the defendant will experience pain and discomfort because of her lengthy history of intravenous drug use.  Counsel requests a hearing on the matter.  Discuss how the judge should proceed.
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