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For the past twenty-five years, the law of federal habeas corpus has been inextricably intertwined with the law of the death penalty.  Every capital case is fought primarily on the legal battleground of habeas.  Every habeas reform is motivated largely by concerns about the impact of habeas on the administration of the death penalty.  It is no coincidence that the most important federal habeas legislation enacted since the original Habeas Corpus Act of 1867
 was a part of the Antiterrorism and Effective Death Penalty Act of 1996.
  At least in our time, any meaningful discussion about habeas must take account of the relationship between habeas and the death penalty.


But what is the nature of that relationship?  Today, we generally take for granted that the purpose of federal habeas in state capital cases (as in all other state criminal cases) is to provide a mechanism for the litigation of issues of federal constitutional criminal procedure arising primarily under the Fifth, Sixth, Eighth, and Fourteenth Amendments.
  Undoubtedly such procedural matters are properly within the scope of habeas.  But is that all there is to habeas in capital cases?


A quarter-century ago, the answer to this question was not at all clear.  In 1972, in Furman v. Georgia,
 the United States Supreme Court held that the death penalty – at least under then-existing state and federal capital sentencing statutes – violated the Eighth Amendment’s prohibition on “cruel and unusual punishments.”
  Four years later, when the Court in Gregg v. Georgia
 decided that the new post-Furman death penalty statutes enacted in Georgia, Florida, and Texas satisfied the Eighth Amendment’s requirements of rationality and predictability in capital sentencing,
 no one could predict the future direction of constitutional death penalty law.  Of course, all capital cases would still need to comply with the same Fourth, Fifth, Sixth, and Fourteenth Amendment procedural rules applicable to other criminal cases.  But would the federal constitution impose any additional requirements?  More specifically, after Gregg, would the Eighth Amendment fade from view, leaving further questions about the validity of individual death sentences imposed under the new statutes to be decided by state law?  Or would the Eighth Amendment continue to play a more significant role?


Shortly after Gregg, lawyers representing several death-row inmates tried to persuade the Court to adopt an interpretation of the Eighth Amendment that would have ensured an active role for federal habeas courts in the substantive supervision of state death sentencing.  In a series of cases, the defense argued to the Court that the Eighth Amendment not only regulated the states in their enactment of death penalty statutes, but also limited the case-by-case imposition of the death penalty to particular kinds of crimes and particular kinds of criminals.


For example, in the 1978 case of Lockett v. Ohio,
 the defense contended that – on the particular facts and circumstances of the case – the Eighth Amendment would be violated by giving Lockett the death penalty, because she was only a young, relatively minor participant in a murder committed by others.  Similarly, in the 1980 case of Godfrey v. Georgia,
 the defense argued that – again, on the particular facts and circumstances of the case – the Eighth Amendment prohibited the death penalty for Godfrey, because he killed his victims instantly in the heat of a domestic dispute, did not cause unnecessary pain or suffering to his victims, and afterwards calmly turned himself in to the police.  In short, in Lockett, Godfrey, and several other early post-Gregg cases, defense lawyers asked the Court to interpret the Eighth Amendment as a case-specific substantive constitutional limit on capital punishment.


The Supreme Court, however, declined to do so.  Instead, the Court in each of the cases found a procedural flaw in the way the particular case was handled.  In Lockett, for example, the Court ruled that Ohio should not have imposed any limits on the mitigating evidence sought to be introduced by the defendant.
  And in Godfrey, the Court held that Georgia’s statutory standard of eligibility for the death penalty was unconstitutionally vague.
  Although most of the procedural flaws identified by the Court in Lockett, Godfrey, and other similar cases would not have violated existing federal constitutional standards for criminal cases in general, the Court found them to be intolerable in capital cases.  So the Court chose to characterize these procedural flaws as violations of the Eighth Amendment – thus giving rise to the so-called “super due process” interpretation of that constitutional provision that prevails even today.


We can only speculate about the underlying reasons for the Court’s choice to treat the Eighth Amendment as a procedural rather than a substantive check on individual death sentences.  But, with the benefit of hindsight, we can easily observe the consequences of the choice.  The Court’s choice has helped to ensure that capital habeas litigation almost always focuses solely on the procedures by which the defendant was convicted and sentenced, rather than on the crucial substantive questions of whether the defendant is in fact guilty and, even if guilty, deserves a death sentence.
  No matter how strongly the habeas court may feel that the jury (or the judge, in a non-jury trial) has made a substantive error in connection with the defendant’s conviction or death sentence, the habeas court is virtually powerless to act directly and reverse the defendant’s conviction or death sentence on the basis of such doubts.


This is an even more extreme manifestation of the same problem of so-called “excessive proceduralism” in habeas corpus that Professor Jordan Steiker has recently described, criticized, and tried to remedy.
  Steiker’s article deals primarily with the relationship between habeas procedural issues and the underlying issues of federal constitutional criminal procedure (which he calls the “merits”) that often become lost in the battle over such habeas procedures.
  He proposes significant changes in the rules of habeas designed to eliminate or greatly reduce the relative importance of habeas procedural issues, and thereby allow habeas courts to reach more easily the merits of death-row inmates’ constitutional claims.
  He argues that such changes would benefit both death-row inmates (by ensuring that the merits of their constitutional claims are addressed by habeas courts) and the states (by reducing the time and money now devoted to the litigation of habeas procedural issues).


In this article, I will propose a more radical response to the problem of “excessive proceduralism” in capital habeas cases.  I will argue that, through re-interpretation of the Eighth Amendment itself, the U.S. Supreme Court should empower federal habeas courts not only to address the merits of death-row inmates’ claims of federal constitutional criminal procedure, but also to address and remedy substantive errors in the conviction and sentencing of those death-row inmates.  I will demonstrate how the Court’s post-Gregg Eighth Amendment decisions have led inexorably to the current spate of procedural restrictions on federal habeas – restrictions that have not only damaged the overall viability of the writ, but also contributed to the substantive arbitrariness of death sentencing.
  Near the end of the article, I will argue that the only solution to this serious problem would be for the Court to reverse course and declare that the Eighth Amendment imposes substantive limits on the case-by-case imposition of capital punishment.
  This, in turn, would require habeas courts to review the merits of every death sentence – including both the defendant’s guilt and the deservedness of the death sentence – a development that would not only improve the quality of substantive justice in capital cases, but also secure the future of habeas itself.

The Cycle of the Supreme Court’s Modern Death Penalty Jurisprudence


In order to understand habeas today, we must begin with a review of developments over the past twenty-five years not only in the area of habeas law itself, but also in Eighth Amendment death penalty law.  Although the Supreme Court’s Eighth Amendment decisions at first glance may seem haphazard, upon closer inspection it is possible to discern a clear pattern among those decisions.  And in retrospect, it is increasingly obvious that this pattern – an endless, vicious cycle that has led to the “excessive proceduralism” of federal habeas law described by Steiker – was the inevitable result of the Court’s misguided attempt to use procedural solutions to solve substantive problems.


My current argument builds directly on the one I first presented in a 1993 Indiana Law Journal article.
  There, I noted that even during the early 1990's, the allegedly conservative, pro-state Supreme Court continued to grant review in, and frequently reverse, state death penalty cases.  Recent evidence (including new evidence presented in this symposium) suggests that the same thing can still be said, and perhaps even more strongly, about the current allegedly conservative, pro-state lower federal courts.


What can explain this phenomenon?  Surely a part of the answer lies in the fact that federal judges, who are usually situated procedurally closer than their state counterparts to the capital defendant’s ultimate day of reckoning, are strongly motivated as human beings to do whatever is within their judicial power (and perhaps, on occasion, even a few things outside of that power
) to ensure that no person is unjustly put to death.  Aware of the risks of both conviction and capital sentencing error, and often feeling a heightened judicial responsibility for the defendant’s fate, the Court – like many lower federal courts as well – has long viewed death as different.
  As Justice Souter recently wrote for a majority of the Court, “[o]ur duty to search for constitutional error with painstaking care is never more exacting than it is in a capital case.”


The most direct judicial action a federal judge can take to block an unjust execution would be to rule that the death penalty is unconstitutional as applied to the individual defendant.  Yet, with only a few rare exceptions,
 the Court has consistently declined to define the appropriate role of the federal courts in this way.  Instead, as most lawyers are wont to do, the Court has tended to seek procedural solutions for substantive problems.


This tendency dates all the way back to the start of the modern era of American death penalty law in the early 1970's, when the Court decided McGautha v. California,
 Furman v. Georgia,
 and Gregg v. Georgia.
  All three cases involved systemic challenges to the manner by which the death penalty was then being administered in the states.  And the end result of the three cases was to change substantially that manner of administration.


In 1971, in McGautha, the Court narrowly upheld the existing state capital punishment systems against a claim that they violated the constitution by relying on unconstrained jury discretion to decide whether individual defendants would or would not receive the death penalty.  The decision was noteworthy for the classic debate between Justice Harlan, for the majority, and Justice Brennan, in dissent, over the issue of discretion versus rules in capital sentencing.  According to Harlan, discretionary capital sentencing by juries representing the moral view of the community was the best that could be done:  “To identify before the fact those characteristics of criminal homicides and their perpetrators which call for the death penalty, and to express these characteristics in language which can be fairly understood and applied by the sentencing authority, appear to be tasks which are beyond present human ability.”
  Brennan responded with a defense of due process legal standards:  “But discretion, to be worthy of the name, is not unchanneled judgment; it is judgment guided by reason and kept within bounds.”


Just one year later, in Furman, the Court held by 5-4 that all existing state death-penalty statutes, which were based on a discretionary model of capital sentencing, violated the Eighth Amendment.  There were nine separate opinions.  But only two of the five Justices in the majority, Justices Brennan and Marshall, found the death penalty itself – on substantive grounds – unconstitutional.
  By contrast, Justices White, Stewart, and Douglas based their votes against the death penalty on the rarity, arbitrariness, and discriminatory impact, respectively, of the capital sentencing results reached under the existing state statutes.
  Their opinions encouraged the states to try to develop new death penalty statutes that would cure these essentially procedural defects.


The new breed of death penalty statutes made their way up to the Supreme Court in 1976, in the case of Gregg v. Georgia.
  The Court in Gregg and its companion cases upheld the new statutes of Georgia, Florida, and Texas, which (in one form or another) relied upon the Model Penal Code’s concept of “guided discretion,” or capital sentencing discretion “guided” by statutorily defined aggravating and mitigating circumstances.  Two other statutes, those of North Carolina and Louisiana, were rejected because they eliminated all sentencing discretion by making the death penalty mandatory for certain crimes.
  The Court concluded that such mandatory statutes were inconsistent with the individualized consideration necessary to produce just death sentences.  Gregg confirmed that, at least in the view of the majority, the Furman problem of irrational and unjust sentencing outcomes could be solved simply by adopting and implementing better capital sentencing procedures.


Although Gregg clearly represented at least a temporary end to the Court’s interest in entertaining systemic challenges to the death penalty,
 the years immediately following Gregg were marked by uncertainty about the future course of constitutional death penalty litigation.  Opponents of capital punishment were not about to give up, even though the Court in Gregg had generally authorized the resumption of death sentencing.  But the abolition strategy, which had previously emphasized systemic challenges to state capital punishment systems, had to change.


In several early post-Gregg cases, the Court was confronted with the new claim that the improved capital sentencing procedures approved in Gregg had failed to prevent an unjust death sentence for an individual defendant who did not deserve to die.  In Lockett and Godfrey, for example, the defense argued that the death sentences were barred – on case-specific substantive grounds – by the Eighth Amendment.  As I explained in my 1993 article:


The Court could have decided that, under the totality of the circumstances, the Eighth Amendment barred the imposition of a death sentence against Sandra Lockett.  This substantive position was in fact advocated by Lockett’s attorneys (who included Anthony Amsterdam) in both the petition for certiorari and the brief on the merits.
  Instead, however, the Court chose to reverse Sandra Lockett’s death sentence on a procedural ground, apparently concluding that the sentencing judge would have reached the right result if only the Ohio statute had not prevented him from considering Lockett’s minor role in the crime [and other factors] as a “mitigating circumstance.”


Similarly, in Godfrey v. Georgia,
 where the defendant instantly killed his wife and his mother-in-law with a shotgun during a domestic dispute, and then calmly turned himself in to the police, the Court could have declared that such a case simply was not a proper one for the imposition of a death sentence.
  Rather, the Court chose to reverse Godfrey’s death sentence on another procedural ground, apparently concluding that the jury would have reached the right sentencing result if only it had received a proper instruction about the statute’s “aggravating circumstance” provision that the crime be “wanton, vile, or heinous.”


In these and other post-Gregg decisions, the Court has struggled mightily to find procedural solutions to what appear to have been, at bottom, substantive disagreements with the outcomes of the particular cases. ...


Why did the Court choose the procedural route over the substantive one?  Some of the early post-Gregg cases presented compelling examples of defendants whose death sentences must have seemed substantively wrong, at least to some members of the Court.  Yet the Court refused to render substantive rulings in such cases.  Indeed, in the entire quarter-century since Gregg, the Court has excluded only three categories of crimes and criminals from death-penalty eligibility on substantive grounds:  rapists who did not kill,
 felony-murderers who did not kill and who lacked heightened culpability for the death,
 and murderers who killed before they reached the age of sixteen.
  All other reversals have been on procedural grounds.


One possible explanation for the Court’s preference for procedure may be the significant counter-majoritarian dilemma posed by the Eighth Amendment.  As I have noted elsewhere,
 a substantive Eighth Amendment decision to reverse a death sentence requires the Court to declare that society itself, as represented by the jury and judges who participated in the particular case, has acted in a cruel and unusual way by sentencing the individual defendant to death.  This kind of declaration, which cannot easily be hidden from society behind technical jargon or legal analysis, threatens to put the Court in an uncomfortable counter-majoritarian position.  It is not surprising that the Court has tended to shy away from such a direct challenge to society’s moral choices.


This may be related to a second possible explanation, namely, the fact that lawyers in general often tend to see the world in procedural rather than substantive terms.  Lawyers, after all, are professionally trained to focus on procedures, and often suppress their substantive opinions in order to enable themselves to represent clients with whose views they may strongly disagree.


A third and final reason lies in the modern Court’s strong concern for federalism.  As Chief Justice Rehnquist has put it, “Few rulings would be more disruptive of our federal system than to provide for federal habeas review of free-standing claims of actual innocence.”
  I will argue later that this concern for federalism is misplaced – that, in fact, the current situation of procedural death-penalty habeas litigation represents a greater intrusion on the prerogative of the states to carry out their respective capital punishment policies than would the alternative of substantive review of state death sentences by federal habeas courts.
  But a majority of the Court seems to have believed, throughout the past twenty-five years, that it would somehow be offensive to the states for federal habeas courts to review the substantive merits of capital sentencing decisions rendered and approved by state courts.


Whatever the reasons for the Court’s choice, the procedural approach adopted by the Court has turned out to be highly problematic for the states.  When the Court decided Lockett, Godfrey, and other early post-Gregg death penalty cases on procedural rather than substantive grounds, it meant that not only the individual defendant’s death sentence, but also the death sentences of many other defendants, were invalidated.
   Before long, federal habeas courts – which carried the bulk of the burden of enforcing the Court’s new Eighth Amendment procedural mandates
 – were reversing a substantial percentage of the death sentences that came before them for review.
  Many of these death sentences (unlike the ones in Lockett and Godfrey) were not substantively questionable.  Yet they had to be reversed all the same.  In other words, the Court’s procedural approach inevitably led to the over-reversal (measured in substantive terms) of state death sentences.  I have previously explained why this is so:


There are two major difficulties with an essentially process-oriented solution to a substantive problem, such as the problem of bad outcomes in death-penalty cases.  First, and most obviously (despite the traditional lawyer’s view), even perfect procedures cannot guarantee perfect results – which means that procedural law may wind up being pushed beyond its proper limits.  If a federal judge, for instance, is disturbed by what he or she perceives to be the wrong result in a capital case, and if the only way to reverse the decision is to find a federal procedural error, then the judge will be under severe, maybe insurmountable, pressure to find (or perhaps manufacture?) such an error – even if, in the abstract, the procedures used in the state courts were well within the range of reasonable fairness.  In other words, a process-oriented solution for a substantive problem can, if the matter is important enough to compel judicial action, provoke an otherwise unwarranted expansion of procedural law.


Second, given the first difficulty, the procedural law is likely eventually to expand to the point where it substantially over-regulates.  The primary problem is that, every time a federal court announces a new procedural rule for the purpose of overturning a state death sentence with which the judge does not agree, the rule does not disappear after the particular case is over – rather, it becomes federal law that must be applied by other courts to other cases.  As the federal law becomes increasingly more complex, procedural errors may be found in many cases even though all courts would agree that the results of those cases were correct.  In the death-penalty context, habeas courts often deal with cases in which the federal procedural rules were violated, but in which the result of the proceeding was nevertheless correct, and in which reversal would thus impinge on the values of federalism and comity without producing a corresponding improvement in the basic justice of the outcome.  In such cases, habeas courts face severe pressure to devise and apply curative methods (such as “harmless error” doctrines) to preserve the correct result even in the face of a recognized violation of federal procedural law.


In the early 1980's, the Court took the first in a series of steps designed to ameliorate the over-reversal problem, which threatened to derail the administration of the state death penalty systems that the Court had upheld as constitutional just a few years before.  In Zant v. Stephens
 and Barclay v. Florida,
 the Court articulated a new “harmless error” test for death sentencing.
  Zant v. Stephens involved the recurring situation where one aggravating circumstance in a case was held invalid, but other valid aggravators remained.  The Court held that, in a state like Georgia where the aggravating circumstances served only as a “threshold” requirement establishing eligibility for the death penalty but did not guide the final sentencing decision, this situation did not require reversal of the death sentence.
  Barclay presented a similar situation, but in the different statutory context of the Florida death penalty system, where aggravators were not mere “threshold” requirements but served to guide the capital sentencer throughout the entire decision-making process.  There, the Court held that harmlessness could be established by the reviewing court, in much the same way as under the standard for “harmless error” at trial.


These “harmless error” rules ensured that at least some substantively justifiable death sentences would not need to be reversed because of procedural errors.  But the practical effect was minimal.  Few cases fit within the narrow scope of Zant v. Stephens or Barclay v. Florida.
  So the Court was forced to turn elsewhere.


If a solution to the problem of over-reversal of state death penalty cases could not be found within the Eighth Amendment itself, then perhaps it could be found in greater regulation of the procedural mechanisms by which Eighth Amendment claims were litigated.  The primary such procedural mechanism, of course, is federal habeas.
  So the Court initiated the process of judicially restricting access to federal habeas – even though, as a practical matter, habeas review created few problems for the states in non-capital cases.


Beginning in the late 1970's, and accelerating rapidly in the 1980's and early 1990's, the Court imposed numerous new procedural restrictions on the ability of death-row inmates (and all other state convicts as well) to use habeas petitions to obtain review of federal constitutional claims.  These procedural restrictions, announced in such cases as Wainwright v. Sykes,
 Rose v. Lundy,
 Kuhlmann v. Wilson,
 Teague v. Lane,
 Butler v. McKellar,
 McCleskey v. Zant,
 and Brecht v. Abrahamson,
 had the effect of barring the doors to the federal courthouse for many otherwise meritorious federal constitutional claims – in capital and non-capital cases alike.


Once again, however, the Court got into trouble because of its insistence on using a procedural solution (in this instance, procedural habeas restrictions) to try to solve a substantive problem (in this instance, the over-reversal of substantively deserved death sentences).  The trouble that soon developed was that the new habeas restrictions adopted by the Court barred the door not only for the many death-row inmates whose death sentences were substantively deserved (despite the possible presence of procedural error in their cases), but also for the few death-row inmates whose death sentences, like those of Lockett and Godfrey, were undeserved.  To put it another way, the Court’s procedural habeas restrictions threatened to prevent habeas courts from reaching and reversing even those few death sentences that they might have viewed as substantively unjust.


As a result, the Court was forced to create a new substantive exception to these new procedural habeas restrictions.  And it did.  In the late 1980's and early 1990's, in such cases as Murray v. Carrier,
 Kuhlmann v. Wilson,
 Smith v. Murray,
 McCleskey v. Zant,
 Coleman v. Thompson,
 and Sawyer v. Whitley,
 the Court created an exception to almost every one of the new habeas restrictions based on proof that the petitioner had suffered a “fundamental miscarriage of justice.”
  This substantive exception allowed habeas courts to invite back in, through the otherwise barred federal courthouse door, the few death-row inmates (as well as the few non-capital convicts) whose cases involved both substantive and procedural errors.


For habeas petitioners attempting to raise claims of factual innocence, the “fundamental miscarriage of justice” exception proved to be much more significant in theory than in practice, since almost no such petitioners were found to qualify for the exception.
  And in 1992, the Court virtually ensured that the exception would not apply to most claims by death-row inmates that their death sentence constituted a “fundamental miscarriage of justice.”  In Sawyer v. Whitley, the Court held that the exception applies to capital sentencing only if the defendant can show by “clear and convincing evidence” that, absent the alleged constitutional error, no reasonable juror would have found the defendant eligible for the death penalty.  Three years later, in Schlup v. Delo,
 the Court held that the demanding Sawyer v. Whitley standard is limited to capital sentencing cases, and explained that the proper standard in cases involving claims of factual innocence is simply whether “it is more likely than not that no reasonable juror would have convicted” absent the alleged constitutional error.


By the early 1990's, the Court, now more conservative than before, was no longer issuing very many new Eighth Amendment procedural rulings in favor of capital defendants.  Moreover, as a result of the Court’s 1989 habeas retroactivity decision in Teague v. Lane,
 most of the few such pro-defense rulings that were made did not apply to habeas cases anyway, and therefore could not benefit capital habeas petitioners.
  And the exceedingly narrow scope of the “fundamental miscarriage of justice” exception meant that many otherwise valid procedural claims were barred, especially if a capital defendant’s lawyers had defaulted the claim by failing to raise it properly in the state courts.  Despite these setbacks, however, three categories of procedural claims remained generally available to capital defendants in habeas.


The first category involved procedural claims that had been properly preserved by the capital defendant’s lawyers in the state courts and that involved so-called “mixed questions” of fact and law.  Such mixed claims were governed by a favorable “de novo” standard of review in the habeas courts, which meant that habeas courts did not need to give any weight to the state court’s prior adjudication of the claim.  In 1992, in Wright v. West,
 the State of Virginia argued that this “de novo” standard was inappropriate, given that habeas courts had long been required to defer to state-court findings of fact
 and also could not reverse state-court rulings based on erroneous legal interpretations unless those interpretations were patently “unreasonable” in light of established federal legal precedents.
  The Court in West declined to adopt Virginia’s proposed deferential standard for mixed issues in habeas, although three of the Justices agreed with Virginia’s argument.
  It would be four more years until Congress, in 1996, finally stepped in to limit habeas re-litigation of “mixed questions.”


The second and third categories, while procedural in form, actually represented disguised efforts to re-litigate the substance of the case.  The second category involved claims that a capital defendant’s lawyers had rendered ineffective assistance of counsel in the state courts, in violation of the Sixth Amendment.
  This kind of claim asserted, “I would surely have avoided the death penalty (or perhaps even have been found innocent), if only my defense lawyer had done a better job at my sentencing hearing (or trial).”  Any capital defendant whose lawyer had failed to preserve some procedural claim in the state courts could always try to salvage the defaulted claim by arguing ineffective assistance.
  And even defendants without much of a procedural claim – such as those whose primary argument was simply that they should get a second opportunity to present a better mitigation case at sentencing – could turn their essentially substantive claim (“I don’t deserve a death sentence”) into a procedural one by characterizing it as an ineffective assistance claim.


The third category involved the flip side of an ineffective assistance claim – namely, the claim that the prosecutor was responsible for the substantively unjust result by virtue of failing to disclose material exculpatory evidence, in violation of due process and Brady v. Maryland.
  This kind of claim asserted, “I would surely have avoided the death penalty (or perhaps even have been found innocent), if only the prosecutor had not kept material evidence hidden from my lawyer and the fact finder.”  Once again, this provided capital defendants with a chance to seek a second sentencing hearing (or trial), by turning an essentially substantive claim (“I don’t deserve a death sentence”) into a procedural one.  Any doubts about the potential value of this kind of claim for capital defendants were eliminated when the Court granted review, and ultimately reversed the defendant’s conviction, in Kyles v. Whitley,
 a case noteworthy mostly because it fell within none of the Court’s previously recognized parameters for a grant of certiorari.
 


What about death-row inmates who believed that their death sentences (or convictions) were substantively unjust, yet who could not identify any federal constitutional procedural errors – not even ineffective assistance or Brady violations – in their cases?  Since the “fundamental miscarriage of justice” exception did not create a separate constitutional claim in itself, but only provided a means of salvaging some other constitutional claim that otherwise would have been barred, would a petitioner presenting such a so-called “naked innocence” claim be able to obtain habeas review and possible relief?


This was precisely the question posed by Herrera v. Collins in 1993.
  In Herrera, the defendant premised his habeas petition on allegedly newly discovered evidence of his innocence, evidence that emerged too late to be introduced by means of an appeal or a state post-conviction proceeding.  Herrera argued that it would violate due process (in the substantive sense) for the state to execute someone who might be innocent.  A majority of the Court agreed in theory, but found no merit in Herrera’s claim because the new evidence was so weak.  Herrera was executed shortly thereafter.


By 1995, then, only a few broad categories of procedural claims – namely, “mixed questions,” ineffective assistance claims, and Brady claims – held out any meaningful hope for death-row inmates seeking to challenge their convictions or sentences in habeas.  The good news for such habeas petitioners was that the Court, in cases like Wright v. West,
 Kyles v. Whitley,
 and Schlup v. Delo,
 had shown itself to be unwilling to restrict habeas any further, preferring to preserve the ability of habeas courts to reach, and remedy, the rare case of substantive injustice.  The bad news, however, was that the other shoe was about to drop.


Enter Congress.  In the wake of the Oklahoma City terrorist bombing, Congress enacted and President Clinton signed into law the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA),
 which contained the most significant habeas reforms since 1867.  The AEDPA was designed to make habeas review and relief even less freely available than it had already become as a result of the Court’s decisions.
  Among other reforms, the AEDPA implemented (1) a one-year statute of limitations on the filing of a first habeas petition;
 (2) new and severe restrictions on all second and subsequent petitions;
 and, most significantly, (3) a new “reasonableness” standard of review (similar to the one rejected by the Court in Wright v. West) for all habeas claims, including so-called “mixed questions.”
  The AEDPA also created a completely separate (and even more restrictive) form of habeas for capital cases only, applicable in any state that chose to implement certain special “opt-in” procedures, most notably a statewide system for guaranteeing capital defendants qualified and experienced counsel in all state post-conviction proceedings.


The expressed goal of the AEDPA was to end prolonged habeas litigation in capital cases.  In the first few habeas cases to reach the Court under the new statute, however, the Court proved quite resourceful at keeping the door of the federal courthouse open to habeas petitioners,

at least a crack.  In each of these early AEDPA cases – Felker v. Turpin,
 Calderon v. Thompson,
 Stewart v. Martinez-Villareal,
 and Hohn v. United States
 – the Court rejected the government’s claim that the AEDPA completely bars habeas review and relief.  Instead, the Court emphasized the need to preserve habeas jurisdiction, if only to provide the federal courts with a means of reaching and remedying the rare case of substantive injustice.


In the end, despite all of the attempts by the Court and by Congress to read the habeas writ into oblivion, habeas still survives.  The real question, however, is whether habeas survives in the proper form.  The endless and vicious cycle of “excessive proceduralism,” which began as a direct result of Furman, Gregg, and the post-Gregg “super due process” interpretation of the Eighth Amendment, continues to plague the law of habeas.  If habeas is to be truly saved – if it is to continue to perform its historic role of preventing substantive injustice – then the cycle must be broken.  Substance must take center stage as the primary focus of habeas review in capital cases.

The Importance of Substantive Review in Capital Habeas Cases


The cycle of “excessive proceduralism” in habeas corpus law, which (as I have explained) is largely a by-product of the Court’s procedural interpretation of the Eighth Amendment, is not merely a matter of academic interest.  In the all-too-real world of capital litigation, it has contributed to serious practical problems that now threaten to undermine the very foundations of some state capital punishment systems.


The primary practical problem with federal habeas corpus in death penalty cases today is that habeas courts are limited to dealing with procedural issues.  Although such procedural issues are not unimportant, they should properly be seen as secondary – at least in capital cases – to the overriding importance of ensuring that substantive justice is done.  It is intolerable for a habeas court reviewing a state death penalty case to be unable to consider directly either the possibility of the defendant’s factual innocence or the sense that the defendant, even though guilty, does not deserve to die for his crime.
  Yet this is the way it is.


Our entire criminal justice system seems implicitly premised on the belief that perfect procedures can guarantee substantively perfect outcomes.  For example, in Herrera v. Collins,
 the aforementioned case involving a capital habeas petitioner with a “naked innocence” claim, Justice O’Connor acknowledged that the execution of a “legally and factually innocent person would be a constitutionally intolerable event.”
  But she asserted that the Court need not deeply concern itself about such an unthinkable problem, because it will probably never happen:  “[T]he Court has no reason to pass on, and appropriately reserves, the question whether federal courts may entertain convincing claims of actual innocence.  That difficult question remains open.  If the Constitution’s guarantees of fair procedure and the safeguards of clemency and pardon fulfill their historical mission, it may never require resolution at all.”


Such blind faith in the substantive effectiveness of perfect procedures is absolutely mystifying, and can be downright deadly for death-row inmates.  Recent developments in Illinois and elsewhere suggest that substantive mistakes, even in capital cases, are much more commonplace than previously suspected.
  And although it would be comforting to be able to say that such mistakes are always the result of someone’s reversible procedural misconduct (like the prosecutor’s or the police’s), surely it is also possible for such mistakes to be simply the product of an honest factual (or, in the case of capital sentencing, moral) misjudgment by the jury or trial judge.  Why is it so hard for us to admit that fact finders and sentencers – being human, and thus fallible – sometimes make mistakes, just like prosecutors and police do?


Once one admits the possibility of substantive error that is not attributable to reversible procedural misconduct, then the nature of the problem becomes clear.  Most capital cases do not involve substantive error – the defendant is in fact guilty, and (at least as measured by the moral standards of the community) deserves to die.  If constitutional procedural error occurs in such cases, then of course such error should be corrected.
  The current system of habeas review is, in theory, designed to do exactly that.


But what of those capital cases involving substantive error – where the defendant is, in fact, innocent, or where (again, as measured by the community’s moral standards) the defendant, even though guilty, does not deserve to die?  Fortunately for the defendant, in some such cases, procedural error also clearly exists (perhaps even as the cause of the substantive error).  Again, the current habeas system is designed to deal with these kinds of cases.


The current habeas system provides no solution at all, however, for capital cases involving possible substantive error in the absence of clear procedural error.  In such cases as Herrera v. Collins
 (in the context of guilt determinations) and Lockett v. Ohio
 and Godfrey v. Georgia
 (in the context of capital sentencing decisions), only two things can happen – and both of them are bad.  One is that the habeas court, faced with a persuasive claim of substantive injustice, strains to find a constitutional procedural error sufficient to reverse the conviction or death sentence, thereby contributing to the subsequent over-reversal of other death penalty cases and the perpetuation of the cycle of “excessive proceduralism” described above.  The other, more horrific possibility is that the habeas court is compelled (in the absence of clear procedural error) to affirm the defendant’s conviction and death sentence – thus allowing a possibly innocent or life-deserving defendant to be executed.


What is sorely needed is for the Eighth Amendment to be re-interpreted as a substantive limit on the imposition of the death penalty in individual cases.  As was originally urged in Herrera, the Eighth Amendment should be re-interpreted to require the imposition of the death penalty to be based not only on a procedurally valid guilty verdict at trial, but also on the continuing moral certainty – at every stage of the post-trial proceedings – that the defendant is, in fact, guilty.  And, as was argued more than twenty years ago in Lockett and Godfrey, the Eighth Amendment should further be re-interpreted to require the imposition of the death penalty in every individual capital case to be consistent with the moral standards of the community.


Such a proposal – which would likely require action by both the Court and Congress to implement
 – would force federal habeas courts to review the merits of every individual death sentence.
  In order to uphold the death sentence, each court sitting in habeas would have to be able to conclude, beyond a moral certainty, that the defendant is guilty.  And each habeas court would also have to be able to conclude, to the court’s own satisfaction, that the defendant’s death sentence is consistent with the community’s moral standards.  These two substantive tests would apply independently of any possible constitutional procedural issues that might also be present in the particular case.


It is important to note that the substantive review contemplated by this proposal would differ from the so-called “proportionality review” contained in some state death penalty statutes.
  Proportionality review generally involves a comparison of an individual capital case with one or more similar cases from the same jurisdiction, to determine whether the instant death sentence is consistent with the results in the other similar cases.  The current proposal, on the other hand, asks the habeas court to make its own determination about whether the individual death sentence conforms to prevailing community norms.  Such a determination might take into account the results in other similar capital cases, but it need not.  The habeas court could simply decide for itself whether the death penalty in the particular case is morally justified, so long as the court’s decision is based on its view of the community’s moral standards rather than on its own personal moral views.


It is also important to note that the substantive review contemplated by this proposal would not be limited solely to the evidence presented at trial, but instead would include any new evidence that might be introduced during the habeas proceeding.  Of course, each habeas court would have to decide whether or not to allow the introduction of any new evidence, based on that court’s considered judgment about the likelihood that such new evidence would affect the application of the two substantive tests.  If, for example, the habeas court felt that new evidence about the crime would help to resolve the defendant’s guilt or innocence, then the court could hold an evidentiary hearing.  Similarly, if the habeas court felt that new evidence on aggravation and mitigation would help to determine the deservedness of the defendant’s death sentence, then the court could permit the introduction of such new evidence.


The point is that, at the end of the day, the habeas court would need to be in a position to make an informed decision about the substantive justice of the defendant’s conviction and death sentence, based on a review of all of the available facts and circumstances of the individual case.  The habeas court would be morally responsible for ensuring that each individual death sentence is imposed against a defendant who is actually guilty and who deserves to die.  This is the least we should expect, before we allow the state to execute one of its own citizens.


Although such a moral responsibility does not now rest upon the shoulders of habeas courts, there are good reasons to place it there.  Perhaps the best reason is that the habeas courts seem to be in the best position to fulfill this responsibility.  For one thing, they are not elected officials (unlike most of their state counterparts), and therefore are not subject to the kinds of political pressures that make it difficult for state judges to reverse convictions or sentences in capital cases.


More importantly, recent empirical research reveals that the legal actors who now make all of the key substantive decisions in capital cases – namely, the juries who convict the capital defendants and sentence them to death – do not always feel appropriately morally responsible for the outcome of the case.  This is because they often assume (wrongly, and even in the face of contrary jury instructions) that (1) the law compels them to render a particular sentencing verdict, (2) the trial judge shares moral responsibility for the outcome, and/or (3) state and federal appellate and habeas courts will ensure that any mistakes they might make will be corrected later.
  It is easy for the jury to make these assumptions because its role occurs at the very beginning of the capital case – in point of fact, there will be many levels of judicial review after the jury has completed its task in a typical capital case (even if none of those reviews will ever revisit the substantive justice of the jury’s conviction and sentencing decision).


Habeas courts, on the other hand, know that there is nowhere else for a capital case to go – once a death sentence makes it past the habeas courts, and except for the slim chance of an executive clemency or pardon, the defendant will probably be executed.  Thus, of all the possible legal actors in a capital case, habeas courts are the ones most likely to take their own moral responsibility seriously to ensure that no innocent or life-deserving defendant is subjected to the ultimate punishment.


A final point worth emphasizing is that my proposal would be limited to capital habeas cases only.  That the same kind of substantive problem may also exist in non-capital cases is true, but beside the point.  No matter how wrong it may be to keep a prisoner in custody when he may be innocent, or for a longer time than he deserves, such injustices pale in comparison to the horror of a substantively wrongful execution.  Both supporters and opponents of capital punishment should be able to agree that such a wrongful execution is the single worst kind of injustice our legal system is capable of inflicting.


And, as a legal matter, the Eighth Amendment easily permits the distinction to be made between direct habeas review of substantive issues in capital and non-capital cases.  The Supreme Court has long recognized, in terms of Eighth Amendment procedural issues, that sometimes “death is different” – meaning that the irrevocability of the death penalty sometimes requires special procedures designed to minimize the risk of substantive error.
  Surely the same argument – “death is different” – can be made even more forcefully when the issue involves substance directly rather than indirectly.  Substantive Eighth Amendment habeas review is a special protection that need not be extended to non-capital convictions or sentences.


Would substantive Eighth Amendment habeas review of death sentences infringe on states’ rights?  Would federalism stand in the way of such an otherwise desirable proposal?  I think not.  Frankly, it is hard to imagine how any review system could be more disruptive of state prerogatives than the current procedural mess of capital habeas litigation.  The states spend millions of dollars to litigate each capital case to execution,
 and for the most part these millions are wasted on issues that do not involve the substance of the case.  The cycle of “excessive proceduralism” in habeas virtually guarantees that most capital cases will take many years to litigate to conclusion.  Not even the best recent efforts by the Court and Congress have managed to reduce these delays substantially.


Substantive habeas review, on the other hand, is likely to produce two positive effects for the states.  First, substantively weak capital cases will be eliminated much earlier by the habeas courts, saving considerable time and money for the states.  Second, substantively strong capital cases will be identified and labeled as such at an early stage of the habeas review process, thus greatly reducing the odds that a habeas court will later feel pressured to find a procedural error where none really exists.

Conclusion


In his classic article, Violence and the Word, the late Professor Robert Cover wrote:

Capital cases ... disclose far more of the structure of judicial interpretation than do other cases.  Aiding this disclosure is the agonistic character of law: The defendant and his counsel search for and exploit any part of the structure that may work to their advantage.  And they do so to an extreme degree in a matter of life and death.

Capital litigation will never cease.  It will never even significantly be reduced.  The only thing that will change, over time, is the exact nature of the litigation.  As Professor Stuntz has explained, all litigants will alter their claims depending on the respective costs and probabilities of success of the various alternatives.
  In capital habeas cases, do we really want to continue to encourage the parties to focus their energies on the litigation of procedural claims that often have little or no relation to the substantive justice of the defendant’s conviction and death sentence?  Would it not be much better – for both the defendant and society – if at least some significant portion of the inevitable litigation in a capital habeas case were re-focused on substantive instead of procedural issues?


In the same article, Professor Cover also wrote: 

To any person endowed with the normal inhibitions against the imposition of pain and death, the deed of capital punishment entails a special measure of the reluctance and abhorrence which constitute the gulf that must be bridged between interpretation and action.  Because in capital punishment the action or deed is extreme and irrevocable, there is pressure placed on the word – the interpretation that establishes the legal justification for the act.

For the past twenty-five years, we have required habeas courts to use procedural words to justify the imposition of death in capital cases.  Such procedural words are simply not up to the task.  We need to empower habeas courts to use substantive words when dealing with death penalty cases.  Sometimes they will use those substantive words to justify reversing the defendant’s conviction or death sentence.  Sometimes they will use those substantive words to justify upholding them, and sending the defendant on to his execution.  Either way, however, we should rightly feel better about the outcome.
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