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Abuse, Neglect, Dependency

Permanency planning hearing; jurisdiction; required findings
In re J.S., ___ N.C. App. ___, 598 S.E.2d 658 (7/20/04).

Facts: Three children were placed in DSS custody pursuant to the parents’ stipulation to dependency. Two were placed with relatives and one in foster care. At the fourth permanency planning hearing for the children the court relieved DSS of the duty to continue making reunification efforts with the parents. In its two-page order the trial court did not incorporate as findings any prior court orders or findings from those orders. The court did incorporate as findings of fact a written report from DSS and a mental health report on one of the children. The parents appealed.                             

Issue 1: Did the trial court lack jurisdiction to terminate reunification efforts because petitioner had not filed a motion requesting relief from reunification efforts?

Held: No. The statutory requirement that hearings be held every six months and the detailed provisions about what can happen at the hearings makes clear that petitioner is not required to make a motion.

Issue 2: Should the order be reversed because respondents did not receive the statutorily required 15-day notice of the hearing?

Held: No. Respondents waived any objection they might have had to insufficiency of the notice when they appeared at and participated in the hearing.

Issue 3: Were the trial court’s findings based on sufficient evidence and were the findings sufficient to support the court’s conclusion?

Held: No. The court of appeals held that the trial court’s findings were insufficient in that:
a. They were not specific enough to allow the appellate court to conduct meaningful review of the judgment.

b. They relied too much on incorporated reports. The court stated that the trial court “may not delegate its fact finding duty” and “should not broadly incorporate these written reports from outside sources as its findings of fact.”
c. The findings did not satisfy the statutory requirements for permanency planning orders.

Reversed and remanded, giving the trial court discretion to allow additional evidence before making findings and conclusions.

Distinction between caretaker and custodian

In re A.P., ___ N.C. App. ___, 600 S.E.2d 9 (8/17/04).

Facts: Before and after the children were adjudicated neglected they lived briefly – one for eight months and one for three months – with the paternal grandmother and step-grandfather pursuant to a case plan and a kinship care agreement. After adjudication the children were placed in DSS custody, and the children were moved from the grandparents’ home to foster care after allegations of sexual abuse were made. The neglect petition named both parents as respondents and also named the grandparents, who were served with the petition and summonses. After several review hearings and orders the court ordered that the permanent plan be changed from reunification to adoption and that visitation between the children and all family members cease. The step-grandfather gave notice of appeal and the children’s guardian ad litem made a motion to dismiss the appeal.                               

Issue: Did the respondent step-grandfather have a right to appeal?              

Held: No. Appeal dismissed.                    

The court framed the issue in terms of whether the step-grandfather was a “custodian,” in which case G.S. 7B-1002 would give him a right to appeal, or a “caretaker,” in which case he would not have a right to appeal because the statute does not include caretakers among those who may appeal. There was no court order giving respondent custody, so if he was a custodian it had to be because he had “assumed the status and obligation of a parent.” Because those same words were used in the past to define a person standing “in loco parentis,” the court reviewed case law interpreting that term and concluded that the step-grandfather was not a custodian. The court pointed to the facts that placement with the grandparents was a temporary and relatively brief arrangement; the parents were working toward having the children returned to them, and there was no indication that they surrendered or intended to give up their parental roles; respondent’s attorney’s written report to the court referred to respondent and his wife throughout as “caretakers;” and although named in the petition, the grandparents were not referred to in the petition as custodians.  

Termination of Parental Rights

Termination order is “modification” of custody order for purposes of UCCJEA 

In re N.R.M. and T.F.M., ___ N.C. App. ___, 598 S.E.2d 147 (7/6/04).

Facts:  Arkansas court in 2000 entered order giving custody to father and visitation rights to mother. Father and children moved to North Carolina, and mother remained in Arkansas. In 2002, father filed a petition seeking to terminate mother’s rights on grounds of nonsupport and abandonment. Mother filed an answer and then an amended answer and motion to dismiss on the basis of lack of personal jurisdiction. The trial court denied the motion and the mother appealed.                             

Issue:  Did the trial court have subject matter jurisdiction to proceed in the action to terminate parental rights? (The court of appeals, on its own motion, considered only this issue and did not address personal jurisdiction.)
Held: Vacated and remanded. A proceeding to terminate parental rights is a custody proceeding for purposes of the UCCJEA. Since Arkansas had entered an initial custody order, North Carolina could not exercise jurisdiction (to modify that order) unless

(1) North Carolina would have jurisdiction to enter an initial child custody determination (since North Carolina had become the children’s home state, this condition was satisfied); and

(2) Either   

a. the Arkansas court determined (i) that it no longer had exclusive continuing jurisdiction or (ii) that another state would be a more convenient forum (the Arkansas court had done neither); or

b. the court in either state determined that no parent, child, or person acting as a parent still resided in Arkansas (mother still resided in Arkansas).

Only Arkansas could determine that it had lost exclusive continuing jurisdiction because the relevant people no longer had a significant connection with the state and substantial evidence was no longer available in Arkansas concerning the children’s care, protection, training, and personal relationships. In this case, the Arkansas court had scheduled a hearing to address visitation, indicating that it did not intend to relinquish jurisdiction.

Personal jurisdiction

In re J.W.J., ___ N.C. App. ___, 599 S.E.2d 101 (8/3/04).

Facts: DSS filed petitions alleging that the children were abused and neglected by their grandparents, the children’s caretakers. The grandparents voluntarily gave up their custodial rights, the father stipulated that the children were dependent, and the court placed the children in the custody of DSS. Subsequent review hearings resulted in orders continuing custody with DSS. About a year and a half after the initial order, DSS filed petitions to terminate parental rights, and the court terminated both parents’ rights. The mother, who had lived mostly in California, appealed.                             

Issue: Did the trial court lack personal jurisdiction because respondent mother did not have minimum contacts with North Carolina?                 

Held: No. Respondent sent a handwritten response to the clerk and later filed a formal answer to the petition, without raising the defense of lack of personal jurisdiction. Thus she waived any objection she might have had to the court’s exercise of personal jurisdiction over her.                    

Venue; untimely entry of order; sufficiency of evidence of neglect  

In re J.L.K., ___ N.C. App. ___, 598 S.E.2d 387 (7/6/04).

Facts: Petitioner in a private termination action filed the petition in the county where respondent was incarcerated, which was adjacent to the county in which the petitioner and child resided. At the hearing, evidence showed respondent’s long history of alcohol abuse and its effect on the child; respondent’s previous and current incarceration, which would not end until 2009 when the child would be 12; respondent’s failure to provide any support for the child; his lack of contact with the child or any effort to contact the child for a period of more than six months, with the exception of sending one card, even though he regularly contacted his mother and attorney from prison; and the extended period of time during which he had not seen or had any relationship with the child. In open court the judge announced the decision to terminate respondent’s rights, but the written order was not entered until 89 days later.                                      

Issue 1: Did the trial court lack subject matter jurisdiction because the petition was not filed in the district in which the child resided?

Held: No. The court said that the issue was one of venue, not jurisdiction, and respondent made no objection to the trial court. In addition, the child was “present” in the county when the petition was filed.

Issue 2: Should the trial court’s order be reversed because it was not entered within 30 days after the hearing?

Held: No. Respondent failed to show how he was prejudiced by the failure, and vacating the order is not an appropriate remedy for a violation of the 30-day requirement.

Issue 3: Was the evidence sufficient to support the findings and the conclusion of neglect and abandonment?

Held: Yes. (See summary of evidence above.)

Affirmed.

Appeal from adjudication order; sufficiency of evidence of willful abandonment

In re T.C.B., ___ N.C. App. ___, ___ S.E.2d ___ (9/21/04).

Facts:  Both parents were 14 when the child was conceived in 1995. In the fall of 1999, respondent was charged criminally with committing a first degree sexual offense against the child. His attorney instructed him and his parents to have no contact with the child or the child’s mother until the criminal matter was resolved. Respondent began making temporary child support payments in October 2001, made a lump sum payment of $4,000 at some point, and made the last support payment in April of 2003. In the fall of 1999 DSS entered into a protection plan with the child’s mother, providing that she would allow no contact between respondent and the child while the investigation of the abuse complaint was ongoing. The state filed a voluntary dismissal of the criminal charge, with prejudice, in the spring of 2002; however, neither respondent nor his attorney learned that the charges had been dismissed until December 2002. On 2/2/02 the child’s mother filed a petition to terminate the rights of the child’s father on the ground of willful abandonment. Respondent filed an answer asking that his rights not be terminated, and a guardian ad litem was appointed for the child. After the adjudication hearing the court entered an order concluding that the ground for termination existed and withheld entry of a disposition order for a set time to see whether the mother’s boyfriend filed a petition to adopt the child. Respondent appealed from the adjudication order.

Issue 1: Was respondent entitled to appeal from the adjudication order before the trial court entered a disposition order?

Held: Yes. G.S. 7B-1113 provides that a party in a termination action may appeal from an adjudication or any order of disposition, and respondent gave the required notice of appeal in writing within 10 days after entry of the adjudication order.

Issue 2: Did the trial court’s findings of fact support the conclusion that respondent willfully abandoned the child for six consecutive months immediately preceding the filing of the termination petition?

Held: No. The trial court made findings about respondent’s failure to visit or ask for visits during the relevant six months, as well as his failure to send letters or gifts or cards on a regular basis. Other findings, though, were contrary to a conclusion of willfulness – instructions from respondent’s attorney in the criminal case not to contact the child or mother, the DSS protection plan providing for no contact, and respondent’s payment of child support during the relevant period.     
Affirmed. Standards emphasized. The court of appeals reiterated the following standards it has stated many times (citations omitted):

· On appeal in a termination case, the court of appeals reviews (1) whether the district court’s findings of fact are supported by clear, cogent and convincing evidence, and (2) whether those findings support the district court’s conclusions of law.
· If the evidence in the record supports the trial court’s findings, those findings are binding on appeal even if there is evidence to the contrary.

· Abandonment imports any willful or intentional conduct on the part of the parent that evinces a settled purpose to forego all parental duties and relinquish all parental claims to the child.
· “Willful” encompasses more than an intention to do a thing; there also must be purpose and deliberation.
Summary judgment is not available in termination proceedings

In re J.N.S., ___ N.C. App. ___, 598 S.E.2d 649 (7/20/04).

Facts:  In 2000 a consent adjudication and disposition order was entered adjudicating dependency. In 2003, DSS filed a petition to terminate parental rights, alleging neglect as one ground. Respondent filed a motion for partial summary judgment (on the issue of neglect), on the basis that the petition that resulted in the 2000 consent order had alleged neglect and that collateral estoppel and res judicata operated to bar DSS from litigating the issue of neglect. The trial court denied the motion and respondent appealed. The court of appeals acknowledged that the appeal was interlocutory and did not affect a substantial right, but granted certiorari to resolve the issue.                            

Issue: Is summary judgment proper in a termination of parental rights proceeding?                

Held: No. Affirmed. The court first noted that the consent order was binding only as to the adjudication of dependency and only as to the time frame of the order. More significantly, the court held that summary judgment as to a ground for termination is “contrary to the procedural mandate” of the juvenile code, which requires the court to “hear the evidence and make findings of fact on the allegations” in the petition. [Although not cited in the opinion, the court decided this issue the same way in Curtis v. Curtis, 104 N.C. App. 625, 410 S.E.2d 917 (1991).]    

Disposition; finding of diligent efforts by DSS not required

In re J.W.J., ___ N.C. App. ___, 599 S.E.2d 101 (8/3/04).

Facts: DSS filed petitions alleging that the children were abused and neglected by their grandparents, the children’s caretakers. The grandparents voluntarily gave up their custodial rights, the father stipulated that the children were dependent, and the court placed the children in the custody of DSS. Subsequent review hearings resulted in orders continuing custody with DSS. About a year and a half after the initial order, DSS filed petitions to terminate parental rights, and the court terminated both parents’ rights. The mother appealed.                             

Issue: Did the trial court err in concluding that termination of parental rights was in the children’s best interests without making findings that DSS made diligent efforts to work with respondent to reunite the family? [Respondent conceded that the court had found grounds for termination.]

Held:  No. Affirmed. 

The court of appeals held that the legislature, by deleting the “diligent efforts” language from the grounds for termination, eliminated the requirement that DSS provide services to a parent before a termination of parental rights can occur. The court cited In re Frasher, 147 N.C. App. 513, 555 S.E.2d 379 (2001), and In re Pierce, 146 N.C. App. 641, 554 S.E.2d 25 (2001), aff’d, 356 N.C. 68, 565 S.E.2d 81 (2002).  

Disposition; abuse of discretion

In re J.A.O., N.C. App. ___, ___ S.E.2d ___ (9/7/04).
Facts: Child had been in foster care since age 18 months. At age 14, he had been in 19 different treatment centers. He had multiple diagnoses and problems, and the foster parents who cared for him were not willing to adopt him. For some periods the mother visited the child and was involved in his treatment team.  During other long periods she had no contact with him because he was placed in Virginia or Florida or other distant locations, she lacked transportation, DSS asked her to stop visiting, or she wrote letters that were not delivered to the child. DSS filed a petition to terminate the mother’s rights, and the trial court found grounds for doing so. At disposition the guardian ad litem opposed terminating the mother’s rights, arguing that the child’s adoption was extremely unlikely and terminating his mother’s rights would render him a legal orphan. The mother testified about her improved circumstances and support system, and a sister and lifelong friend testified on her behalf. The trial court concluded that termination was in the child’s best interest and entered an order terminating the mother’s rights. 
Issue: After finding that grounds for termination existed, did the trial court abuse its discretion in terminating the mother’s rights?
Held:  Yes. Reversed and remanded. 
The court of appeals held that given the “remote chance of adoption” and the “stabilizing influence, and the sense of identity” that a continued relationship with his mother and other relatives might provide, the trial court abused its discretion in ordering termination.
Adoption

Putative father’s offer of support that is rejected counts as “providing support”
In re Adoption of Baby Girl Anderson, ___ N.C. App. ___, 598 S.E.2d 638 (7/20/04).

Facts:  After his girlfriend informed him that she was pregnant, respondent initially agreed to the child’s adoption, but then withdrew his consent. Respondent, who had dropped out of high school, lived with his parents, who paid his basic expenses; he worked at a restaurant and had held other similar jobs; and shortly before the child was born he bought a car for $1,000. His mother invited the girlfriend to live in her home if she needed a place to stay. There was testimony that respondent, at school, had offered the girlfriend money on several occasions during the pregnancy, which the girlfriend denied in her testimony. Respondent also testified that he went to the girlfriend’s home and attempted to leave for her a letter and a check for $100, which her father refused to accept. Respondent retained an attorney who sent a letter on his behalf to the girlfriend acknowledging paternity, offering to provide support, and giving notice that he did not consent to adoption. The girlfriend rejected all offers made by respondent and his mother. 


In the adoption proceeding brought by petitioners, the district court, on appeal from the clerk, determined that respondent’s consent to the child’s adoption was not required because he had not provided “reasonable and consistent payments of support” for the mother and child. There was no dispute as to respondent’s being the biological father of the child or his having met the acknowledgement and contact prongs of the test under G.S. 48-3-601(2)(b)(4) for whether his consent to adoption was required. The trial court did not make a finding as to whether respondent had offered the girlfriend money on several occasions at school and determined that even if he had, that would not count as providing support under the supreme court’s interpretation of the statute in In re Adoption of Byrd, 137 N.C. App. 623, 529 S.E.2d 465 (2000), aff’d sub nom. In re Adoption of Byrd, 354 N.C. 188, 552 S.E.2d 142 (2001).
Issue: Did the trial court err in finding that respondent’s consent to adoption was not required. 

Held: Yes. Reversed and remanded. The court distinguishes the facts in this case from those in Byrd, in that the offers of support (if there were a finding that they were made) were made directly to the girlfriend and were made before the child’s birth. He did more than offer to provide support, he made tangible efforts that were rebuffed. The court indicated its belief that the legislature intended the statutory provisions in part to protect the interests and rights of men who have demonstrated paternal responsibility and that to allow a rejection of respondent’s attempts at providing support to operate to defeat his rights would be contrary to the spirit and intent of the statute.             

Personal jurisdiction

Barnes v. Wells, ___ N.C. App. ___, 599 S.E.2d 585 (8/3/04).

Facts: A child was born in 1970 and the mother was awarded custody when the parents divorced in 1975. The mother moved from Virginia to North Carolina, where she remarried. Her new husband, petitioner, filed an adoption petition and sought a declaration from the clerk that the respondent’s consent to the adoption was not required because he had abandoned the child. Both petitioner and the clerk attempted to serve respondent by registered mail at the Virginia address where he lived with his grandmother, but the mailings were not successfully delivered. Petitioner proceeded to serve respondent by publication in the Virginia down where he lived. The respondent did not file a response or appear in the proceeding, the clerk determined that he had abandoned the child, and petitioner’s adoption of the child was completed in 1979. After the daughter who was adopted died in 2002, respondent filed a motion pursuant to G.S. 1A-1, Rule 60, to have the final order of adoption set aside on the basis that he was not properly served and the court in the adoption proceeding did not have personal jurisdiction over him. The trial court denied the motion and both respondent and petitioner appealed.                          

Issue 1 – petitioner’s appeal: Did respondent submit to the court’s jurisdiction and waive any objection to personal jurisdiction when he filed the motion to open the adoption record and transfer the proceeding to superior court?                   

Held: No. Respondent did not make a general appearance before entry of the final order of adoption. If the trial court did not have personal jurisdiction when it entered the order, no subsequent action by respondent could provide jurisdiction retroactively.

Issue 2 – respondent’s appeal: Did the trial court err in denying respondent’s Rule 60 motion on the basis that the abandonment proceeding was improper due to improper service and lack of personal jurisdiction?

Held: No. Affirmed.

Service of process was sufficient. Petitioner used due diligence to serve respondent personally before resorting to service by publication. Respondent admitted living at the address to which the clerk and petitioner had attempted to serve him by certified mail, but he did not accept the certified mail. Respondent also had sufficient minimum contacts with North Carolina to warrant the exercise of personal jurisdiction. Those included his living in North Carolina for one month, being divorced in the state, removing the child from the state and filing in Virginia a custody action he later dropped, and returning the child to the mother in North Carolina.

Delinquency

Use of prior adjudication to impeach witness

In re S.S.T., ___ N.C. App. ___, 599 S.E.2d 59 (7/20/04).
Facts: Juvenile was alleged to be delinquent for disorderly conduct, resisting, obstructing and/or delaying an officer, and assault on a government officer/employee. The juvenile chose to testify at the adjudicatory hearing. On cross-examination he was asked whether he had been adjudicated delinquent previously on three occasions – for assault, assault on school personnel, and communicating threats. The juvenile did not object and admitted the prior adjudications. 
Issue: Did the trial court err in allowing the juvenile to be impeached by evidence of his prior delinquency adjudications?                 

Held: No. Affirmed.                   

Criminal rules of evidence apply in delinquency proceedings. G.S. 8C-1, Rule 609(d), states that evidence of delinquency adjudications generally is not admissible for impeachment purposes, then states an exception that applies only to witnesses other than the defendant. A more specific provision in the Juvenile Code, however, G.S. 7B-3201(b), provides that a juvenile who chooses to testify in his own delinquency case “may be ordered to testify with respect to whether the juvenile was adjudicated delinquent.” 


Thus, the rules about using evidence of delinquency adjudications for impeachment purposes are these:

In criminal cases, evidence of delinquency adjudications

1.  
may not be used to impeach a defendant who chooses to testify, and

2.
may be used to impeach a witness other than the defendant, but only if 

a. an adult’s conviction of the offense for which the witness was adjudicated delinquent would be admissible to attack the credibility of an adult, and

b. the court determines that admission of the evidence is necessary for a fair determination of guilt or innocence.

In delinquency cases, evidence of delinquency adjudications may be used to impeach any witness, including a juvenile respondent who chooses to testify in his own case.

Interrogation of juvenile

State v. Jackson, ___ N.C. App. ___, 600 S.E.2d 16 (8/17/04). 

The fifteen-year-old juvenile, whose case was transferred to superior court, initially was alleged in a juvenile petition to be delinquent for committing felonies. Two officers were with him during a juvenile court hearing. After the hearing, the juvenile was being talkative. When he saw a cap that had been introduced into evidence, he spontaneously stated that he knew where the cap came from. One of the officers responded, “So do I.” The juvenile then talked about a robbery. The officer did not initiate a conversation at any point other than to ask the juvenile sometimes for clarification. On appeal from the juvenile’s conviction in superior court, the court of appeals ruled that the officer’s response and request for clarification were not interrogation under Miranda and also did not violate the juvenile’s Sixth Amendment right to counsel.

Superior court jurisdiction after transfer 

State v. Jackson, ___ N.C. App. ___, ___ S.E.2d ___ (8/17/04). 

A fifteen-year-old juvenile was involved with others in committing an armed robbery and murder. Two juvenile petitions, one alleging first-degree murder and the other alleging attempted armed robbery, were filed in juvenile court against him. The juvenile court judge found probable cause and ordered that these offenses be transferred to superior court for trial as an adult. The juvenile then was indicted for first-degree murder, attempted armed robbery, and conspiracy to commit armed robbery. He was convicted in superior court of all three offenses. 
      The court of appeals rejected defendant’s argument that the superior court lacked jurisdiction over the felony of conspiracy to commit armed robbery because this offense was not alleged in a juvenile petition and transferred from juvenile court to superior court. G.S. 7B-2203(c) provides that when a case is transferred to superior court, the superior court has jurisdiction over that felony and “any offense based on the same act or transaction or on a series of acts or transactions connected together or constituting parts of a single scheme or plan of that felony . . . .” Because the offense of conspiracy to commit armed robbery was based on the same act or transaction as the other two felonies, which had been properly transferred from juvenile court to superior court, the superior court had jurisdiction over that offense as well.
Notice of appeal
In re A.L., ___ N.C. App. ___, ___ S.E.2d ___ (9/7/04).
Facts: On 10/29/02 the juvenile was adjudicated delinquent. On 12/8/02 the trial court entered a disposition order and on the same day the juvenile’s attorney filed a notice of appeal with reference only to the adjudication order entered on 10/29/02. The court of appeals dismissed the appeal for lack of jurisdiction.

Issue: Was the notice of appeal filed by the juvenile’s attorney sufficient to give the court of appeals jurisdiction to review the adjudication order?
Held: No. Dismissed for lack of jurisdiction. The court of appeals referred to (1) G.S. 7B-2602, which includes disposition orders, but not adjudication orders, among the “final orders” that may be appealed and to (2) its opinion in In re Pegram, 137 N.C. App. 382, 527 S.E.2d 737 (2000), which held that the statute “does not authorize an appeal following the adjudicatory portion of the case.” Since the juvenile did not give notice of appeal from the disposition order, the court held that it lacked jurisdiction.
Note: The facts in Pegram differ from those here in that the appellant in Pegram gave notice of appeal from an adjudicatory order before the entry of a final disposition order.

In camera review of county department of social services file  
State v. Johnson, ___ N.C. App. ___, 599 S.E.2d 599 (8/17/04).  

The defendant was convicted of first-degree statutory sexual offense. Before trial, the trial judge conducted an in camera review of a county DSS file concerning the alleged minor victim and provided a portion of the file to the defendant. The court of appeals examined the file and ruled that the trial judge erred in not providing other information in the file to the defendant because it contained materially exculpatory evidence – namely, an alternative explanation for the abuse of the alleged victim.  
In camera review of county department of social services file  
State v. Allen, ___ N.C. App. ___, ___ S.E.2d ___ (9/7/04).  
Defendant was convicted of felonious child abuse inflicting serious bodily injury. The trial judge had conducted an in camera review of a county DSS file concerning the alleged minor victim and ruled that it did not contain any exculpatory evidence to which the defendant was entitled. The file was sealed and placed in the record for appellate review. The court of appeals examined the DSS file and held that the trial court had not erred. The test, the court said, is whether any contents of the file are favorable to the defendant and material to guilt or punishment.  
2004 LEGISLATION:  JUVENILE LAW

Abuse, Neglect, Dependency, and Termination of Parental Rights

Foster Care and Adoption Assistance

The General Assembly periodically adjusts the amount of foster care and adoption assistance payments for which counties may receive state financial participation. (Counties always are free to pay even higher amounts using only county dollars.) The new maximum rates, per child per month, are as follows:

· children from birth to age 5:    $390.00

· children ages 6 through 12:    $440.00
· children ages 13 through 18:  $490.00

[S.L. 2004-124 (H 1414)]
Parental Rights Lost Upon Conviction of Rape

Upon conviction under G.S. 14-27.2 (first-degree rape) or G.S. 14-27.3 (second-degree rape) for a rape that occurs on or after December 1, 2004, the person convicted will have no custody rights in relation to a child born as a result of the rape. In addition, the person will have no right to inherit from the child, no rights under the state adoption laws, and no rights in any abuse, neglect, dependency, or termination of parental rights proceeding involving the child. S.L. 2004-128 (S 577) amends the two criminal statutes to add these provisions and also amends the following:
· G.S. 50-13.1(a), to provide that the parent may not claim a right to custody of the child;

· G.S. 7B-402 and 7B-406(a), to provide that the parent need not be named in a petition alleging that the child is abused, neglected, or dependent, and that no summons for that parent is required;

· G.S. 7B-1103, to provide that the convicted parent may not file a petition to terminate the other parent’s rights; 
· G.S. 7B-1104, to provide that the parent need not be named in a petition or motion for termination of parental rights; and
· G.S. 48-3-603(a), to provide that the convicted parent’s consent to the child’s adoption is not required.
Delinquency

Venue in Delinquency Cases

When a petition alleges that a juvenile is delinquent, the adjudication hearing must occur in the district in which the offense is alleged to have occurred. If that district is not the district of the juvenile’s legal residence and the juvenile is adjudicated delinquent, with regard to the disposition hearing:

1. 
The presiding judge may transfer the case to the juvenile’s home district for disposition.

2.
If the presiding judge does not transfer the case, the judge must contact the chief district court judge in the juvenile’s home district, and that judge may demand that the case be transferred to the home district for disposition.
3.
If the case is not transferred pursuant to either of the preceding provisions, the juvenile may demand that his or her case be transferred to the home district for disposition.

For hearings held on or after October 1, 2004, however, a different rule about where the disposition hearing is held applies if the juvenile committed the offense in a district (a) that is not the juvenile’s home district and (b) in which the juvenile was in residential treatment or foster care at the time of the offense. In that circumstance, the court in the district where the offense occurred must conduct both the adjudication and disposition hearings, unless the judge enters an order, supported by findings of fact, that a transfer to the juvenile’s home district for disposition would serve the ends of justice or be in the juvenile’s best interests. 

Thus, if a juvenile from District A has been committed to a youth development center located in District B, and a petition is filed alleging that the juvenile assaulted a staff member at the center, the court in District B must conduct the adjudicatory hearing and the disposition hearing unless the court makes findings to support a conclusion that transferring the case to District A for disposition would serve the ends of justice or be in the juvenile’s best interest. [S.L. 2004-155 (H 1665), amending G.S. 7B-1800]
Office of Juvenile Defender

The General Assembly authorized the state Office of Indigent Defense Services to establish the Office of the Juvenile Defender, consisting of one attorney position and one support staff position. [Section 14.3 of S.L. 2004-124 (H 1414)]
Youth Development Center Facilities and Staffing

The General Assembly authorized the Department of Juvenile Justice and Delinquency Prevention (DJJDP) and the State Construction Office in the Department of Administration to continue with planning and design for up to 512 youth development center beds. A final recommended plan for new youth development centers is due from DJJDP by November 1, 2004, and the Joint Legislative Corrections, Crime Control, and Juvenile Justice Oversight Committee is to report its recommendations upon the convening of the 2005 General Assembly.

   The plan DJJDP develops must include (1) a recommended number of beds and facilities, including plans for 512 beds at thirteen facilities and alternate plans for up to 512 beds at fewer sites; (2) a project schedule for new facilities; (3) a detailed schematic of a prototype facility; (4) a facility staffing plan; (5) a detailed transition plan for recruiting, establishing, and converting staff positions; (6) recommended locations for the facilities; (7) a construction and operating cost comparison with other states; (8) a description of major facility programs; (9) an explanation of security components; and (10) recommendations for new initiatives to provide community–based programs that will reduce youth development center populations. 
   DJJDP also is required to prepare a long-range plan for establishing a therapeutic staffing model for all youth development centers. The department must report by December 1, 2004, on the long-range plan and the costs for statewide implementation of the therapeutic staffing model. [Sections 16.3 and 16.4 of S.L. 2004-124]
Juvenile Escapees Study

The Joint Legislative Corrections, Crime Control, and Juvenile Justice Oversight Committee is authorized to study the issue of persons who escape from the custody of DJJDP and develop appropriate sanctions. If the committee undertakes this study, it is required to consult with DJJDP, the Administrative Office of the Courts, and the North Carolina Sentencing and Policy Advisory Commission, to develop a statutory scheme through which both juveniles and persons who are over the age of sixteen are punished for escaping from the custody of DJJDP. The committee must report its findings and recommendations no later than the convening of the 2005 General Assembly. [S.L. 2004-161 (S 1152)]
Juvenile Recidivism

The Sentencing and Policy Advisory Commission, in consultation with DJJDP and the legislature’s Fiscal Research Division, is required to develop a methodology for measuring juvenile recidivism. The commission’s report and any recommendations must be made to the 2005 General Assembly by March 1, 2005. [Section 16.5 of S.L. 2004-124]
Alternatives to Commitment of Juveniles

The legislature directed DJJDP, in consultation with the Fiscal Research Division of the General Assembly, to study electronic monitoring and house arrest programs for juveniles. DJJDP is required to report data and recommendations for expanding the use of electronic monitoring programs as alternatives to committing juveniles to youth development centers, by March 1, 2005. 

   DJJDP is authorized to use up to $500,000 for demonstration projects by local Juvenile Crime Prevention Councils, to identify effective community programs for juveniles who have been or may be committed to youth development centers. The department may make up to ten competitive awards to up to ten councils, with no award exceeding $100,000. In selecting award recipients DJJDP must consider (1) commitment rates, (2) programs that target juveniles in rural areas, (3) geographical representation, and (4) collaboration among counties. [Sections 16.6 and 16.7 of S.L. 2004-124]
Education of Committed Juveniles

DJJDP, in consultation with the state Board of Education and the Community Colleges System Office, is required to review the assessment of juveniles committed to DJJDP and the curricula, education plans, and alternative education programs for those juveniles. DJJDP, the state Board of Education, and the Community Colleges System Office must report to the General Assembly by March 1, 2005. [Section 16.8 of S.L. 2004-124]
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