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845.35 LANDLORD'S RESPONSIBILITY TO PROVIDE FIT RESIDENTIAL 
PREMISES—ISSUE OF DAMAGES. 

The (state number) issue reads:  

“What amount of damages, if any, is the tenant entitled to recover?” 

If you have answered (state number) issue “yes” in favor of the tenant, 

the tenant is entitled to recover nominal damages even without proof of actual 

damages.1 Nominal damages consist of some trivial amount such as one dollar 

in recognition of the technical damages resulting from the failure to comply 

with the Residential Rental Agreements Act. 

The tenant may also be entitled to recover actual damages. On this 

issue, the burden of proof is on the tenant. This means that the tenant must 

prove, by the greater weight of the evidence, that the tenant has suffered 

damages and the amount of such damages. 

To find the amount of the tenant's damages, if any, you must make the 

following determinations: 

First, you must determine the period of time during the tenant’s 

occupancy of the premises that the landlord was in violation of the Act. [The 

parties have stipulated that this period of time began on (state date) and 

ended on (state date).] [The tenant contends, and the landlord denies, that 

this period of time began on (state date) and ended on (state date).] 

Second, for this period of time, you must determine the fair rental value 

of the premises in its then-existing condition. Fair rental value is the amount 

which would be agreed upon as fair rent by a landlord who wishes to rent, but 

is not compelled to do so, and a tenant who wishes to rent, but is not 

compelled to do so. In determining the fair rental value of this premises, you 

may consider evidence of what the premises would rent for in the open 
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market, the rent agreed upon by the parties in the lease,2 and any other 

evidence from which the fair rental value of the premises may be determined. 

Third, for this same period of time, you must determine what the fair 

rental value of the premises would have been had the landlord complied with 

the Act. 

Fourth, you must determine the total amount of rent previously paid by 

the tenant to the landlord. [The parties have stipulated that the total amount 

of rent previously paid by the tenant to the landlord was (state amount).] 

The tenant’s damages, therefore, are equal to the difference, if any, 

between the fair rental value of the premises in its then existing condition and 

what its fair rental value would have been had the landlord complied with the 

Act during this same period of time. However, the amount of damages you 

find must not exceed the total amount of rent previously paid by the tenant 

to the landlord.3  

NOTE WELL: If evidence of consequential damages was presented 
to the jury, the verdict sheet should include two separate lines for 
the jury to award damages: one designated line for actual, direct 
damages and a second designated line for actual, consequential 
damages.4 In such a case, use the following bracketed language. 

[The tenant’s damages may also include special or consequential 

damages, that are losses that occurred because of special circumstances or 

conditions attending the landlord’s failure to comply with the Residential 

Rental Agreements Act of which the landlord knew or should have known and 

of which the tenant could not have reasonably prevented. However, the tenant 

is not entitled to recover twice for the same element of damages. Therefore, 

you should not include any amount you have already allowed for in damages 

when calculating the tenant’s special or consequential damages. In this case, 

the tenant contends, and the landlord denies, that the tenant sustained the 
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following consequential damages (here enumerate the type(s) of 

consequential damages contended by the tenant and supported by the 

evidence).] 

Finally, as to this issue on which the tenant has the burden of proof, if 

you find by the greater weight of the evidence that the tenant has sustained 

damages under the law as I have explained it to you, you will answer this 

issue by writing the amount of such damages you find in the [first] blank space 

provided. 

[If you find by the greater weight of the evidence that the tenant has 

sustained special or consequential damages under the law as I have explained 

it to you, you will answer this issue by writing the amount of such damages 

you find in the second blank space provided.]  

On the other hand, if you fail to find any damages, then you would 

answer this issue by writing a nominal amount such as “One Dollar” in the 

blank space provided.  
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