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F ew personnel policies are as eagerly
embraced by employers as drug-
testing policies, but for public em-

ployers, few are as fraught with constitu-
tional issues. Imagine that you are a
human resources director. Your manager
tells you that the governing board wants
him to draft a drug-testing policy and he
needs your help. Can the board require
all employees to undergo random drug
testing, he asks? If not, what is the stan-
dard for determining who may be required
to do so? Can the board test for off-
duty drug use? And shouldn’t the policy
include alcohol as well? This article
reviews the law governing the random
testing of public employees for the use
of drugs and alcohol, discusses current
law regarding other bases for substance-
abuse testing, and suggests ways for
public employers to develop policies
that will withstand legal challenges.

Basic Rules

Three basic rules govern drug testing 
of public employees. First, a public em-
ployer may engage in random drug
testing only of employees in safety-
sensitive positions. It may not require
employees whose primary duties are not
likely to endanger the public or other
employees to submit to random drug
testing. Second, a public employer may
ask any employee—in a safety-sensitive
position or not—to take a drug test if it
has a reasonable, individualized suspi-
cion that the employee is using illegal
drugs. Third, a public employer may,
the law seems to say, require applicants
for employment to submit to drug testing
as part of the application process. 

The rules re-
garding drug testing
are not nearly as strict
for private employers.
They may test when-
ever they want unless
a contract or a collec-
tive bargaining
agreement restricts
them. Why the dis-
tinction? Because the
Fourth Amendment
to the U.S. Consti-
tution, which pro-
tects people from
unreasonable searches
and seizures, applies
to public employers
but not private em-
ployers.1 The Su-
preme Court has held
that urinalysis (the
most commonly used
method of drug testing)—or any other
forced collection of bodily fluids or
breath samples—is a search within the
meaning of the Fourth Amendment.2

And what the government may not do
in the context of its police power, it may
not do as an employer.3

Special Needs of Public
Employers

This means that a public employer’s
drug-testing policy must meet the
Fourth Amendment’s requirement that
it be reasonable. In most criminal cases,
police searches must be authorized by a
warrant issued on probable cause to be
considered reasonable and thus legal.
The Supreme Court has recognized,
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however, that gov-
ernments have special
needs or interests that
arise outside the
context of regular law
enforcement—for
example, govern-
mental employment.
In such a context,
warrant and probable
cause requirements
are simply not prac-
tical.4 Rather, the test
of the reasonableness
of a practice, or
search, is whether the
intrusion on the in-
dividual’s Fourth
Amendment privacy
interests is outweighed
by the legitimate
government interests
that the practice

furthers.5 When the special interest is
compelling and the intrusion minimal, a
public employer may engage in random
drug testing not only without a warrant
or probable cause but also without any
individualized suspicion.6

The Supreme Court has analyzed the
special needs exception for drug testing
of public employees in three cases: Skin-
ner v. Railway Labor Executives’ Associa-
tion, National Treasury Employees Union
v. Von Raab, and Chandler v. Miller. 

In Skinner the Court held that 
Federal Railroad Administration regula-
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as a condition of employment, law 
enforcement officers typically agree 
to take medical examinations, consent
to criminal background and credit
checks, and authorize the employing
agency to see otherwise confidential
information. The courts have therefore

held, without ex-
ception, that such
employees have a
diminished expecta-
tion of privacy.12

Third, and on the
other side of the
balancing test, courts
almost always find
that protection of the
public from immedi-
ate threats to its safety
is a compelling gov-
ernment interest that
outweighs any intru-
sion on employees’
privacy, whatever the
type of drug testing
involved. In fact, for
most public employers,
the potential threat to
either public safety or
the safety of other
employees is likely 
the only interest that
will justify a random
drug-testing program.
The cases make clear
that a government’s
general interest in
maintaining the
integrity of its work-
force is not a suf-
ficiently compelling
interest to justify ran-
dom drug testing of its
entire workforce.
Only when employees
are actually involved
in enforcement of
drug laws is the

government’s interest in workforce
integrity compelling enough to out-
weigh privacy interests.13

Finally, no matter how compelling a
government’s interest, random drug
testing is permissible only if the employer
gives employees general notice, preferably
at the start of their employment, that
they are subject to the testing require-
ment.14 A newly adopted drug-testing

tions requiring blood and urine tests 
for railway workers following certain
types of train accidents, whether or 
not reasonable suspicion was present,
were constitutional because their value
in promoting public safety outweighed
their intrusion into employees’ privacy.7

In Von Raab the Court upheld as
constitutional a U.S. Customs Service
requirement that employees seeking
promotion to certain positions involved
in halting the flow of illegal drugs under-
go drug testing, even in the absence of
individualized suspicion. The Court
found three compelling government
interests: maintaining the integrity of
the Customs Service workforce, protec-
ting the public from public employees
carrying firearms, and regulating the
types of people with access to classified
information.8 Indeed, the government’s
interest in ensuring that personnel
working on the front lines of the drug
war were of unimpeachable integrity
was by itself sufficiently compelling to
outweigh the privacy interests of the
employees involved. Employees engaged
in drug control efforts are routinely
exposed to organized crime and illegal
drug use, have access to contraband,
and are the targets of bribery by drug
smugglers and dealers to a far greater
extent than other employees.9

Finally, in Chandler the Court held
that a Georgia law requiring all candi-
dates for state office to pass a drug 
test was unconstitutional. The state 
presented no evidence that drug use
among public officials was widespread,
and made no showing that public safety
was in jeopardy. The Court found that,
in contrast to the needs of the Customs
Service in Von Raab, Georgia’s interest
in ensuring that its public officials 
were not drug users was merely sym-
bolic of its commitment to ending drug
abuse, rather than special within the
meaning of the exception to the war-
rant requirement of the Fourth Amend-
ment.10

Development of a Drug-Testing Policy
Neither Skinner, Von Raab, nor Chand-
ler sets forth a rule by which constitu-
tional drug-testing policies can be easily
distinguished from unconstitutional
policies. So how can a public employer
develop a legal but workable drug-

testing policy? By keeping in mind the
general principles that emerge from
Skinner, Von Raab, Chandler, and the
lower court decisions that have fol-
lowed them. 

First and most important, each
decision to require an employee to under-
go drug testing (ran-
dom or otherwise) 
is subject to the
Fourth Amendment
balancing test. That 
test asks: what gov-
ernment interest is
served by requiring
drug testing under
these circumstances,
and is that interest 
so compelling as to
outweigh the intru-
sion that drug testing
imposes on the pri-
vacy interests of the
employee holding 
the position? 

Second, the courts
have generally found
that urine and blood
tests pose a minimal
invasion of employ-
ees’ privacy interests,
given the widespread
use of such tests in
regular medical
examinations. This is
especially true when a
urine sample is col-
lected in conditions
approximating those
people routinely
encounter at a
doctor’s office: in an
enclosed bathroom
where others can
neither see nor hear
the act of urination.
When employees
must urinate in the
presence of a monitor, the intrusion is
more substantial but generally still not
enough to tip the balance in favor of
privacy when the government’s interest
is otherwise compelling.11

In addition, because certain indus-
tries and professions already are exten-
sively regulated for safety purposes,
some employees start with a diminished
expectation of privacy. For example, 

Because certain industries and
professions already are exten-
sively regulated for safety pur-
poses, some employees start
with a diminished expectation
of privacy. For example, as a
condition of employment, law
enforcement officers typically
agree to take medical exami-
nations, consent to criminal
background and credit checks,
and authorize the employing
agency to see otherwise confi-
dential information.
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policy may apply to old and new em-
ployees alike. The employer must sim-
ply give affected employees—current
and incoming—notice and an explana-
tion of the random drug-testing policy
before the first employee is called in 
for a test.

Random Drug Testing 

Testing of Employees in 
Safety-Sensitive Positions
Given that random drug testing of pub-
lic employees is illegal in the absence of
an immediate threat to public safety, for
most public employers, identifying po-
sitions that may legitimately be deemed
safety-sensitive is one of the most criti-
cal parts of developing a drug-testing
policy. What makes a position safety-
sensitive? In short, the specific job duties
assigned to that position. 

When asked to decide whether a par-
ticular position is safety-sensitive, the
courts focus on the immediacy of the
threat posed by a potential drug-induced
mistake or failure in the performance 
of specific job duties. As the Supreme

Court expressed it, a safety-sensitive po-
sition is one in which the duties involve
“such a great risk of injury to others
that even a momentary lapse of atten-
tion can have disastrous consequences.”15

Or, as a lower court said, “The point 
. . . [is] that a single slip-up by a gun-
carrying agent or a train engineer may
have irremediable consequences; the
employee himself will have no chance 
to recognize and rectify his mistake, 
nor will other government personnel
have an opportunity to intervene before
harm occurs.”16

There is no dispute about whether 
an error by an armed officer could
result in the death or the injury of
another. Hence the courts have con-
sidered armed law enforcement officers
safety-sensitive positions,17 as they have
firefighters;18 emergency medical
technicians;19 other health care profes-
sionals responsible for direct patient
care;20 people who operate, repair, and
maintain passenger-carrying motor
vehicles;21 drivers of sanitation trucks;22

and employees with access to chemical
weapons and their components.23

Identifying a position’s implications
for public safety is not always so easy,
however. What about a 911 dispatcher,
for example? If this position is respon-
sible for relaying directions and other
preparatory information to first re-
sponders, a mistake could result in a
delay that costs people their lives. So the
position would likely be considered
safety-sensitive. 

A bus dispatcher, then? A police 
department receptionist? A police
department desk sergeant? Although a
bus dispatcher whose performance is
impaired might give incorrect informa-
tion to a driver, possibly leading to a
delay, in the ordinary course of events,
an immediate threat to public safety is
unlikely. Each position in each juris-
diction is unique, however. The decision
not to classify the position of bus
dispatcher as safety-sensitive might well
change if the duties included, for
example, emergency management and
evacuation responsibilities.24

As for the police department recep-
tionist and desk sergeant, the mere fact
that an employer is a law enforcement

The courts have generally found
that urine and blood tests pose a
minimal invasion of employees’
privacy interests, given the 
widespread use of such tests in
regular medical examinations.
This is especially true when a
urine sample is collected in
conditions approximating those
people routinely encounter at a
doctor’s office.
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agency does not render all its positions
safety-sensitive. A law enforcement
agency could not legitimately include in
a random drug-testing program a re-
ceptionist who simply greeted visitors
and transferred telephone calls or a law
enforcement officer whose duties were
all administrative, unless the officer was
expected to carry a gun. 

The threat posed by an employee’s
drug-impaired performance does not
have to be a threat to individual safety
for the government’s interest to be com-
pelling. A threat to public health gen-
erally or to the environment can justify
random drug testing. Employees of
sewage and wastewater treatment plants
also may occupy safety-sensitive posi-
tions. Sewage disposal is heavily regulated
by both state and federal environmental
protection agencies, precisely because of
the harm that sewage spills can cause. In
addition, depending on the position,
wastewater treatment plant employees
may regularly use hazardous chemicals
and equipment that pose great danger,
and may have responsibility for
responding to emergency situations.25

Driving as a Safety-Sensitive Activity
For many public employees, driving is a
regular part of the workday. For some it
is a primary duty, as with bus, sanita-
tion truck, or ambulance drivers. For
others it is a means of carrying out their
primary duties, as with a visiting nurse
employed by a health department or a
traveling caseworker for the department
of social services. Still others drive on an
occasional basis—for example, when a
deadline makes dropping something off
more efficient than mailing it, or when
employees cannot wait to reorder a
needed supply that runs low. 

May all these categories of “driving
employees” be required to undergo 
random drug testing? The courts have
said no. 

In determining whether an employee
who drives on the job is in a safety-
sensitive position, the test is not merely
whether the employee’s primary job duty
is to drive, but whether performance of
the employee’s job duties requires driving
on a regular basis, as compared with a
position in which an employee might on
occasion decide or be asked to drive.26

A comparison of two cases helps
illustrate the difference. In the first case
(one of the few reported North Carolina
cases to consider safety-sensitive posi-
tions), the court held that a ventilation
system mechanic employed by an air-
port authority held a safety-sensitive
position because to access the terminals’
heating and cooling equipment, he
regularly had to drive a vehicle on the
flight area apron near jetliners.27

In contrast, in the second case, the
court found that secretary to the Leaven-
worth County, Kansas Commission on
Aging was not a safety-sensitive position.
The secretary’s duties were primarily
clerical, but occasionally she drove a car
to deliver meals-on-wheels to senior
citizens when regularly scheduled volun-
teers did not show up. Because of this
occasional on-duty driving, the county
classified her position as safety-sensitive
and required her to submit to random
drug testing. The court, however, held
that “when the employee’s duties require
driving, such as the duties of one who pa-
trols or makes pick-ups, that employee’s
position is safety-sensitive. When driving

Employees engaged in
drug control efforts are
routinely exposed to
organized crime and 
illegal drug use, have
access to contraband,
and are the targets 
of bribery by drug
smugglers and dealers 
to a far greater extent 
than other employees.
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is only incidental to other duties that
engage no safety concern, the employee’s
position is not safety-sensitive.”28

To return to the examples set forth
earlier, because of the role that driving
plays in the performance of their duties,
bus driver, sanitation truck driver, and
ambulance driver may be considered
safety-sensitive positions and included
in a random drug-testing program. So
may the human services employees who
drive vehicles to reach their clients. But
the employee who drives occasionally,
whether to fill in, in a pinch, or to pick
up something urgently needed, may not
be required to submit to random drug
testing in the absence of individualized,
reasonable suspicion that he or she has
been using illegal drugs. 

Custodians, Technicians, and Repairmen
The law is much less clear when it
comes to employees who use and service
equipment and systems. Consider a
transportation system custodian, whose
regular job duties include cleaning
transit-stop locations, facilities, and
equipment; painting facilities and equip-
ment; cleaning vehicles; and removing
trash and debris. One court found that
the position was not safety-sensitive
because it did not involve an unusual
degree of danger to the employee or
others.29 Another court, however, found
that elementary school janitor was a
safety-sensitive position because (1) the
janitor handled potentially dangerous
machinery such as lawn mowers and
tree-trimming equipment, and hazar-
dous substances like cleaning fluids, in
an environment that included a large
number of children between the ages of
three and eleven, and (2) the presence of
someone using illegal drugs could in-
crease the likelihood that the children
might obtain access to drugs.30 The dis-
tinguishing factor in the second example
was the presence of young children,
which some courts see as transforming
jobs that are otherwise not fraught with
risk and danger into bona fide safety-
sensitive positions.31

Some positions whose duties do pose
safety risks may nonetheless be deemed
not to be safety-sensitive because the
personal conduct of the employees and
their job performance are subject to
day-to-day scrutiny by supervisors and

co-workers, who are likely to notice any
impairment. In one case a federal district
court found that elevator mechanics
working for a transit authority were in
safety-sensitive positions, not simply be-
cause elevators might fail, but also
because the mechanics were subject to
little supervision on the job. On the
other hand, carpen-
ters, masons, iron-
workers, plumbers,
and painters working
for the transit author-
ity were not in safety-
sensitive positions
because they either
worked in pairs or
were subject to direct
supervision.32

Drug Testing
Based on
Reasonable
Suspicion

Drug testing based on
a suspicion that a
particular public em-
ployee is using illegal
drugs also is con-
sidered a Fourth
Amendment search.
Like random drug
testing, drug testing
based on reasonable
suspicion is subject 
to the Fourth Amend-
ment balancing test
that weighs the gov-
ernment’s interest
against the employ-
ee’s. Testing based on
reasonable suspicion
is considered less
intrusive than random
testing because the
employee’s own
action or conduct triggers it.33

Reasonable suspicion is determined
case by case. The courts agree that it
takes less for an employer to meet the
standard of reasonable suspicion than it
does for police to show probable cause
for a criminal search warrant. Yet
reasonable suspicion must amount to
more than a hunch. Supervisors must
point to specific, objective facts and be
able to articulate rational inferences

drawn from those facts in light of their
experience.34

An employer does not need a formal
policy defining reasonable suspicion
before it can test employees on that
basis, but a written policy can be useful.
By making known its criteria for finding
reasonable suspicion, an employer gives

employees fair notice
of the circumstances
in which they will be
required to submit to
a drug test. It also
provides guidance to
supervisors who are
confronted with the
possibility that an
employee is using
drugs and are
uncertain whether
they should require
the employee to
submit to a drug test.
Giving guidance 
to supervisors, in
turn, helps ensure
uniform adminis-
tration of the drug-
testing program. 

For all these rea-
sons, a policy that sets
forth the circum-
stances under which
supervisors can re-
quire drug testing also
increases the chances
that a court will up-
hold a drug test as
reasonable if the em-
ployee challenges it.
Criteria that the
courts have found
constitutional include
the following: 

• Direct observation
of drug use or
possession.

• Direct observation of the physical
symptoms of being under the in-
fluence of a drug, such as impair-
ment of motor functions or speech.

• A pattern of abnormal conduct or
erratic behavior. 

• Arrest or conviction for a drug-
related offense, or the identification
of an employee as the focus of a

A parent called the school
system to complain that her
child’s school bus had arrived
late and that when the bus
doors opened, she smelled
marijuana. The mother iden-
tified both herself and her
child. The school system re-
ported the mother’s complaint
to the driver and asked him to
take a drug test. Not once did
the driver suggest that there
was any reason to doubt the
mother’s reliability. The court
ultimately held that the drug
test did not violate the Fourth
Amendment, given the nature
of the driver’s job, but noted
that it was a close case.
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later admitted that she could not tell the
difference between cocaine and
powdered milk. R. nevertheless re-

ported to her super-
visor that she sus-
pected A. and B. of
using illegal drugs. No
other employee had
reported that he or
she suspected drug use
by 
A. and B., and no 
one had observed 
any erratic behavior
or performance prob-
lems on their part.
The chart room was
an all-purpose room
in which food was
sometimes stored and
employees sometimes
used straws to mix
patients’ medications.
Nevertheless, the hos-
pital asked A. and B.
to submit to a strip
search. The search
turned up no evidence
of drug use. R., how-
ever, had a reputation
for honesty, so hospi-
tal management told
A. and B. that pur-
suant to its drug-free
workplace policy, they
would have to submit
to a drug test. When
they refused, they

were dismissed. 
The North Carolina Court of Appeals

overturned the dismissal. There was
nothing wrong with the hospital’s drug-
free workplace policy on its face, the
court said, but the hospital had not
satisfied any of the criteria set forth in
the policy for finding reasonable sus-
picion. The hospital had demanded that
A. and B. take a drug test solely on the
basis of another employee’s hunch, not
on the basis of specific facts.38

In the second case, a chief of police
received a phone call from a man who
claimed that he had known C., one of
the city’s police officers, for twelve years
and had seen him coming off a heroin
high the previous day. The caller said
that was why C. had called in sick that
day (and indeed he had). This was not

an anonymous tip: the caller gave his
name and phone number. The chief had
previously received an anonymous tip
that C. had been seen at a known drug
bazaar, but had decided not to investi-
gate the allegation without more evi-
dence. This time the city administered a
drug test to C., which he failed. The city
terminated C. The court held that the
city had reasonable suspicion, so the
drug test was legal, as was C.’s termina-
tion for illegal drug use.39

In the third case, a parent called the
school system to complain that her
child’s school bus had arrived late and
that when the bus doors opened, she
smelled marijuana. The mother identi-
fied both herself and her child. The
school system reported the mother’s
complaint to the driver and asked him
to take a drug test. Not once did the
driver suggest that there was any reason
to doubt the mother’s reliability. The
court ultimately held that the drug test
did not violate the Fourth Amendment,
given the nature of the driver’s job, but
noted that it was a close case.40

As these three cases show, an em-
ployer must evaluate both the nature of
a report of drug use or suspicious be-
havior, and the reliability of the infor-
mant. Is the report based on personal
observation or on inference? Does the
informant have any training in recog-
nizing the signs of drug use? In general,
the more detailed the tip, the greater its
credibility for Fourth Amendment
purposes. When the information is less
detailed, corroboration can give it
greater credibility. 

In the first case, R.’s information was
not very detailed: she saw an unidenti-
fied white powder in a hospital setting,
but she did not see A. or B. handle the
powder or otherwise engage in ques-
tionable activity. No one else reported
anything out of the ordinary about A.’s
and B.’s behavior. R. had a reputation
for honesty, but the problem was not
that what she reported was untrue.
Rather, R. and hospital management
made unwarranted inferences from facts
that could lend themselves to a variety of
interpretations. For example, the straw
may have been used to mix a medica-
tion or to stir creamer into coffee.

In the second case, in contrast, the
tipster said he had seen C. take heroin and

criminal investigation into illegal
drug possession, use, or distribution.

• Information that is provided by re-
liable and credible
sources or that can
be independently
corroborated.

• Newly discovered
evidence that the
employee tam-
pered with a pre-
vious drug test.35

Some courts have
found the third cri-
terion just listed to be
too broadly worded
and to invest too
much discretion in an
individual supervisor’s
judgment to make
drug testing reason-
able.36 But drawing
up a comprehensive
list of abnormal
behavior that would
justify drug testing is
not practical. What is
“abnormal” or “erra-
tic” in one individual
or one situation may
be quite normal in
another. Some em-
ployers have dealt
with this problem by
requiring that any
observation of erratic
or unusual behavior
be made by a supervisor (or sometimes
by two supervisors) trained to recognize
the signs of drug use.37

The Problem of the Tip
A difficult situation arises when some-
one other than a trained supervisor re-
ports possible drug use. Three cases il-
lustrate the difficulty of evaluating such
reports and the importance of corrobo-
rating evidence. In the first case, a public
hospital employee, R., noticed a cut
straw with some white powdery residue
at the tip in the chart room. Two co-
workers, A. and B., also were in the
room. When R. returned to the room a
short time later, the straw was gone. R.
could not identify the powdery residue,
had no training in identifying drug use
or even in identifying medicines, and

Federal Railroad Administration
regulations requiring blood
and urine tests for railway
workers following certain types
of train accidents, whether or
not reasonable suspicion was
present, are constitutional
because their value in promo-
ting public safety outweighs
their intrusion into employees’
privacy.
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knew things about C. that tended to cor-
roborate his claim. In addition, an earlier
report had attributed drug use to C.

As for the reliability of the informants,
in both the second and the third case,
the informants said who they were and
where they could be reached for further
questioning. In neither case was there
any evidence suggesting that the infor-
mant had an ulterior motive in making
the report or was otherwise not likely to
be credible. 

On-Duty versus Off-Duty Use of Drugs
A public employer always may require
its employees to submit to a drug test
when it reasonably suspects drug use on
duty. When an employee’s duties involve
public safety or welfare, the courts
usually will find that the government
has a compelling interest in having that
employee refrain from narcotics use
while off duty, because the impairment
caused by earlier drug use may continue
even after the employee has returned 
to work and may not be noticed until
after an accident or an injury occurs.

Therefore an employer is not required to
demonstrate that the job performance
of an employee in a safety-sensitive
position is impaired in order to require
a drug test based on reasonable sus-
picion of off-duty drug use. 

Testing other employees based on a
suspicion of off-duty drug use is another
matter. Employees who do not hold
safety-sensitive positions may be tested
for use of illegal drugs only if there is
reasonable suspicion of on-duty use or
impairment. Why the different standard?
Because outside a law enforcement con-
text, the government’s legitimate in-
terest in whether its employees are using
drugs extends no further than its in-
terest in their workplace conduct and
their performance of job duties.41

This limitation on a public employer’s
ability to require drug testing applies
equally to “at-will employees” (those
who can be fired for any reason or no
reason) and to “employees with property
rights in their employment” (those who
are protected by a statute or an ordin-
ance limiting their termination to cir-
cumstances in which there is just cause).

Testing after an Accident 
or an Unsafe Practice 

Many jurisdictions make drug testing
mandatory after an on-the-job accident
or an “unsafe practice”(a practice that
endangers the employee or others).
Others include accidents among the
criteria on which reasonable suspicion
may be based. This certainly seems
reasonable in the ordinary sense of the
word, but is it legal? As with most other
aspects of drug testing, the answer is that
it depends on whether the personnel in-
volved are in safety-sensitive positions. 

The reasons for requiring post-
accident or unsafe-practice testing for
employees in safety-sensitive positions
are several. First, such a requirement
has a great deterrent effect. As the Su-
preme Court put it in Skinner, 

[B]y ensuring that employees in
safety-sensitive positions know they
will be tested upon the occurrence of
a triggering event, the timing of
which no employee can predict with
certainty, the regulations significantly

There is no dispute about whether
an error by an armed officer could
result in the death or the injury of
another. Hence the courts have
considered armed law enforcement
officers safety-sensitive positions, as
they have firefighters; emergency
medical technicians; other health
care professionals responsible for
direct patient care; people who
operate,repair, and maintain
passenger-carrying motor vehicles;
drivers of sanitation trucks; and
employees with access to chemical
weapons and their components.
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increase the deterrent effect of the
administrative penalties associated
with the prohibited conduct, . . .
[while] increasing
the likelihood that
employees will
forgo using drugs
or alcohol while
subject to being
called for duty.42

Second, positive
test results may sug-
gest to investigators
that drug impairment
caused the accident,
contributed to the
severity of the in-
juries, or caused a
delay in obtaining 
help for the injured.

Conversely,
negative test results
may allow investiga-
tors to rule out drug
use as a cause. In 
most cases, discov-
ering whether drug
impairment may have
been a cause is only
possible by conducting
a drug test soon after
the accident.43

In Skinner, where the specific issue
before the Supreme Court was the con-
stitutionality of post-accident testing of
railway employees, the Court concluded
that the government’s interest in prevent-
ing train accidents and identifying their
causes was compelling and would be
hindered by a requirement that the
railroad have individualized reasonable
suspicion with respect to the employees
involved.44 Train accidents pose the
threat of injury and damage on a large
scale. Drafting a post-accident testing
policy for a railroad is therefore easier
than drafting one for a local govern-
ment employer or a state agency, because
state and local government employees
may be involved not only in serious ac-
cidents but in minor fender-benders that
do not result in personal injury or in
major property damage. In the case of
other types of public employees, the
lower courts have generally found post-
accident testing reasonable when im-
mediate and significant threats to public

safety are involved. But they have not
found policies requiring testing of all
employees after an accident or an unsafe

practice to be consti-
tutional because not
all employees have a
diminished expecta-
tion of privacy—an
employee whose
driving is incidental to
his or her primary
duties, for example—
and because such
policies are not re-
sponsive to an iden-
tified problem in drug
use.45 The policies are
both underinclusive
(because only people
involved in accidents
in the course of em-
ployment are to be
tested) and over-
inclusive (because all
people involved in
accidents are tested,
not just people injured
under circumstances
suggesting their
fault).46

Suppose that a
drug-testing policy pro-
vides for testing

employees after every accident in which
there is property damage of more than
$1,000. A car driven by a county driver
(a safety-sensitive position) is hit from
behind at a red light, and repair
obviously will cost more than $1,000.
The police are called to make an
accident report. The county driver
clearly was not at fault. The other driver
acknowledges that it was his mistake.
Under these circumstances a court
would be unlikely to find a compelling
government interest in drug-testing the
county employee that outweighs the em-
ployee’s privacy interest. 

Post-accident and unsafe-practice
testing is subject to the Fourth Amend-
ment balancing test. A good policy of
this kind therefore should indicate the
magnitude of personal injury or prop-
erty damage that is sufficient to trigger a
drug test. In general, for post-accident
and unsafe-practice testing to be reason-
able, the lower the threshold for trig-
gering a test, the more safety-sensitive

the position covered by the policy must
be.47 Courts have found, for example,
that a policy calling for the testing of
any employee in any accident involving
$1,000 of damage is too broad. 

The policy also should define its
terms: Do “accidents” include dropping
computers or other valuable items on
the employer’s premises, or are they
limited to incidents involving motor
vehicles? Are accidents in which fault
lies with the other party included? Does
the term “personal injury” mean any
personal injury? Courts have generally
found that policies providing for testing
whenever an accident has caused a per-
sonal injury are too broad to be reason-
able. On the other hand, they have
found reasonable a policy calling for
testing when there is “an injury demand-
ing medical treatment away from the
scene of an accident,”48 and a policy
requiring testing when there has been a
personal injury requiring immediate
medical attention.49

Likewise, it is advisable to put 
a dollar value on the amount of prop-
erty damage that will trigger the need
for a drug test. Using terms like “ma-
jor” or “minor” accident leaves too
much discretion to individual super-
visors in deciding whether testing is
reasonable.50

Testing of Job Applicants

May a North Carolina public employer
require pre-employment drug testing of
all applicants? The answer is unclear.
Neither the U.S. Court of Appeals for
the Fourth Circuit (the federal appeals
court whose jurisdiction includes North
Carolina) nor the North Carolina ap-
pellate courts have addressed this issue.
Like every aspect of drug testing, the
question is subject to the Fourth Amend-
ment balancing test with respect to each
position: is the government’s need to
conduct drug testing of a person in this
position, under these circumstances, so
compelling that it outweighs the indi-
vidual’s privacy interests? 

It can be argued that mandatory drug
testing of all applicants for government
positions does not violate the Fourth
Amendment. First, the privacy interests
of applicants are not as great as those of
current employees. Applicants have

The government argued 
that because studies had
shown drug users to have
higher rates of absenteeism
and dismissal than other
employees, its mandatory pre-
employment drug-screening
program served a compelling
government need.
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control over whether or not they will be
subject to drug testing in that nothing
compels them to apply for a job in the
public sector. Instead, the obligation to
undergo a drug test is
triggered by the appli-
cant’s desire for a
government job. This,
several courts have
noted, is very differ-
ent from the position
in which current gov-
ernment employees
find themselves when
a drug-testing policy
is first adopted or 
an existing policy is
newly applied to them:
they must submit to
the drug test or lose
their jobs.51

Second, many state
and local public 
employers require 
applicants to author-
ize a criminal or gen-
eral background
check before they 

can be considered for a position. This
also diminishes applicants’ expectations
of privacy.52

Third, at the applicant stage, drug
testing almost always
is conducted under
conditions similar to
those found at the
doctor’s office.53

Courts acknowledge
that even under such
conditions, manda-
tory urinalysis is an
invasion of privacy,
but they consider 
the intrusion to be
minimal. 

Public employers
should keep in mind,
however, that many of
the cases in which
courts have approved
of mandatory drug
testing of all appli-
cants for government
positions have been
ones in which the
named plaintiffs have

been applicants for safety-sensitive
positions (or for positions relating to
national security, not relevant here).54 In
a case involving an attorney applicant
for a non-safety-sensitive position in the
U.S. Department of Justice’s Antitrust
Division, the government argued that
because studies had shown drug users to
have higher rates of absenteeism and
dismissal than other employees, its man-
datory pre-employment drug-screening
program served a compelling govern-
ment need. The federal appeals court
for the District of Columbia agreed.55

However, the court’s conclusion is
not uniformly shared. Other courts have
focused more narrowly on the relation-
ship between the duties of individual
positions and the potential harm that
could result from drug use by a person in
a given position. A federal court found
Georgia’s Applicant Drug Screening Act
to be unconstitutional. The act required
all applicants for state employment to
submit to a drug test. When challenged,
the state cited as its compelling interest
its general desire to maintain a drug-free
workplace. This interest, the court held,

The privacy interests of appli-
cants are not as great as those
of current employees. Appli-
cants have control over whether
or not they will be subject to
drug testing in that nothing
compels them to apply for a
job in the public sector.

Health care
workers in pub-
lic hospitals are 
subject to drug
testing on the
basis of reason-
able suspicion
that they are
using drugs.
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was not enough to tip the balance in
favor of drug testing.56

Another federal court rejected a
Florida city’s claim that the need for
public confidence in municipal gov-
ernment justified a mandatory pre-
employment drug-testing policy that ap-
plied to all applicants for all positions
without regard to the particular job
duties involved and without distinguish-
ing between positions that were safety-
sensitive and those that were not.57

Both the Georgia court and the Florida
court noted that the intrusions on 
applicants’ privacy were minimal but
found the employees’ privacy interests
to be stronger than the government’s
concern with the public perception of 
its workforce. 

The U.S. Supreme Court has never
directly addressed this issue. Von Raab
and Chandler, however, imply that man-
datory pre-employment drug testing of
all applicants would be unconstitu-
tional. In Von Raab the Supreme Court
pointedly distinguished between em-
ployees involved in drug control—who
should expect an inquiry into personal
information—and “government em-
ployees in general.” In Chandler, in
overturning the Georgia law that re-
quired all candidates for public office to
undergo a drug test, the Court again
stressed the unique circumstances of
front-line drug interdiction that made
the mandatory drug testing in Von Raab
reasonable for Fourth Amendment pur-
poses: “customs workers, more than
any other Federal workers, are routinely
exposed to the vast network of organ-
ized crime that is inextricably tied to il-
legal drug use.”58 But these are only
observations that the Court made in ex-
plaining its holdings and are not con-
sidered “law.”

In the absence of controlling law from
the Supreme Court, the Fourth Circuit
Court of Appeals, or North Carolina
state courts, it is unclear whether North
Carolina public employers may require
all applicants to undergo pre-employment
drug testing. The constitutionality of
such a practice is an open question, and
North Carolina public employers should
periodically review their drug-testing
policies with their attorneys to make
sure that the policies remain within the
bounds of any changes in the law.

Alcohol Testing

Drug and alcohol testing have identical
purposes: to prevent, to the extent pos-
sible, the accidents, injuries, mistakes,
and general poor
performance attribu-
table to impaired
employees. But drug
and alcohol testing
differ in one impor-
tant respect: alcohol
testing is significantly
limited by the Ameri-
cans with Disabilities
Act (ADA), whereas
drug testing is not.
The ADA prohibits
discrimination in em-
ployment based on
disability.59 Under the
ADA, alcoholism is
considered a
disability, but current
illegal drug addiction
is not.60 The ADA
does not allow
employers either to
ask applicants any
questions designed to
uncover a disability or
to require applicants
to undergo any sort of
medical examination (such as a blood
test) before a conditional offer of
employment has been extended.61

For that reason an employer may ask 
an applicant to take a pre-employment
drug test without violating the ADA 
but may not require a pre-employment
alcohol test. 

Once a conditional offer of employ-
ment has been made, an employer may
require the successful applicant to have
a medical examination, which may in-
clude a blood test for the presence of
alcohol. However, any decision to 
withdraw an offer on the basis of the
results of the medical examination must
be job related and consistent with
business necessity.62 An employer may
withdraw a conditional offer because 
of conduct-based reasons, such as 
the applicant’s showing up for a pre-
employment physical examination
under the influence of alcohol, but not
because it suspects that the applicant 
is an alcoholic.63

Once an applicant becomes an em-
ployee, an alcohol test may be required
only if the employer has reasonable
suspicion that the employee has re-
ported to work while under the influence

of alcohol, in viola-
tion of established
workplace policy.64

An employer may
require holders of a
commercial driver’s
license and certain
mass transit em-
ployees to undergo
random alcohol
testing in accordance
with federal require-
ments (see the next
section).65 Under any
other circumstances,
though, random al-
cohol testing—even 
of employees in
safety-sensitive
positions—is prob-
ably illegal under the
ADA in the absence
of individualized
suspicion of alcohol
use by a particular
employee.66

Testing of Employees with a
Commercial Driver’s License and
Mass Transit Employees

The federal Omnibus Transportation 
Employee Testing Act of 1991 requires
employers to conduct drug and alcohol
testing on employees who drive a 
vehicle requiring a commercial driver’s
license and on certain mass transit
employees in accordance with the U.S.
Department of Transportation’s testing
procedures.67

The Federal Motor Carrier Safety
Administration (FMCSA), a division 
of the Department of Transportation,
issues the rules governing substance-
abuse testing of employees driving a
commercial vehicle.68 The FMCSA
defines “commercial motor vehicle” as
a vehicle that is used in commerce to
transport passengers or property, when
the vehicle (1) weighs more than 26,001
pounds, (2) is designed to transport
sixteen or more passengers, or (3) is

Drug and alcohol testing differ
in one important respect:
alcohol testing is significantly
limited by the Americans with
Disabilities Act (ADA), whereas
drug testing is not. The ADA
prohibits discrimination in em-
ployment based on disability.
Under the ADA, alcoholism is
considered a disability, but 
current illegal drug addiction
is not.
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used in the transportation of hazardous
materials. “Commerce” is broadly de-
fined as “(1) any trade, traffic or trans-
portation within the jurisdiction of the
United States between a place in a State
and a place outside of
such State . . . and 
(2) [t]rade, traffic, and
transportation in the
United States which
affects any trade, 
traffic, and transpor-
tation described in
paragraph (1) of this
definition.”69

The Federal Transit
Administration (FTA),
another division of
the Department of
Transportation, issues
the rules governing
the substance-abuse
testing of employees
in safety-sensitive 
positions in agencies
receiving federal tran-
sit funds.70 The FTA’s
regulations contain a
definition of “safety-
sensitive” that is spe-
cific to mass transit. 

Both sets of regu-
lations are compre-
hensive. They require
pre-employment, post-
accident, random,
reasonable-suspicion,
and return-to-duty
testing, as well as
follow-up testing after
a previous positive drug test. They also
require education programs for covered
employees and supervisors alike. The
regulations specify how tests results are
to be reported and maintained, and
what actions employers should take in
the event of a positive result. 

Most public employers will have at
least some employees who drive com-
mercial vehicles and are covered by the
FMCSA regulations. Larger employers
and regional mass transit authorities
also will have employees covered by the
FTA’s mass transit rules. Such employees
may be made subject to both the federal
rules requiring testing and the indivi-
dual employer’s drug-testing policy, pro-
vided that the policy is reasonable with-

in the meaning of the Fourth Amend-
ment. For ease of administration, public
employers may incorporate into their
own policies as many of the rules and
procedures of the Department of

Transportation, the
FMCSA, and the FTA
as are appropriate,
again subject to the
requirement that they
be reasonable within
the meaning of the
Fourth Amendment as
they are applied to
employees not other-
wise subject to the
federal standards.

Procedural
Requirements

Regardless of how
often and under what
circumstances a North
Carolina public em-
ployer decides to drug-
test its workforce, the
North Carolina Gen-
eral Statutes require
that employers com-
ply with the require-
ments set forth in 
Section 95-232 for the
collection and reten-
tion of samples, chain
of custody, use of ap-
proved laboratories,
and retesting of pos-
itive samples. In ac-
cordance with Section

95-234(e), the secretary of labor has
adopted additional rules governing
drug-testing procedures. They may be
found at Rules 20.0101–20.0602 of the
North Carolina Administrative Code
(volume 13).

Notes

1. The Fourth Amendment is applicable to
state and local governments through the
Fourteenth Amendment.

2. See Skinner v. Railway Labor Execu-
tives’ Ass’n, 489 U.S. 602, 616–17 (1989).

3. See O’Connor v. Ortega, 480 U.S. 709,
717 (1987).

4. New Jersey v. T.L.O., 469 U.S. 325, 337
(1985); Skinner, 489 U.S. at 619.

5. Skinner, 489 U.S. at 619, citing Delaware

v. Prouse, 440 U.S. 648, 654 (1979); United
States v. Martinez-Fuerte, 428 U.S. 543 (1976).

6. National Treasury Employees Union v.
Von Raab, 489 U.S. 656, 670 (1989). 

7. Skinner, 489 U.S. at 628–29, 633–34.
8. See Von Raab, 489 U.S. at 669–71, 677.
9. Id. at 670, 674.

10. See Chandler v. Miller, 520 U.S. 305,
321–22 (1977).

11. Skinner, 489 U.S. at 625; Willner v.
Thornburgh, 928 F.2d 1185, 1190–91 (D.C.
Cir. 1991).

12. See, e.g., Von Raab, 489 U.S. at 667,
671–72; Carroll v. City of Westminster, 233
F.3d 208, 212 (4th Cir. 2000); Guiney v.
Roache, 873 F.2d 1557, 1558 (1st Cir. 1989);
National Fed’n of Federal Employees v.
Cheney, 884 F.2d 603, 612 (D.C. Cir. 1989);
Policemen’s Benevolent Ass’n Local 318 v.
Township of Washington, 850 F.2d 133 
(3d Cir. 1988). See also Thomson v. Marsh,
884 F.2d 113, 115 (4th Cir. 1989) (holding
that chemical weapons plant employees have
reduced expectation of privacy due to job’s
special demands, requirement of extensive
testing and probing, and need for security
clearance). 

13. See Von Raab, 489 U.S. at 670, 674;
Chandler, 520 U.S. at 321; Carroll, 233 F.3d
at 211. See also Harmon v. Thornburgh, 878
F.2d 484 (1989) (holding that federal gov-
ernment’s interest in integrity of its workforce
and in public safety did not justify random
drug testing of all prosecutors and all em-
ployees with access to grand jury proceedings;
only if there were separate category of drug
prosecutors would random testing be justified
under Von Raab). 

14. See Von Raab, 489 U.S. at 672; 
Carroll, 233 F.3d at 211–12; Rutherford v.
City of Albuquerque, 77 F.3d 1258, 1262
(10th Cir. 1996).

15. See Skinner, 489 U.S. at 628; Von Raab,
489 U.S. at 670.

16. See Harmon, 878 F.2d at 491.
17. See Von Raab, 489 U.S. at 667, 671–72;

Carroll, 233 F.3d at 212; Guiney, 873 F.2d at
1558; Cheney, 884 F.2d at 612; Policemen’s
Benevolent Ass’n, 850 F.2d at 130.

18. See, e.g., Wilcher v. City of Wilmington,
139 F.3d 366 (3d Cir. 1998).

19. See, e.g., Saavedra v. City of Albuquer-
que, 917 F. Supp. 760, 762 (D.N.M. 1994),
aff’d, 73 F.3d 1525 (10th Cir. 1996).

20. See, e.g., American Fed’n of Gov’t
Employees, L-2110 v. Derwinski, 777 F. Supp.
1493, 1498, 1500 (N.D. Calif. 1991).

21. See, e.g., id.
22. See, e.g., Solid Waste Drivers’ Ass’n v.

City of Albuquerque, 1997 WL 280761 *3
(D.N.M. 1997).

23. See, e.g., Thomson v. Marsh, 884 F.2d
113, 115 (4th Cir. 1989).

24. On the difficulty of evaluating the safety-
sensitive nature of a bus dispatcher position in
the absence of a detailed job description, see

Most public employers will
have at least some employees
who drive commercial vehicles
and are covered by the FMCSA
regulations. Larger employers
and regional mass transit
authorities also will have 
employees covered by the
FTA’s mass transit rules. Such
employees may be made
subject to both the federal
rules requiring testing and the
individual employer’s drug-
testing policy, provided that
the policy is reasonable within
the meaning of the Fourth
Amendment.



16 p o p u l a r  g ov e r n m e n t

Gonzalez v. Metropolitan Transp. Auth., 174
F.3d 1016, 1022–23 (9th Cir. 1999).

25. See Kerns v. Chalfont–New Britain
Township Joint Sewage Auth., 2000 WL
433983 *2 (E.D. Pa. 2000), aff’d, 263 F.3d 61
(2001). See also Geffre v. Metropolitan
Council, 174 F. Supp. 2d 962, 967 (D. Minn.
2001); Bailey v. City of Baytown, 781 F. Supp.
1210 (S.D. Tex. 1991) (all holding that waste-
water and sewage treatment plant operators
are safety-sensitive positions).

26. Bannister v. Board of County Comm’rs
of Leavenworth County, Kans., 829 F. Supp.
1249, 1253 (D. Kansas 1993). 

27. See Boesche v. Raleigh-Durham Airport
Auth., 111 N.C. App., 149, 154, 432 S.E. 2d
137, 141 (1993).

28. Bannister, 829 F. Supp. at 1253,
quoting Watson v. Sexton, 755 F. Supp. 583,
589 (S.D.N.Y. 1991) (holding that sanitation
department enforcement agent, whose primary
job duties were inspection of commercial and
residential establishments for violations of
sanitation codes, did not hold safety-sensitive
position simply because she occasionally 
drove car to and from her rounds). See also
American Fed’n of Gov’t Employees, AFL-CIO
v. Sullivan, 787 F. Supp. 255, 257 (D.D.C.
1992), and American Fed’n of Gov’t Em-
ployees, AFL-CIO v. Sullivan, 744 F. Supp.
294, 301 (D.D.C. 1990) (holding that random
drug testing of employees classified as motor
vehicle operators who drove infrequently was
unconstitutional). 

29. See Bolden v. Southeastern Pa. Transp.
Auth., 953 F.2d 807, 823 (3d Cir. 1991).

30. See Aubrey v. School Bd. of Lafayette
Parish, 148 F.3d 559, 561, 564–65 (5th Cir.
1998).

31. The last example demonstrates the
difficulties that both public employers and 
the courts have in deciding whether public
school employees whose duties do not create
a risk of danger to other adults should be
deemed to be in safety-sensitive positions
merely because they work in the presence of
young children. A Tennessee court has held
that school teachers occupy safety-sensitive
positions, because even momentary inatten-
tion or a delay in dealing with a potentially
dangerous or emergency situation poses a
high risk of harm when children are involved.
See Knox County Educ. Ass’n v. Knox
County Bd. of Educ., 158 F.3d 361, 368–69
(6th Cir. 1998). In contrast, courts in New
York, Georgia, and the District of Columbia
have held that, although drug use can impair
a teacher’s ability to supervise children, that
fact alone does not turn the position of
teacher into a safety-sensitive one. See
Patchogue-Medford Congress of Teachers v.
Board of Educ. of Patchogue-Medford Union
Free Sch. Dist., 505 N.Y.S. 2d 888, 891 (1986);
Georgia Ass’n of Educators v. Harris, 749 

F. Supp. 1110, 1114 (N.D. Ga. 1990); 
Bangert v. Hodel, 705 F. Supp. 643, 649
(D.D.C. 1989). 

32. See Burka v. New York City Transit
Auth., 751 F. Supp. 441, 443–44 (S.D.N.Y.
1990).

33. International Bhd. of Elec. Workers,
Local 1245 v. Skinner, 913 F.2d 1454, 1464
(9th Cir. 1990); American Fed’n of Gov’t
Employees, L-2110 v. Derwinski, 777 F. Supp.
1493, 1501 (N.D. Calif. 1991).

34. Best v. Department of Health and
Human Services, 149 N.C. App. 882,
893–95, aff’d, 356 N.C. 430 (2002); Nocera
v. New York City Fire Com’r, 921 F. Supp.
192, 199 (S.D.N.Y. 1996). 

35. See, e.g., Best, 149 N.C. App. at
893–94; Knox County Educ. Ass’n, 158 F.3d
at 384–85; American Fed’n of Gov’t
Employees v. Martin, 969 F.2d 788 (9th Cir.
1992); Derwinski, 777 F. Supp. at 1501. 

36. See, e.g., National Treasury Employees
Union v. Yeutter, 918 F.2d 968 (D.D.C.
1990); Derwinski, 777 F. Supp. at 1501. 

37. See, e.g., Martin, 969 F.2d at 793. 
38. Best, 149 N.C. App. at 884–88, 895–99.
39. See Carroll v. City of Westminster, 233

F.3d 208, 211–12 (4th Cir. 2000).
40. Armington v. School Dist. of

Philadelphia, 767 F. Supp. 661, 667 (E.D. Pa.
1991), aff’d, 941 F.2d 1200 (3d Cir. 1991). 

41. See Saavedra v. City of Albuquerque,
917 F. Supp. 760, 763 (D.N.M. 1994), aff’d,
73 F.3d 1525 (10th Cir. 1996); Yeutter, 918
F.2d at 974. See also Martin, 969 F.2d at
790–92. 

42. See Skinner v. Railway Labor
Executives’ Ass’n, 489 U.S. 602, 630 (1989).

43. See Burka v. New York City Transit
Auth., 739 F. Supp. 814, 829 (S.D.N.Y. 1990). 

44. See Skinner, 489 U.S. at 633. See also
International Bhd. of Teamsters, Chauffeurs,
Western Conference of Teamsters v. Depart-
ment of Transp., 932 F.2d 1292, 1308 
(9th Cir. 1991).

45. See United Teachers of New Orleans v.
Orleans Parish Sch. Bd. through Holmes, 142
F.3d 853, 856–57 (5th Cir. 1988); Stanziale v.
County of Monmouth, 884 F. Supp. 140,
146–47 (D.N.J. 1995) (holding that mistake
by sanitary inspector does not immediately
jeopardize public health and safety).

46. See United Teachers of New Orleans,
142 F.3d at 856–57.

47. See Plane v. U.S., 750 F. Supp. 1358
(W.D. Michigan 1990); American Fed’n of
Gov’t Employees, AFL-CIO v. Sullivan, 744 
F. Supp. 294 (D.D.C. 1990). See also
American Fed’n of Gov’t Employees, L-2110
v. Derwinski, 777 F. Supp. 1493, 1502 (N.D.
Calif. 1991), citing International Bhd. of
Teamsters, 932 F.2d at 1292.

48. See Derwinski, 777 F. Supp. at 1502. 
49. See American Fed’n of Gov’t Employees,

AFL-CIO v. Roberts, 9 F.3d 1464, 1466 (9th
Cir. 1993).

50. See Derwinski, 777 F. Supp. at 1502.
51. Harmon v. Thornburgh, 878 F.2d 484,

489 (1989) (comparing choice to apply for
job requiring security clearance to choice to
travel by air rather than by land and thus to
subject oneself to FAA security inspections);
Willner v. Thornburgh, 928 F.2d 1185, 1190
(D.C. Cir. 1991). Note that in Von Raab, one
of the factors that lessened the privacy interest
of the plaintiff-employees was that they were
required to submit to a drug test only if they
chose to apply for a promotion to a position
involving drug interdiction.

52. Willner, 928 F.2d at 1190–91; National
Treasury Employees Union v. Hallett, 756 
F. Supp. 947, 948 (E.D. La. 1991).

53. Willner, 928 F.2d at 1189.
54. See, e.g., National Treasury Employees

Union v. Von Raab, 489 U.S. 656 (1989);
Harmon, 878 F.2d 454; Hallett, 756 F. Supp.
947.

55. Willner, 928 F.2d 1185.
56. See Georgia Ass’n of Educators v.

Harris, 749 F. Supp. 1110, 1114 (N.D. Ga.
1990).

57. See Baron v. City of Hollywood, 93 
F. Supp.2d 1337, 1341–42 (S.D. Fl. 2000).

58. See Von Raab, 489 U.S. at 1394;
Chandler v. Miller, 520 U.S. 305, 321 (1977)
(emphasis added). 

59. See 42 U.S.C. § 12112(a).
60. See 42 U.S.C. § 12114(a); 29 C.F.R. 

§ 1630.3(a).
61. See 42 U.S.C. 12112(d)(2); 29 C.F.R. 

§§  1630.13(a), 1630.14(a), (b).
62. See 42 U.S.C. § 12112(b); 29 C.F.R. 

§ 1630.10.
63. Employers should consult with their

attorneys before making any decision to
withdraw an employment offer on the basis of
the results of an alcohol screen. Even though
the applicant has the burden of proving that
the real reason for the failure to hire was the
employer’s perception that the applicant was
an alcoholic, many juries would have little
trouble making that inference.

64. See EEOC Enforcement Guidance:
Disability-Related Inquiries and Medical
Examinations of Employees under the
Americans with Disabilities Act, No. 915.002
(July 27, 2000), available online at www/
eeoc.gov/docs/guidance-inquiries.html.

65. 29 C.F.R. § 1630.15(e) provides that “it
may be a defense to a charge of discrimination
. . . that a challenged action is required or neces-
sitated by another Federal law or regulation.”

66. The author has been unable to find a
single case directly addressing this issue.

67. See 49 U.S.C. § 5331; 49 C.F.R. pt. 40.
68. See 49 C.F.R. pt. 382.
69. See 49 C.F.R. §§ 382.103, 382.107.
70. See 49 C.F.R. pt. 655.


