Chapter 6
Who Must Report

General Rule

North Carolina’s reporting law applies to every person and every institu-
tion in the state. It requires “[a]ny person or institution who has cause to
suspect that any juvenile is abused, neglected, or dependent, as defined by
G.S. 7B-101, or has died as the result of maltreatment” to make a report to
the county department of social services.! The reporting requirement applies
to doctors, social workers, therapists, teachers, law enforcement officers, and
others whose professions sometimes involve them directly with problems of
abuse, neglect, or dependency. It applies equally, though, to housing inspec-
tors, store clerks, coworkers, friends, relatives, bystanders, and everyone else.

When the person considering making a report has a personal or profes-
sional relationship with the child or the child’s family, that person may want
to discuss the perceived problem with the family. That relationship, how-
ever, should not be considered grounds for delaying a report. Of course, the
reporting law does not permit anyone—professional, friend, or relative—to
make an agreement not to report in exchange for an assurance that the
person who may be responsible for a child’s being abused, neglected, or
dependent will seek help or take other actions.
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Confidential and Privileged Communications

With one very small exception for attorneys, which is discussed below,
North Carolina law provides that “[n]o privilege shall be grounds for any
person or institution failing to report that a juvenile may have been abused,
neglected, or dependent, even if the knowledge or suspicion is acquired in
an official professional capacity.”? One of the main reasons reporting laws
were first enacted, after all, was to allow, encourage, or require physicians
to make reports despite the physician—patient privilege and the principle of
medical confidentiality.?

Attorneys
The Juvenile Code (the Code) contains only one exception to the otherwise
universal duty to report. An attorney is not required to make a report if the
knowledge or suspicion that otherwise would require a report comes from
a client the attorney is representing in an abuse, neglect, or dependency
case.* In any other situation, the law requires attorneys to report the same as
everyone else. If an attorney learns from a parent about that parent’s abuse
or neglect of a child, or about the parent’s inability to care adequately for
the child, while representing the parent in a child support action, a divorce,
or any other matter that does not involve the abuse, neglect, or dependency
itself, no statutory exception excludes the attorney from the duty to report.
This legal duty may conflict with a lawyer’s ethical obligation to maintain
the confidentiality of client information.® The North Carolina State Bar,
which adopts and interprets Rules of Professional Conduct for the legal pro-
fession, concluded that for purposes of complying with those rules, lawyers
have broad discretion in deciding how to resolve the conflict. In a 1995 eth-
ics opinion interpreting its rules in relation to the child abuse and neglect
reporting law, the State Bar concluded that a lawyer ethically could report
suspected abuse or neglect to social services, in compliance with the report-
ing law, even if the report might result in substantial harm to the client’s
interests.® The opinion also stated, however, that a lawyer ethically could
decide not to make a report if the report would “substantially undermine the
purpose of the representation or substantially damage” the client’s interests.
A lawyer deciding not to make a report in that circumstance would be in
violation of the reporting law but not of the Rules of Professional Conduct.
An attorney weighing compliance with the reporting law and preser-
vation of the confidentiality of client information should consider, among
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other things, whether making a report would deprive his or her client of a
constitutional right—such as the right to effective assistance of counsel in
a criminal case.” When the two are inconsistent, a client’s federal consti-
tutional right would supersede an attorney’s duty under state law to report
child abuse, neglect, or dependency.?

Judges

Like everyone else in North Carolina, any judge who has cause to suspect
that a child is abused, neglected, or dependent must make a report to the
county department of social services. A report would be required, for exam-
ple, if credible evidence in a child custody case gave the judge cause to sus-
pect that one or both of the parties had disciplined their child in a cruel and
harmful way. Domestic violence cases may generate occasions for reporting.
They also present a challenge for judges and others who must decide whether
information about a child’s home situation (1) creates cause to suspect that
the child is abused, neglected, or dependent or (2) indicates less than ideal
circumstances but does not rise to a level of concern that warrants an assess-
ment by the department of social services. That determination must be made
with reference to the safety and well-being of the child, not just the conduct
of the parents.

Occasionally a judge hearing a custody dispute between parents will con-
clude that neither parent is fit to have custody of the child. Although the
court in that situation probably has authority to place the child directly in
the custody of the department of social services,” a report to the department
of social services pursuant to the Juvenile Code is more appropriate, given
the extensive statutory scheme the Code provides for responding to chil-
dren who are abused, neglected, or dependent. If the court makes a report
to social services and the department determines that the child is abused,
neglected, or dependent, it can file a juvenile petition and, if necessary, take
immediate custody of the child before filing a petition and obtaining a cus-
tody order in the juvenile proceeding.® If the court places the child directly
in the department’s custody in the civil action, the child is not entitled to a
guardian ad litem as in a juvenile case (pursuant to G.S. 7B-601); the parent
is not entitled to appointed counsel if indigent; and federal funds probably
will not cover the cost of the child’s foster care placement. In addition, if
social services is given custody in a civil action and its assessment does not
substantiate abuse, neglect, or dependency, the department is left in the



60 | Part3. Responsibilities and Rights of Reporters

awkward position of having custody of a child and being party to a civil
custody action with no statutory guidance as to how it should proceed.

The court in a civil custody action does not have jurisdiction to adjudi-
cate a child to be abused, neglected, or dependent—that jurisdiction exists
exclusively in a juvenile court proceeding.!’ Neither does the court have
jurisdiction to initiate a juvenile proceeding on its own motion or to order
social services to assume “nonsecure custody” of a child under the Juvenile
Code when the department has not filed a petition alleging that the child
is abused, neglected, or dependent.’? There is no statutory authority for a
judge to order a social services department to conduct an assessment or
investigation to determine whether a child is abused, neglected, or depen-
dent. Instead, the court should make a report of suspected abuse, neglect,
or dependency to the department, which would then follow its statutory
obligations and procedures for responding to reports.'

A judge may learn of (or develop cause to suspect) abuse, neglect, or
dependency during a court proceeding that is required to be strictly con-
fidential. The United States Supreme Court has held that a state may not
constitutionally require parental consent for a minor to obtain an abor-
tion unless the state also provides a confidential judicial procedure through
which the minor can seek a waiver of the parental consent requirement.!*
North Carolina’s waiver (also called judicial bypass) statute requires that
the court proceeding, records relating to it, and the pregnant minor’s iden-
tity be kept strictly confidential.'® The statute also provides, however, that a
judge who finds that the minor has been a victim of incest must notify the
director of the department of social services “for further action” pursuant
to the Juvenile Code provisions relating to abuse and neglect.'® Contacting
a juvenile’s parents is part of every assessment a social services department
conducts in response to a report.

North Carolina courts have not examined the degree to which a report
of incest might interfere with the minor’s right to confidentiality or whether
the much broader reporting requirement in the Juvenile Code ever applies
with respect to information a judge obtains in a judicial bypass proceeding."”
The Fourth Circuit Court of Appeals, however, characterized as “unconscio-
nable” the proposition that judges cannot be required to report abuse they
learn about in judicial bypass proceedings. The court said:

Appellants would have a judge, who is sworn to uphold the law,
withhold vital information regarding rape or incest which would allow
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state authorities to end the abuse, protect the victim, and punish the
abuser. Not only would Appellants’ position prevent the judge from
helping the victim seeking the abortion, but it would prevent the judge
from helping other juveniles in the same household under the same
threat of incest. This Court does not believe that the Constitution
requires judges to be placed in such an untenable position.!®

The opinion suggests that the court would apply the same reasoning not
only to the specific duty to report incest under the abortion consent waiver
statute, but also to the duty under the Juvenile Code to report abuse, neglect,
and dependency. The Fourth Circuit quoted with approval from a concur-
ring opinion by Justice Kennedy in a U.S. Supreme Court case:

‘No one can contend that a minor who is pregnant is somehow
less deserving of the State’s protection. It is reasonable to provide that
any minor who contends that she cannot notify her parent or parents
because she is the victim of neglect or abuse must allow the State
to use its power to investigate her declaration and protect her from
harm.*

Religious Officials

Some states’ reporting laws explicitly include clergy among the people who
are mandated to report child abuse or neglect. In other states clergy are
specifically exempted from the duty to report, at least to the extent that the
information they have derives from “pastoral communications.”** North
Carolina’s statute does not address religious officials and the duty to report.
Therefore, they apparently are included in the mandate that “any person”
with cause to suspect child abuse, neglect, or dependency must make a
report to the department of social services.?" A religious official, like every-
one else, has a duty to report regardless of that official’s relationship to the
child. Whether mistreatment of a child by a religious official is abuse or
neglect that must be reported to the social services department depends on
whether that religious official is the child’s parent, guardian, custodian, or
caretaker. (The definition of “caretaker” is discussed in Chapter 4.)

North Carolina law relating to the competence of witnesses to testify
in court has long recognized a clergy—communicant privilege.?> Unlike
most other statutory privileges, the clergy—communicant privilege statute
includes neither an exception for child abuse and neglect cases nor authority
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for the court to compel disclosure upon finding that disclosure is necessary
to a proper administration of justice.” Before July 1, 1999, the Juvenile Code
explicitly overrode certain specified privileges, including husband—wife and
doctor—patient but not the clergy—communicant privilege. Since that time,
however, the Code has provided unequivocally that no privilege, except a
narrow attorney—client privilege, is grounds for failing to report suspected
abuse, neglect, or dependency or for excluding evidence in a case involving
the abuse, neglect, or dependency of a child.*

Confidential communications between a person and his or her rabbi,
minister, priest, or other religious confidant might be viewed as part of
that individual’s exercise of his or her protected religious freedom. One
can imagine a constitutional challenge to the application of the reporting
requirement to clergy on that basis. On the other hand, a state’s exempting
the clergy privilege while abrogating the privileges involved when a person
seeks similar counsel from a non-religious professional could form the basis
for a different kind of challenge.”

Researchers

Like many clinicians and practitioners, researchers may find their profes-
sional objectives and ethics in conflict with a duty to report suspected child
abuse, neglect, or dependency. Especially when the research itself concerns
child abuse and neglect, obtaining informed consent from research partici-
pants may be hindered by disclosure of the researcher’s legal duty to report
suspected abuse or neglect.” On the other hand, without the disclosure, the
participant’s consent is not fully informed if he or she has been told that the
information provided will be kept confidential. Even when the research is
totally unrelated to abuse or neglect, information a researcher obtains may
give that person cause to suspect that a child is abused or neglected.

State law provides no exception or exemption for researchers. Some
researchers, however, may obtain a limited exemption under the following
federal law authorizing the federal Secretary of Health and Human Services
to issue Certificates of Confidentiality:

The Secretary may authorize persons engaged in biomedical, behav-
ioral, clinical, or other research (including research on mental health,
including research on the use and effect of alcohol and other psychoac-
tive drugs) to protect the privacy of individuals who are the subject of
such research by withholding from all persons not connected with the
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conduct of such research the names or other identifying characteris-
tics of such individuals. Persons so authorized to protect the privacy
of such individuals may not be compelled in any Federal, State, or
local civil, criminal, administrative, legislative, or other proceedings
to identify such individuals.”

The certificates are designed to protect researchers from being compelled to
disclose information that would identify research participants, in order to
promote participation in studies by assuring confidentiality. The Secretary
of Health and Human Services has delegated authority to issue certificates
to the National Institutes of Health (NIH), and applications for certificates
go through NTH regardless of whether the research involves NIH funding.?®
A researcher may voluntarily disclose information that is protected by a
certificate, including information relating to child abuse, if the informed
consent form provides for such disclosures.”

Summary

Except for a very limited statutory exception for attorneys, possible consti-
tutional exceptions, and Certificates of Confidentiality for researchers, the
reporting law makes no accommodation for professionals who—because of
tradition, ethics, or legal obligation—consider confidentiality an essential
element of their relationships with clients or patients.

The reporting requirement can raise troublesome questions and issues
for these professionals:

* When and how should school guidance counselors, physicians, psy-
chologists, and others inform people who come to them for assistance
that the law requires confidentiality to be broken if necessary to report
suspected child abuse, neglect, or dependency?

« Ifstudents, patients, or clients are informed or reminded that suspected
abuse, neglect, or dependency must be reported, will those who need
help be discouraged from seeking it?

The tension between the reporting law and the need to encourage trust and
disclosure in order to provide effective services is long-standing and ongoing.
Affected professionals—both individually and collectively—struggle to
resolve that tension and, no doubt, will continue to do so.
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Periodically proposals are made to change the law to carve out more
exceptions. Unless the law is changed, though, it requires reporting even by
those who fear that a report may do more harm than good.
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