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Special Topic Seminar

April 1, 2004

Cheryl Howell and Judge Beth Keever

Civil Case Discussion Questions

Suggested Answers

1.
Jenny Davis is a 16 year-old girl. Jenny filed a 50B complaint against David Brown, a 17-year-old boy. Jenny tells you that she and David “dated” four or five times over the space of three months. 3 weeks earlier, she and David went out for the last time. Jenny alleges that on that occasion, David became angry. He grabbed her arm and pushed her to the ground. She tells you that she had bruises and scratches as a result. Jenny’s mother is with her, adamant that Jenny get a “restraining order” to keep David away from her. Jenny tells you that she has not seen David since that occasion.


a.
Has Jenny alleged an act of domestic violence? Why or why not?

Note: Don’t forget plaintiffs and defendants 17 years old and younger need Rule 17 guardians to go forward with case, unless they are emancipated. See G.S 1A-1, Rule 17.

In order for David’s actions to be domestic violence, Jenny and David must have a “personal relationship” as that term is defined by 50B-1(b). The relationship here probably fits 50B-1(b)(6) but only if you believe their relationship fits the statutory definition of “dating relationship.” That term is defined to mean a relationship where “the parties are romantically involved over time and on a continuous basis during the course of the relationship.” There is no case law yet interpreting the definition of dating relationship.

If you find the relationship, then the question is whether David’s alleged conduct fits within the “acts” section of the definition of domestic violence. The most probable act in this case is 50B-(a)(1) “attempting to cause bodily injury, or intentionally causing bodily injury”. There is no case law in the 50B context that defines “bodily injury”. Bruises and scratches are probably sufficient.


b.
If so, would you grant Jenny’s request for an ex parte order? Why or why not?

Standard for ex parte: G.S. 50B-2(c) “if it clearly appears from the specific facts shown that there is a danger of acts of domestic violence against the aggrieved party or minor child, the court may enter such orders as it deems necessary to protect the party or minor child from such acts…”. There is no case law interpreting standard for ex parte orders. Issue is whether you feel there is a danger of violence against Jenny sufficient to enter an order before hearing from David. 

G.S 50B-2(b): When no ex parte is entered, a hearing on plaintiff’s request for emergency relief must be held 5 days after notice of hearing to the other party or five days from service of process, whichever occurs first, provided that no hearing is required if service is not complete.

If you feel the facts do not support a need for ex parte relief, a hearing should be scheduled on Jenny’s request for relief. 


c.
Assume after a hearing with David present you find David did commit an act of domestic violence, would you enter a DVPO? Why or why not? If so, what relief would you order?

Standard: According to Brandon v. Brandon, 132 N.C. App. 647 (1999), a DVPO can be entered when plaintiff proves an act of domestic violence and the court finds that a DVPO is “necessary to bring about a cessation of acts of domestic violence.” See also Bryant v. Williams, 588 S.E.2d 506 (N.C. App., Dec. 2, 2003)(50B orders are “authorized only to bring about a cessation of acts of domestic violence”).

G.S 50B-3(a) lists relief that can be granted. Standard for relief also seems to be that which is necessary to bring about a cessation of violence, but that point has not been addressed by case law. See Story v. Story, 57 N.C. App. 509 (1982)(in dicta court states that standard is “as necessary to protect” party or minor child from domestic violence).

2.
Sally Jones filed a 50B action and requests ex parte relief. She alleges that her husband John Jones hit her several times in the face during an argument in their home several days earlier. You can see bruising on her cheek and a black eye. Sally is not employed outside of the home. She stays at home with the couple’s two children ages three and five. She tells you that the assault occurred while the children were sleeping in another part of the house, and that John has never hurt either child. She requests that you order John to stay away from her, award temporary custody to her, order John to leave the marital residence and order John to pay her support for herself and the children.


a.
Assume Sally tells you that she and John have lived in South Carolina for the last seven years. She fled their home with the children after the incident to live with her parents who reside in your district. Do you have jurisdiction to enter an order against John?

Issue is whether a court needs personal jurisdiction over a defendant to issue a protective order. Personal jurisdiction includes actual service of process, long-arm jurisdiction and sufficient “minimum contacts” by the defendant with NC to satisfy due process. The NC courts have not addressed the issue. Other state courts have held that all elements of personal jurisdiction are required in domestic violence cases, see In re T.L. v. W.L., 820 A.2d 506 (Delaware 2003); and In re Hughs v. Cole, 572 N.W.2d 747 (Minnesota, 1997), but one state has held that as long as a defendant is served with process, long-arm and due process requirements do not apply because the orders involve only “status” or in rem jurisdiction, finding protective order cases more analogous to divorce and custody than to property distribution or child support. Bartsch v. Bartsch, 636 N.W.2d 3 (Iowa Supreme Court, 2001).

Assuming NC appellate courts would not treat a 50B as an “in rem” proceeding, there is no provision in G.S 1-75.4 (the long-arm statute) that would cover this situation, and there is no indication that John has “minimum contacts” with NC sufficient to satisfy due process requirements.

Would you dismiss the complaint at the ex parte stage? Probably not. Personal jurisdiction cannot be determined at the ex parte stage. First, defendant has not been served, so there cannot be a finding of personal jurisdiction under any circumstances. Also, problems relating to long-arm jurisdiction and minimum contacts are waived if defendant participates in the hearing after being served and receiving notice. See Rule 12(h). Also, if defendant happens to be served in NC, all jurisdictional requirements are satisfied. See G.S 1-75.4(1)(a) and Lockert v. Breedlove, 321 NC 66 (1987). 

However, if defendant comes to the hearing on the 50B and objects to jurisdiction, the case should be dismissed under these facts. If plaintiff comes to court for the hearing following service of process but defendant does not appear, the judge will need to decide whether to dismiss on his/her own motion for lack of jurisdiction, or to proceed with the case and enter an order. Keep in mind that an order entered without personal jurisdiction is not subject to full faith and credit and can be attacked by defendant at any time.


b.
What if Sally tells you that since she came to North Carolina, John has called her from South Carolina daily on the telephone? On at least three occasions he has told her that if she did not come home he was going to “come get her and bring her home.” He also said he would “take care of” any of her family members who tried to stop him. She tells you that she is very afraid of what he might do to her, the children and her family members. Would this conduct be sufficient to allow you to exercise jurisdiction over John? 

Assuming that personal jurisdiction is required, Sally needs to show 1) a long-arm statute in G.S 1-75.4 that applies to this case, and 2) that John’s conduct is sufficient to establish his “minimum contacts” with NC. Again, probably would not want to make this determination at the ex parte stage. See discussion above.

On Sally’s original complaint, there is no basis for jurisdiction because the complaint does not contain a claim based upon an act that would bring it within the long-arm statutes. But, if Sally’s complaint also alleges that the telephone calls amount to an act of domestic violence, there may be a long-arm statute that will apply. The substance of the phone calls probably does meet definition of domestic violence if you think Sally actually fears imminent bodily injury. See 50B-1(2)(placing party or member of party’s family in fear of imminent bodily injury).

Assuming phone calls are included in complaint and you think they meet definition of domestic violence, G.S. 1-75.4(3) may apply to give long-arm jurisdiction. It reads: “Local Act or omission: .any action claiming injury to person or property … within or without of this state arising out of an act or omission within this State by defendant.” Issue would be whether you are satisfied that John’s phone calls amounted to an action within this state even though he made them from South Carolina. See Saxon v. Smith, 125 N.C. App. 163 (1997)(defendant committed an act within this state by causing newspaper to be published in NC that plaintiff alleged amounted to defamation even though defendant caused the publication without ever coming to NC). 

If you can find a long-arm statute, you still must find the minimum contacts necessary to comply with due process. Standard: “Defendant must have acted to purposefully avail himself of the privileges of conducting activities within this state, thus invoking the benefits and protections of state laws.” “Trial court must ascertain what is fair and reasonable under the circumstances.” Bates v. Jarrett, 135 N.C. App. 594 (1999). 

The phone calls likely will support a finding of minimum contacts. See Cooper v. Shealy, 140 N.C. App. 729 (2000)(girlfriend’s phone calls and email messages to husband of plaintiff were sufficient to establish girlfriend’s minimum contacts with NC for alienation of affection claim even though there was no evidence of the frequency of the calls); Saxon v. Smith, 125 N.C. App. 163 (1997)(defendant’s activity of causing newspaper to be published was sufficient to establish minimum contacts because the action was the direct cause of the injury alleged, injury was suffered in this state, convenience of parties better served in NC, and NC has strong interest in protecting citizens from local injury caused by foreign citizens). See also A.R. v. M.R., 351 N.J.Super 512, 799 A.2d 27 (2002)(threatening phone calls to plaintiff from out-of-state defendant were sufficient to satisfy due process interests); Beckers v. Seck, 14 S.W.3d 139 (Mo.Ct. App.2000)(same).


c.
Assuming you have jurisdiction over John, do you have jurisdiction to enter the temporary custody order that Sally requests?

Even though NC is not home state, you can exercise temporary emergency jurisdiction pursuant to 50A-204 if you find that your custody order is “necessary in an emergency to protect the child because the child, or a sibling or a parent of the child, is subjected to or threatened with mistreatment or abuse.” If there is no previous custody order and there is no action pending in South Carolina, your custody order is valid until it expires or until and action is instituted in South Carolina. If there is a previous custody order that was issued by the South Carolina court or if there is an action pending in that state, you must specify a date by which you think the parties should be able to obtain a South Carolina order to address the present situation. Your order then will expire on that date or when South Carolina enters a new order.


d.
Assume that Sally, John and the children live in your district and have for a number of years. Would you grant the relief requested by Sally in the original Question 2 at the ex parte stage? Why or Why not?

Standard for ex parte: G.S. 50B-2(c) “if it clearly appears from the specific facts shown that there is a danger of acts of domestic violence against the aggrieved party or minor child, the court may enter such orders as it deems necessary to protect the party or minor child from such acts…”.  There is no case law interpreting standard for ex parte orders. Issue is whether you feel there is a danger of violence against Sally sufficient to enter an order before hearing from John. 

If you grant ex parte, G.S 50B-3(a) lists relief that can be included in the order. Standard for relief also seems to be that which is necessary to bring about a cessation of violence, but that point has not been addressed by case law. See Story v. Story, 57 N.C. App. 509 (1982)(in dicta court states that standard is “as necessary to protect” party or minor child from domestic violence). However, G.S. 50B-2(c) provides that a temporary order for custody cannot be entered ex parte unless “the court finds that the child is exposed to a substantial risk of bodily injury or sexual abuse.” There is probably insufficient evidence from Sally in this case to make that finding. However, there is no similar limitation on the other relief requested by Sally.


e.
Would it make any difference to you if Sally said John told her he would “take the children and go where she would never find them” if Sally tried to leave the marriage?

This statement alone probably is not sufficient for you to conclude the children are “exposed to a substantial risk of bodily injury or sexual abuse” as required by G.S 50B-2(c). Be careful not to confuse this situation with G.S 50-13.5(d)(3)(can change child’s living arrangements ex parte in a Chapter 50 custody case only upon finding of a risk of substantial injury or sexual abuse or substantial risk that child may be removed from the state).


f.
Assume you believe her version of the facts after the 10-day hearing, would you grant the relief she requests as part of the “final” order? Why or why not?

Standard: According to Brandon v. Brandon, 132 N.C. App. 647 (1999), a DVPO can be entered when plaintiff proves an act of domestic violence and the court finds that a DVPO is “necessary to bring about a cessation of acts of domestic violence.” See also Bryant v. Williams, 588 S.E.2d 506 (N.C. App., Dec. 2, 2003)(50B orders are “authorized only to bring about a cessation of acts of domestic violence”).

G.S 50B-3(a) lists relief that can be granted. Standard for relief also seems to be that which is necessary to bring about a cessation of violence, but that point has not been addressed by case law. See Story v. Story, 57 N.C. App. 509 (1982)(in dicta court states that standard is “as necessary to protect” party or minor child from domestic violence). The additional requirement of substantial risk of bodily harm to or sexual abuse of the child for ex parte custody does not apply once defendant has been served with process and notice of hearing. 


g.
For those of you who would grant custody, would you also grant visitation to John? If so, how would you structure the visitation in the domestic violence order?

G.S 50B-3(a)(4) specifies that court can “establish temporary visitation rights”. See discussion in (h) below about consideration of domestic violence when setting a visitation schedule.


h.
How would your order change, if at all, if evidence showed that both Sally and John were intoxicated at the time of the incident, and both admit to drinking alcohol on a daily basis? 

The NC courts have not addressed how the best interest of the child standard applies in domestic violence cases. However, absent statutory guidance, it is appropriate to assume you apply best interest as you would in a case brought pursuant to Chapter 50. G.S 50-13.2(b) specifies that if domestic violence has occurred “the court shall enter such orders as best protect the children and the party who were the victims of domestic violence. Such orders may include a designation of time and place for the exchange of children away from the abused party, the participation of a third party, or supervised visitation.”

3.
Would the facts set out in original Question 2 require you to order John to surrender all firearms and weapon permits pursuant to G.S. 50B-3.1?

G.S 50B-3.1(a)(4) requires an order of surrender if you find “serious injuries inflicted upon the aggrieved party or minor child by the defendant.” No case law guidance on what amounts to “serious injury” in context of domestic violence. Does bruising of the face and a black eye amount to serious injury? 

May be able to use criminal statutes as guidance. See G.S. 14-33 – Assault Inflicting Serious Injury. Case law interpreting that statute defines serious injury as physical injury that causes great pain and suffering or serious mental injury. State v. Everhardt, 326 NC 777 (1999). One case found serious injury from a badly bruised shoulder, inability to move arm properly for three days, pain and suffering. State v. Ramseur, 338 NC 502 (1994). Another found serious injury from shards of glass in victim’s arm and shoulder from drive-by shooting, coupled with emotional distress at time of occurrence. State v. Alexander, 337 NC 182 (1994). Compare to the felony of Assault Inflicting Serious Bodily Injury in G.S 14-32.4 that contains statutory definition of serious bodily injury.

4.
Assume you granted Sally’s request and entered a protective order to last one year. The order includes custody to Sally, visitation to John, and support. Two weeks before the order is set to expire, Sally files a motion seeking to extend the order for an additional year.


a.
John does not appear at the hearing on the renewal motion but he did get notice. Sally tells you that everything has “worked fine” under the order and asks that you renew it. Do you renew it? Why or why not? If so, for how long?

G.S 50B-3(b) allows renewal of orders upon motion filed before expiration of the current order. Orders can be renewed for a time not to exceed one year. “The court may renew an order for good cause.” The statute specifies that no new act of domestic violence is required. See also unpublished opinion of COA in Basden v. Basden, 154 N.C. App. 520 (2002)(need findings of fact and conclusions of law to support renewal of order).


b.
Assume John appears and objects to the renewal of the order. He argues that no new violence has occurred so the order is no longer necessary. Do you renew? Why or why not?

Same as above. Depends upon whether you feel Sally has met her burden of showing “good cause” for renewal.

5.
Plaintiff Mary Smith is married to defendant Jack Smith but they recently separated. Jack moved out of the marital home, leaving Mary with the couple’s three children ages 6, 8 and 9. There is no custody order. Mary’s complaint requests an ex parte DVPO. She tells you that yesterday Jack picked the children up from school early, before the end of the school day and without telling her. When Mary called Jack to ask about the children, he relied: “I’ll keep them as long as I want. If you try to do anything about it, I promise you will be very sorry.” Mary tells you that Jack has been extremely depressed. She also tells you that she fears for her own safety and for that of the children. She asks that you order John to stay away from her and her residence and that you give her temporary custody of the children.


a.
Has Mary alleged an act of domestic violence?

Conduct would need to fit G.S 50B-1(a)(2): placed aggrieved party in fear of imminent serious bodily injury. Fear is subjective fear, not an objectively reasonable fear. See Brandon v. Brandon, 132 N.C. App. 647 (1999)(defendant’s statement “I’ll get you” to plaintiff was threat of imminent harm even though defendant stated it to plaintiff in the presence of law enforcement). 

Answer depends upon whether you believe Mary fears imminent harm. Fear is subjective but you must believe that she actually fears serious bodily injury.

Definition also would support finding of domestic violence if there was evidence that defendant’s conduct caused any one of the minor children to fear imminent serious bodily injury. 


b.
Assuming she has alleged an act of domestic violence, would you grant her request for a DVPO? If so, what relief would you order?

Standard for DVPO and for ex parte are discussed in answers above. Choices for relief are set out in G.S 50B-3. Remember additional requirement for ex parte custody (children exposed to risk of substantial bodily injury or sexual abuse).


c.
Assume you decide to grant Mary custody, would you also grant visitation to Jack? If so, how would you structure the visitation order?

See answer to question 2(g) and (h) above.

6.
At a hearing for an ex parte domestic violence order, plaintiff wife plays a tape recording of a telephone conversation where defendant husband told her that he will “gut her like she has seen him do a deer.” The defendant hunts with a bow and arrow and has an extensive knife collection but no guns. 


a.
Do you issue the ex parte order? If so, do you also order surrender of all firearms pursuant to G.S. 50B-3.1?

Husband’s statement amounts to an act of domestic violence if wife convinces you that the statement “placed her in fear of imminent bodily injury”. See Smith v. Smith, 145 N.C. App. 434 (2001)(no domestic violence under G.S 50B-1(a)(2) if no actual fear proven).

Standard for ex parte: G.S. 50B-2(c) “if it clearly appears from the specific facts shown that there is a danger of acts of domestic violence against the aggrieved party or minor child, the court may enter such orders as it deems necessary to protect the party or minor child from such acts…”.  

If you enter the ex parte, surrender of firearms is required by G.S 50B-3.1(a)(2) – “Threats to seriously injure or kill the aggrieved party or minor child by defendant.”


b.
Can you also order defendant to surrender his bow and arrow and knives? If so, would you? 

You cannot order surrender pursuant to G.S 50B-3.1 (the gun surrender statute) but you can order defendant to get rid of them pursuant to G.S 50B-3(a)(13)(court may order “any additional prohibitions or requirements the court deems necessary to protect the party or minor child”).

7.
A 50B order required defendant to surrender all firearms and permits. Plaintiff files a motion asking that defendant be held in contempt. She alleges that defendant simply gave all of his weapons to his father who lives one block from defendant. Plaintiff claims defendant still has very easy access to the weapons. Assuming the allegations are true, is defendant in contempt? If so, what order would you enter?

Pursuant to G.S 50B-3.1(a), a defendant is ordered to surrender all firearms and permits that are “in the care, custody, possession, ownership, or control of the defendant.” Issue is whether defendant failed to do this. To find contempt, you must find he retains “care, custody, possession, ownership or control” of the weapons.

May be able to analogize case law defining possession or constructive possession for G.S 90-95(a)(3) and (d) - Possession of a Controlled Substance. Case law regarding that crime provides that possession can be actual or constructive. Constructive possession is “power and intent to control disposition of the controlled substance”. See State v. Allen, 279 NC 406 (1971). Determination depends upon the totality of the circumstances. See State v. James, 81 NC App 91 (1986).

Possession of Firearm by Felon – G.S. 14-415.1 also is analogous but there are no NC cases on the issue of possession under that statute.

