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Eminent Domain: 
 The Kelo Case and its Implications for North Carolina

I.
Backdrop Concerning Eminent Domain
A.
Eminent domain power lies dormant in the state until the legislature confers the power and sets forth the occasions and conditions for its exercise.  State v. Core Banks Club Properties, Inc., 275 N.C. 328, 167 S.E.2d 385 (1969).  Right must be conferred by statute, either expressly or by necessary implication; a statute merely setting forth a procedure for its accomplishment will not suffice to grant the power. Id.
B.
Exercise of eminent domain limited in U.S. Constitution

Fifth Amendment provides in part “nor shall private property be taken for public use, without just compensation” (made applicable to state and local governments by the Fourteenth Amendment)
C.
Major Cases:
1.
Berman v. Parker, 348 U.S. 26 (1954) (use of eminent domain upheld as for a public use (public purpose) in an urban redevelopment project area in Washington, D.C. where most of the housing for neighborhood’s 5,000 residents was beyond repair, acquired land was to be cleared, replatted, and sold for various public and private uses, subject to covenants to ensure conformity to plan;  property that was not blighted or in poor condition still subject to eminent domain since local governing board had determined that the area needed to be planned as a whole rather than piecemeal). 

2.
Hawaii Housing Authority v. Midkiff, 467 U.S. 229 (1984) (use of eminent domain upheld as for a public use (public purpose) where state was allowed to condemn the underlying fee interest concentrated in large landowners for reassignment to homeowners who held long-term ground leases in circumstances where about 47% of the land in Hawaii (by acreage) was owned by just 72 landowners and governmental agencies owned an additional 49%)  
D.
Four Types of Eminent Domain

(1)
Govt. acquires, holds, own, and uses property in course of its service to 

the public (GOVERNMENT FACILITY PROTOTYPE)

(2)
Govt. or private entity acquires for use by utility or common carrier that

(a) carries out public functions; (b) is closely regulated by government; 


and (c) generally makes its services available to all comers (PUBLIC 


UTILITY PROTOTYPE)

(3)
Govt. acquires properties in an area that in blighted or in poor condition for transfer to private development interests in accordance with a redevelopment plan. (URBAN REDEVELOPMENT PROTOTYPE)

(4)
Govt. acquires land for transfer to private development interests but acquired land is neither in poor condition nor in a blighted area (ECONOMIC DEVELOPMENT PROTOTYTPE)

II.
The Kelo Case Revisited

A. 
The Holding

Kelo v. City of New London, __U.S.__, 125 S.Ct. 2655, 162 L.Ed 2d 439 (2005)



(The Public Use Clause of the Fifth Amendment does not prevent a local
government from using eminent domain to acquire and demolish properties that are not in blighted areas or in poor condition so that the land may be transferred to private developers for economic development purposes) 

B.
The Setting


1.
Fort Trumbull area of New London, Connecticut


2.
55% of land was tax-exempt



3.
Town’s unemployment rate of 7.6%



4.
20% of land vacant


5.
Connecticut authorized a $5.35 million bond issue to support planning
 activities and $10 million bond issue to develop a new state park



6.
Plan to clear 90 acres for “small urban village”, several marinas, a site for 
proposed new U.S. Coast Guard museum, hotel and offices, 80 dwelling units



7.
Anticipated over 1,000 new jobs, substantial property tax and other



revenues

8.
New $270 million Pfizer research and development headquarters located nearby


9.
Some 115 privately owned properties in Fort Trumbull area, 100 acquired 



by negotiated purchase.  Nine (9) owners holding 15 properties held out.


10.
No claim by city that area was blighted or that individual properties in 



substandard condition.

C.
Case History


1.
Connecticut Supreme Court held that city’s proposed takings were valid 
under state statutes, the Connecticut Constitution, and the U.S. Constitution.  Dissent declared that city had failed to offer “clear and convincing evidence” that economic benefits would come to fruition


2.
United States Supreme Court upholds state court decision (5 to 4)


3.
The opinions

(a)
Justice Stevens for plurality:

Economic development is legitimate public purpose and 



thus a public use for eminent domain purposes; deference to

legislative judgments; project the subject of a deliberate 

process and comprehensive redevelopment plan; public benefits 

need not be “reasonably certain; no indication of private 

favoritism or illicit gain; states free to limit local government 

eminent domain powers


(b)
Justice Kennedy (concurring):
Circumstances may arise involving possible private favoritism
in which no presumption of validity would apply, but no judicial test for such instances proposed

(c)
Justice O’Connor (dissenting):
Sees unjustified broadening of public use decisions; declares that if pre-condemnation use was not harmful to public, economic development is not permissible public use; suggests such projects will result in benefits to powerful vested interests and harm to those without power


(d)
Justice Thomas (dissenting): 
Advocates return to original understanding of “public use’ requirement 


III.
Constitutional and Statutory Limitations on Eminent Domain in North Carolina

A.
Statutory Authorization for Local Government Exercise of Eminent Domain for
Economic Development Purposes
1.
Many, but not all, purposes for which counties and cities may use eminent

domain listed in G.S. 40A-3(b) (effective 1981).

2.
Note that eminent domain may be exercised “for the public use or 

benefit.” G.S. 40A-3(b) & -3(c)

3.
Use of eminent domain by cities and counties in urban redevelopment 

project allowed under G.S. 160A-515. 

4.
No apparent general statutory authority for North Carolina local 

governments to engage in eminent domain for “economic development” 


purposes. Local acts that may include such authority:  N.C. Sess. Laws 

2000-89 (Charlotte) and N.C. Sess. Laws 1991-391 (Duplin County). 


B.
Selected statutory provisions


(See selections of urban redevelopment statues in appendix)
§ 40A‑3.  By whom right may be exercised.
 (b)       Local Public Condemnors – Standard Provision. – For the public use or benefit, the governing body of each municipality or county shall possess the power of eminent domain and may acquire by purchase, gift or condemnation any property, either inside or outside its boundaries, for the following purposes.

(1)       Opening, widening, extending, or improving roads, streets, alleys, and sidewalks. The authority contained in this subsection is in addition to the authority to acquire rights‑of‑way for streets, sidewalks and highways under Article 9 of Chapter 136. The provisions of this subdivision (1) shall not apply to counties.

(2)       Establishing, extending, enlarging, or improving any of the public enterprises listed in G.S. 160A‑311 for cities, or G.S. 153A‑274 for counties.

(3)       Establishing, enlarging, or improving parks, playgrounds, and other recreational facilities.

(4)       Establishing, extending, enlarging, or improving storm sewer and drainage systems and works, or sewer and septic tank lines and systems.

(5)       Establishing, enlarging, or improving hospital facilities, cemeteries, or library facilities.

(6)       Constructing, enlarging, or improving city halls, fire stations, office buildings, courthouse jails and other buildings for use by any department, board, commission or agency.

(7)       Establishing drainage programs and programs to prevent obstructions to the natural flow of streams, creeks and natural water channels or improving drainage facilities. The authority contained in this subdivision is in addition to any authority contained in Chapter 156.

(8)       Acquiring designated historic properties, designated as such before October 1, 1989, or acquiring a designated landmark designated as such on or after October 1, 1989, for which an application has been made for a certificate of appropriateness for demolition, in pursuance of the purposes of G.S. 160A‑399.3, Chapter 160A, Article 19, Part 3B, effective until October 1, 1989, or G.S. 160A‑400.14, whichever is appropriate.

(9)       Opening, widening, extending, or improving public wharves.

The board of education of any municipality or county or a combined board may exercise the power of eminent domain under this Chapter for purposes authorized by other statutes.

The power of eminent domain shall be exercised by local public condemnors under the procedures of Article 3 of this Chapter.


C.
Selected Constitutional Provisions
Art. I, Sec. 19.  Law of the land; equal protection of the laws.
No person shall be taken, imprisoned, or disseized of his freehold, liberties, or privileges, or outlawed, or exiled, or in any manner deprived of his life, liberty, or property, but by the law of the land.  No person shall be denied the equal protection of the laws; nor shall any person be subjected to discrimination by the State because of race, color, religion, or national origin.

Art. V, Sec. 2.  State and local taxation.
(1)        Power of taxation.  The power of taxation shall be exercised in a just and equitable manner, for public purposes only, and shall never be surrendered, suspended, or contracted away.

IV.
Evolution of “Public Use” Limitation on Use of Eminent Domain in North Carolina


A.
Constitutional and Statutory Sources



1.
Law of the Land Clause of N. C. Constitution

Article I, # 19 of the North Carolina Constitution includes “law of 

the land” clause, establishing certain individual rights.



2.
The “law of the land” clause interpreted by our courts to incorporate 



“public use” limitation on use of eminent domain from 5th Amendment of 



U.S. Constitution,  Redevelopment Comm’n of Greensboro v. Security 



National Bank, 252 N.C. 595, 114 S.E.2d 688 (1960).


3.
“Public Purpose” Clause of N.C. Constitution; Art. V, Sec. 2 of the N.C. 



Constitution includes “public purpose” clause, limiting the power to tax 



and spend




Case law has tended to equate “public purpose” test with “public use” test



4.
Local Government Eminent Domain Statutes



G.S. 40A-3(b) & -3(c) allows eminent domain to be exercised “for the 



public use or benefit”


B.
The Constitutional “Public Use” Limitation on Eminent Domain, the Statutory 


“Public Use or Benefit” Limitation on Eminent Domain, and the Constitutional 


“Public Purpose” Limitation on Public Spending:  Are They Equivalent? 

1.
City of Charlotte v. Heath, 226 N.C. 750, 40 S.E.2d 600 (1946) (city 


action to condemn easement for utility lines upheld)   “In the exercise of the right 


of eminent domain, private property can be taken only for a public purpose and 


upon just compensation.  But in any proceeding for condemnation under the 


power of eminent domain, what is a public purpose, or, more properly speaking, a 

public use, is one for the court.”  226 N.C. at 754 (emphasis added).



2.
Nash v. Town of Tarboro, 227 N.C. 283 (1947). (city’s expenditure of 


funds for construction and operation of a hotel unconstitutional because not for a 


public purpose).    “A municipal corporation, in the exercise of a proprietary right, 

just as in the exercise of a governmental power, cannot invoke the power of 


taxation or the right of eminent domain except for a public purpose.”  227 N.C. at 


287 (emphasis added). 



3.
Mitchell v. N.C. Industrial Development Financing Authority, 273 N.C. 


137, 159 S.E.2d 745 (1968) (state program to issue industrial revenue bonds ruled 

unconstitutional because not for a public purpose).    “In passing upon the validity 

of an act, this Court must consider the consequences of its decision.  Were we to 


hold that the Authority serves a public purpose when it acquires a site, constructs 


a manufacturing plant, and leases it to a private enterprise, we would thereby 


authorize the legislature to give the Authority the power to condemn private 


property as a site for any project it undertook.”  273 N.C. at 158.


4.
Hwy. Comm’n v. Asheville School, Inc., 276 N.C. 556, 173 S.E.2d 909 


(1970) (state’s action to condemn one owner’s land to provide access to adjoining 

landowner’s land, landlocked by the construction of an interstate highway upheld 


as constitutionally permitted public purpose).     “It is elementary law that the 


Highway Commission can condemn property only for a public purpose. . . “  276 


N.C. at 561.



5.
Foster v. N.C. Medical Care Commission, 283 N.C. 110, 195 S.E.2d 517 


(1973) (allowing Medical Care Commission to issue revenue bonds in order to 


finance improvements at privately owned hospitals ruled unconstitutional because 

not for a public purpose).  “(I)f the General Assembly may authorize a State 


agency to expend public money for the purpose of aiding in the construction of a 


hospital facility to be leased to and ultimately conveyed to a private agency, it 


may also authorize the acquisition of a site for such facility by exercise of the 


power of eminent domain.”  283 N.C. at 126.


6.
G.S. 40A-3 adopted in 1981 authorizing eminent domain by public 


condemnors “for public use or benefit.”



7.
Carolina Telephone and Telegraph Co. v. McLeod, 321 N.C. 426, 364 


S.E.2d 399 (1988) (upholding condemnation under G.S. 40A-3 using dual test: 


public right to use [“public use”] OR some benefit to the public which cannot not 


readily be furnished without aid of governmental power [“public benefit”]). 321 


N.C. at 430. 


8.
Maready v. City of Winston-Salem, 342 N.C. 708, 467 S.E.2d 615 624 


(1996) (upholding under Art. V, sec. 2 an economic development incentive 


program).  Two guiding principles for determining whether a government has 


acted with a public purpose:  (1) Whether the action “involves a reasonable 


connection with the convenience and necessity of the particular municipality,” 


and (2) whether the action “benefits the public generally, as opposed to special 


interests or persons.”  342 N.C. at 722.  Also, “It is not necessary in order for a 


use may be regarded as public, that it should be for the use and benefit of every 


citizen in the community (citations omitted). . . . Moreover, an expenditure does 


not lose its public purpose merely because it involves a private actor, Generally if 


an act will promote the welfare of the state or a local government and its citizens, 


it is for a public purpose.”  342 N.C. at 724.


9.
Piedmont Triad Airport Auth. v. Urbine, 354 N.C. 336, 554 S.E.2d 331 


(2001) (upholding use of eminent domain by airport authority in assembling land 


for airport expansion to accommodate facilities to be leased to FedEx, making 


two part “public-purpose” test of Maready the applicable “public-use” test).    


“We must clarify two terms that have recently been treated almost synonymously.  

There remains a distinction between the terms “public purpose” and “public use.”  

Although the analysis in determining both is often similar, the term “public 


purpose” pertains to governmental expenditures of tax monies, while the term 


“public use” pertains to the exercise of eminent domain . . .Here we will apply the 

term “public use” in its relation to the exercise of eminent domain.  However, we 


cannot escape some mentioning of the related term “public purpose” as we refer 


to prior holdings.” 354 N.C. at 339.  


10.
Note that North Carolina Constitution now includes three amendments 


authorizing governmental expenditures of funds for particular purposes, but 


specifically providing that eminent domain may not be used in conjunction with 


the financed projects.




(a)
Art. V, #8:  allowing Medical Commission to issue revenue bonds, 




overruling Foster



(b)
Art. V, #9: allowing counties to issue industrial revenue bonds, 




overruling Mitchell



(c)
Art. V, #12: allowing a state agency to issue revenue bonds for 




private universities

C.
Public Uses Compared to Nonpublic Uses in Eminent Domain



1.
Condemnation for road used by private corporation’s 700 employees, by 


customers of the firm, and used for delivery and receipt of freight was for a public 

use and not a private road for the sole benefit of the corporation whose plant was 


located at the terminus.  Hwy. Comm’n v. Thornton, 271 N.C. 227, 156 S.E.2d 


248 (1967).  “The economic benefits to the community, anticipated from the 


attraction to it of a large and wealthy prospective employer, are not determinative 


of whether property taken in order to accomplish that purpose is taken for a 


‘public use.’  The home or other property of a poor man cannot be taken from 


him by eminent domain and turned over to the private use of a wealthy individual 


or corporation merely because the latter may be expected to spend more money in 

the community, event though he or it threatens to settle elsewhere if this in not 


done.  This the Constitution forbids.”  271 N.C. at 243.

a.
Justice Sharp in dissent:  “In this case, while protesting to the contrary, the court discards the criterion of public use for the ‘public benefit’ theory.” 271 N.C. at 246.




b.
Justice Babbitt in dissent:  “General economic benefit to the 



community of 
a private business or industry, old or new, is not sufficient 



to justify the exercise of the power of eminent domain in its behalf.  



Otherwise, the State could exercise this power of eminent domain to 



condemn land for use as a site for such business or industry.”   271 N.C. at 


250. It would be difficult to distinguish the present case from any factual 



situation where a new restaurant, department store, or other private 



enterprise, reasonably calculated to attract large numbers of employees, 



suppliers and customers, would seek to make use of the Highway 




Commission’s power of eminent domain to provide an Access (sic) road 



to such establishment.”  Id.

2.
Establishing a right-of-way for the benefit of parcels incidentally deprived of access to an existing way is but a “by-product” of undertaking to construct a limited-access highway:  Hwy. Comm’n v. Asheville School, Inc., 276 N.C. 556, 173 S.E.2d 909 (1970). “Even though the principal use of . . .drive is to provide access to private property, the public interest required its establishment, and the public purpose for which the land was to be taken continues to be accomplished.”  276 N.C. at 562.


D.
Public Use under Urban Redevelopment Law

1.
North Carolina urban redevelopment statute allowing a local government 


to use eminent domain to acquire properties in blighted redevelopment area for 


resale of improved land to private developers in accordance with redevelopment 


plan met “public use” test:  Redevelopment Comm’n of Greensboro v. Security 


National Bank, 252 N.C. 595, 114 S.E.2d 688 (1960).  “A sale in a redevelopment 

area to a redeveloper, subject to the restrictions placed around the sale, etc., by the 

statute, is proper, for normally property should not be kept in public ownership 


but should be restored to the tax rolls when the public use has no further need for 


it.  The sale is not the primary purpose of the project, but is only incidental or 


ancillary to it, and does not affect the public nature of the transaction as a whole.”  

252 N.C. at 612.


2.
Property within redevelopment area may be subject to eminent domain 


even though it is in good condition: Redevelopment Comm’n of City of 



Washington v. Grimes, 277 N.C. 634, 178 S.E.2d 345 (1971). (“(T)he fact that 


some of the lands in an area to be redeveloped under redevelopment laws are 


vacant lands or contain structures in themselves inoffensive or innocuous does not 

invalidate the taking of the property, or invalidate the statute so permitting . . . on 


the ground that the action was justified as a necessary concomitant of area, as 


opposed to structure-by-structure, rehabilitation.” 277 N.C. at 640-41.  

E.
A Look at More Obscure N.C. Statutes



1.
In which of the following instances (if any) may a North Carolina local 



government use the power of eminent domain?  (See answers in appendix)




a.
An auto repair garage/junkyard, located in a single-family 





residential zoning district is a nonconforming use under the zoning 




ordinance.




b.
In the historic district of town there are several old properties 




designated as landmarks that are of substantial historic 





significance.  The properties are not maintained the way the town 




would prefer, but neither may it be said that the properties are 




blighted.  The owners may be planning to demolish them. The 




town would like to acquire the properties and find an owner to that 




would manage them properly.




c.  
The owner of an old mine is landlocked and has no legal way to 




access the property unless he can negotiate an easement or a 




license to cross the land of a neighbor.  The owner would like a 




procedure that allows him to go to court to have the court condemn 



a way across the land of another to reach a public road.  

V.
The Aftermath of Kelo


A.
The Congressional Reaction:


1.
Various bills filed, some eligible for further consideration in 2006.  See, 



a.
H.R. 3135 (“The Private Property Rights Act of 2005”)



b.
S.R. 1313 (“The Protection of Homes, Small Businesses and 




Private Property Act of 2005”) 


2.
One act adopted:  The Transportation, Treasury, Housing and Urban Development, the Judiciary, the District of Columbia, and Independent Agencies Appropriations Act of 2006, adopted as P.L.109-115 (H. R. 3058).
SEC. 726. No funds in this Act may be used to support any Federal, State, or local projects that seek to use the power of eminent domain, unless eminent domain is employed only for a public use: Provided, That for purposes of this section, public use shall not be construed to include economic development that primarily benefits private entities: Provided further, That any use of funds for mass transit, railroad, airport, seaport or highway projects as well as utility projects which benefit or serve the general public (including energy-related, communication-related, water-related and wastewater-related infrastructure), other structures designated for use by the general public or which have other common-carrier or public-utility functions that serve the general public and are subject to regulation and oversight by the government, and projects for the removal of an immediate threat to public health and safety or brownsfield as defined in the Small Business Liability Relief and Brownsfield Revitalization Act (Public Law 107-118) shall be considered a public use for purposes of eminent domain : Provided further, That the Government Accountability Office, in consultation with the National Academy of Public Administration, organizations representing State and local governments, and property rights organizations, shall conduct a study to be submitted to the Congress within 12 months of the enactment of this Act on the nationwide use of eminent domain, including the procedures used and the results accomplished on a state-by-state basis as well as the impact on individual property owners and on the affected communities.



3.
Act prohibits the use of funds that “support any Federal, State or local 


projects that seek to use the power of eminent domain . . . “  

a.
What does it mean to use funds “to support” a project?  Does this 


provision refer to funds that might be used for infrastructure or other uses 


located within the project boundary?  What if a governmental agency 


threatens to use eminent domain but never actually invokes it?

b.
The first proviso states that “public use shall not be construed to 


include economic development that primarily benefits private entities”.  


Does that mean that certain economic development projects will remain 


unaffected by the legislation? Who decides whether the project “primarily 


benefits private entities”?  The federal or state agency distributing funds?

c.
Urban redevelopment projects are not expressly excluded from the 


funding prohibition.  Such projects may well not meet the standard that the 

project be “for the removal of an immediate threat to public health and 


safety.”  Is such a project one that “primarily benefits private entities”?

B.
Reaction among State Legislatures and Local Governments

1.
Dozens of bills filed in state legislatures in 2005 or for 2006 to amend 


statutory or constitutional provisions affecting eminent domain (see 


www.ncsl.org (National Conference of State Legislatures)).


2.
See Resolution of the Yancey County Board of County Commissioners, 



adopted August 9, 2005, that county “should never use its power of 



eminent domain for the sole purpose of giving a private party an economic 


benefit.”


C.
Private Reaction


1.
Regional bank BB&T (headquartered in Winston-Salem, ranked among 



the nation’s top ten banks by assets) announces it will make no loans to 



developers who plan to build commercial projects on land taken from 



private citizens by the government through the power of eminent domain 



for “private use.”  The News and Observer, Jan. 26, 2006, p. 2D



2.
“Eminent Domain:  Is It Only Hope for Inner Cities,” Wall Street Journal, 



Oct. 6, 2005, pp. B1, B6.


3.  
Rise of nonprofit property rights organizations and grass-roots campaign 



opposing eminent domain.  See in this regard
www.ij.org  (Institute for Justice)
www.CastleCoalition.org (Castle Coalition)
D.
The Search for New Standards


1.
Is land indispensable for an economic development project of great 
importance?


2.
Have supermajority of properties been purchased by negotiation?


3.
Should attorney’s fees be awarded to property owner in all cases?


4.
Should former owners pocket part of the increase in value when land is 
cleared and resold?
Appendix
Notes/Answers to Exercises Concerning Statutory Bases for Use of Eminent Domain under Section V (E) (1) of the Outline

(a)
Generally no, but see G.S. 160A-199 (f) & (j) providing for the payment of “monetary compensation” for the removal of certain nonconforming outdoor advertising signs.
(b)
Yes, but only if an application for a certificate of appropriateness has been filed.  See G.S. 40A-3(b)(8).

(c)
Yes, if land locked land used for cultivation, timbering, mining, industrial use, or for a cemetery.  See G.S. 136-69.

§ 160A‑503.  Definitions.

 
(16)     "Redevelopment area" – Any area which a planning commission may find to be

a.         A blighted area because of the conditions enumerated in subdivision (2) of this section;

b.         A nonresidential redevelopment area because of conditions enumerated in subdivision (10) of this section;

c.         A rehabilitation, conservation, and reconditioning area within the meaning of subdivision (21) of this section;

d.         Any combination thereof, so as to require redevelopment under the provisions of this Article.


(2)       "Blighted area" shall mean an area in which there is a predominance of buildings or improvements (or which is predominantly residential in character), and which, by reason of dilapidation, deterioration, age or obsolescence, inadequate provision for ventilation, light, air, sanitation, or open spaces, high density of population and overcrowding, unsanitary or unsafe conditions, or the existence of conditions which endanger life or property by fire and other causes, or any combination of such factors, substantially impairs the sound growth of the community, is conducive to ill health, transmission of disease, infant mortality, juvenile delinquency and crime, and is detrimental to the public health, safety, morals or welfare; provided, no area shall be considered a blighted area nor subject to the power of eminent domain, within the meaning of this Article, unless it is determined by the planning commission that at least two thirds of the number of buildings within the area are of the character described in this subdivision and substantially contribute to the conditions making such area a blighted area; provided that if the power of eminent domain shall be exercised under the provisions of this Article, the property owner or owners or persons having an interest in property shall be entitled to be represented by counsel of their own selection and their reasonable counsel fees fixed by the court, taxed as a part of the costs and paid by the petitioners.

(10)     "Nonresidential redevelopment area" shall mean an area in which there is a predominance of buildings or improvements, whose use is predominantly nonresidential, and which, by reason of:

a.         Dilapidation, deterioration, age or obsolescence of buildings and other structures,

b.         Inadequate provisions for ventilation, light, air, sanitation or open spaces,

c.         Defective or inadequate street layout,

d.         Faulty lot layout in relation to size, adequacy, accessibility, or usefulness,

e.         Tax or special assessment delinquency exceeding the fair value of the property,

f.          Unsanitary or unsafe conditions,

g.         The existence of conditions which endanger life or property by fire and other causes, or

h.         Any combination of such factors

1.         Substantially impairs the sound growth of the community,

2.         Has seriously adverse effects on surrounding development, and

3.         Is detrimental to the public health, safety, morals or welfare;

provided, no such area shall be considered a nonresidential redevelopment area nor subject to the power of eminent domain, within the meaning of this Article, unless it is determined by the planning commission that at least one half of the number of buildings within the area are of the character described in this subdivision and substantially contribute to the conditions making such area a nonresidential redevelopment area; provided that if the power of eminent domain shall be exercised under the provisions of this Article, the property owner or owners or persons having an interest in property shall be entitled to be represented by counsel of their own selection and their reasonable counsel fees fixed by the court, taxed as a part of the costs and paid by the petitioners.


(21)     "Rehabilitation, conservation, and reconditioning area" shall mean any area which the planning commission 
shall find, by reason of factors listed in subdivision (2) or subdivision (10), to be subject to a clear and present danger 
that, in the absence of municipal action to rehabilitate, conserve, and recondition the area, it will become in the 
reasonably foreseeable future a blighted area or a nonresidential redevelopment area as defined herein. In such an area, 
no individual tract, building, or improvement shall be subject to the power of eminent domain, within the meaning of 
this Article, unless it is of the character described in subdivision (2) or subdivision (10) and substantially contributes to 
the conditions endangering the area; provided that if the power of eminent domain shall be exercised under the 
provisions of this Article, the respondent or respondents shall be entitled to be represented by counsel of their own 
selection and their reasonable counsel fees fixed by the court, taxed as part of the costs and paid by the petitioners.

Eminent domain is included in “the rebuilding the urban core” chapter of “Land Use by Callies, Frielich, and Roberts
Idea of eminent domain for economic development: what does economic development mean?

Kelo facts about as good as local government will have 

Remnant theory:  a portion of private land is taken for a public improvement, leaving a remainder of such a size and shape as to be virtually worthless

Recoupment theory:  financing public improvements by condemning more land than needed and then selling surplus to private individuals at a price enhanced by the improvement

Protective theory:  condemnor allowed to take the needed parcel plus excess land to protect the public improvement (prevent encroachment and enhance aesthetics

Ideal of legislative grace for business damages

Three formulae for fair market value:


(1)
Sale of comparable land


(2)
Replacement cost minus deprecation


(3)
Income approach

Some econ dev. Projects O.K others are not; nuanced test with higher standard (

Redevelopment Comm’n of Greensboro v. Security National Bank, 252 N.C. 595, 114 S.E.2d 688 (1960).   (North Carolina urban redevelopment statute allowing a local government to use eminent domain to acquire properties in blighted redevelopment area to be improved and resold to private developers in accordance with redevelopment plan met “public use” test, citing as support):  The court cites Wells v. Housing Authority, 213 N.C. 744 (1938), a case upholding as a valid public purpose the city’s power to expend money to acquire land for public housing, for the proposition that the “eradication of slum areas in cities . . . and the adaptation of the property to a low-cost housing project to be leased to tenants was for a public use.”  273 N.C. at 158 (emphasis added).

Public Purpose Case


City coliseum authority’s agreement to pay promoters 50% of parking, food, and beverage profits as well as reimbursement of promoter expenses did not violate public purpose:  Peacock v. Shinn , 139 N.C. App. 487, 533 S.E.2d 842 (2000).  “Here, as in Maready, a private party ultimately conducts activities which, while providing incidental private benefit, serve a primary public goal.”  139 N.C. App. at 495.

Public Purpose for Spending Purposes Distinguished from Public Purpose for Regulatory Purposes


“The power of the State to regulate privately owned institutions under its police power is, however, more extensive than the authority of the Legislature to expend tax money for the accomplishment of the same purpose. “  Foster v. N.C. Medical Care Commission, 283 N.C. 110, 116, 195 S.E.2d 517 (1973).

Art. I, Sec. 32.  Exclusive emoluments.
No person or set of persons is entitled to exclusive or separate emoluments or privileges from the community but in consideration of public services.

 
Art. V, Sec. 8.  Health care facilities.
Notwithstanding any other provisions of this Constitution, the General Assembly may enact general laws to authorize the State, counties, cities or towns, and other State and local governmental entities to issue revenue bonds to finance or refinance for any such governmental entity or any nonprofit private corporation, regardless of any church or religious relationship, the cost of acquiring, constructing, and financing health care facility projects to be operated to serve and benefit the public; provided, no cost incurred earlier than two years prior to the effective date of this section shall be refinanced.  Such bonds shall be payable from the revenues, gross or net, of any such projects and any other health care facilities of any such governmental entity or nonprofit private corporation pledged therefor; shall not be secured by a pledge of the full faith and credit, or deemed to create an indebtedness requiring voter approval of any governmental entity; and may be secured by an agreement which may provide for the conveyance of title of, with or without consideration, any such project or facilities to the governmental entity or nonprofit private corporation.  The power of eminent domain shall not be used pursuant hereto for nonprofit private corporations.

Art. V, Sec. 9.  Capital projects for industry.
Notwithstanding any other provision of this Constitution, the General Assembly may enact general laws to authorize counties to create authorities to issue revenue bonds to finance, but not to refinance, the cost of capital projects consisting of industrial, manufacturing and pollution control facilities for industry and pollution control facilities for public utilities, and to refund such bonds.

In no event shall such revenue bonds be secured by or payable from any public moneys whatsoever, but such revenue bonds shall be secured by and payable only from revenues or property derived from private parties.  All such capital projects and all transactions therefor shall be subject to taxation to the extent such projects and transactions would be subject to taxation if no public body were involved therewith; provided, however, that the General Assembly may provide that the interest on such revenue bonds shall be exempt from income taxes within the State.

The power of eminent domain shall not be exercised to provide any property for any such capital project.

 
Art. V, Sec. 12.  Higher Education Facilities.
Notwithstanding any other provisions of this Constitution, the General Assembly may enact general laws to authorize the State or any State entity to issue revenue bonds to finance and refinance the cost of acquiring, constructing, and financing higher education facilities to be operated to serve and benefit the public for any nonprofit private corporation, regardless of any church or religious relationship provided no cost incurred earlier than five years prior to the effective date of this section shall be refinanced.  Such bonds shall be payable from any revenues or assets of any such nonprofit private corporation pledged therefor, shall not be secured by a pledge of the full faith and credit of the State or such State entity or deemed to create an indebtedness requiring voter approval of the State or such entity, and, where the title to such facilities is vested in the State or any State entity, may be secured by an agreement which may provide for the conveyance of title to, with or without consideration, such facilities to the nonprofit private corporation.  The power of eminent domain shall not be used pursuant hereto.

Three –cornered stool: property owner whose land is taken often left out of equation

Why eminent domain is necessary:  Modern developments demand large units of space for big-box retail formats, parking lots, and campus-like facilities.  In urban areas the owner of any one lot may block the project

The power as a last resort when land indispensable for a project of great value

Compulsory purchase put to a vote

Shared upside schemes, so that former owners pocket part of the increase in the value of the land.  If a upper-majority of people agree to sell, holdouts might be required to sell too

Missed opportunity to establish special public used test for economic development projects
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