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I.  Eminent Domain -  Case Law Update

Homeowners’ Association Property; Necessary Parties

NCDOT v. Stagecoach Village, Inc. 174 NC App. 825, 622 SE 2d 142 (Guilford County 2005) rev. denied, 360 NC 483, 630 SE 2d 929 (2006)
In this highway widening case, the DOT condemned a strip of property owned by the  homeowners association of a townhouse community. The recorded homeowners’ documents provided that the 150+ townhouse owners each held an easement of use and enjoyment in the common space property.  Affirming the trial court’s determination, the Court of Appeals held that the individual unit owners were necessary parties-defendants, and their joinder was required.  Each unit owner held a property right in the subject parcel, and therefore each unit owner’s claim was not common with other unit owners.  The Court stated that, “depending upon location, individualized proof on each owner’s damage will be necessary.”  
HOA Property; Determining the “Parent Tract”; Unity of Ownership

DOT v. Fernwood Hill Townhome Homeowners’ Association Inc.    ____ NC App ___, 649  SE 2nd  433 (Vance, 2007); rev. denied,  362 NC 86 
A NCDOT highway project required the taking of a .14 acre strip along common space property held by the corporate HOA.  The defendant moved under GS 136-108 for a preliminary hearing to require the joinder of all townhome unit owners as party-defendants, and for a determination by the Court that the “subject tract” comprised the common space parcel, together with the six contiguous townhome lots.  
The trial court determined that all townhome unit owners were necessary party-defendants, and that the “subject tract” comprised the common space, together with the unit lots.  In affirming the trial court’s determination, the Court held that the common area, together with individual townhome lots, possessed substantial unity of ownership, physical unity, and unity of use to comprise a “single unified tract”.  In reaching its decision, the Court applied the “Three Unities Rule” under Barnes v. State Highway Commission ,  257 NC 507, 126 SE 2d 732 (1962). Interestingly, the DOT had stipulated that the townhome lots and common space satisfied the Unity of Use and Physical Unity tests.  Therefore, the Court focused on whether sufficient Unity of Ownership was present under the facts of the case.
The Court noted that separate parcels, which are claimed to comprise a unified parcel, must be owned by the same party or parties, but it is not necessary that a party “have the same quality or quantity of interest in all parts of the tract”.  The Court added that each party must also have “some interest or estate in the entire tract”.  Applying this test, the Court found that each townhome owner had, first, an easement in the common area and, second, an interest in all other townhome units by virtue of the restrictive covenants which affect all the townhome owners.  Finding that a restrictive covenants “is a property right, like a negative easement”, the Court held that sufficient Unity of Ownership existed, and the parent tract consisted of the larger, aggregated tract.

 The Court’s Footnote #2 is intriguing, and may suggest a different procedural result in the damage phase of  the proceedings than that urged by defendants’ counsel. 
This decision may also present interesting implications for easement valuation in general, where negative easements or restrictive covenants are compensable interests to reckon with.  
Damages; Expert Testimony; Methodology and Reliability

NCDOT v. Haywood County, 360 NC 349; 626 SE 2d  645 (Haywood 2006)
A DOT highway widening project required the taking of a portion of  improved property used by the County as a social services facility.

The County offered the testimony of 3 expert witnesses supporting a finding of proximity damages to the remaining property of 32- 35%, based upon loss of usability and increased exposure to traffic and noise.  The expert witnesses also testified as to damages resulting from plaintiff’s acquisition of temporary construction easements.  
On cross examination, the experts offered no substantiation or support for these opinions, other than their broad and extensive experience in real estate appraisal and valuation.    The Court of Appeals affirmed the Trial Court’s issuance of a partial directed verdict disallowing the expert opinion evidence, because such was “not based on reliable methodology, and seemed based purely on subjective hunches and speculation”.
Damages; Consideration of Business Losses 
NCDOT v. M. M. Fowler, Inc., 361 NC 1, 637, SE 2nd  885(Durham, 2006)
A highway widening project took property from the defendant’s convenience food mart, and required alterations in driveway accesses.  The defendant owner and his appraiser testified that the project, and specifically, the driveway modifications, inconvenienced customers, leading to reduced gasoline sales, which in turn resulted in a diminished fair market value for the property, based upon income loss analysis.
The Court cited and applied the well established principle that, while rental incomes derived directly from the land and property are admissible for showing a reduction in fair market value, losses from a business conducted on the land are not.  In this case, the witnesses had offered direct evidence of business losses, i.e., gasoline sales, which the Court found to be inherently too speculative and subject to business vagaries, as distinct from attributes of the property itself.
The trial court had offered limiting jury instructions regarding the non-compensability of lost profits, which the Court found to be insufficient.  Reversing the Court of Appeal’s decision affirming the trial court’s actions, the Court noted that a general statement of opinion by a valuation witness that the property had become less convenient to customers was acceptable; however “quantified evidence” of resulting lost profits was not admissible, and constituted reversible error.  

In a strong dissent, Judge Martin noted the anomaly of the Court’s allowing general, and unsupported opinion evidence regarding diminished access to the business, but excluding damages for these alleged effects when such were supported by more fully substantiated, quantified evidence.
It is interesting that the plaintiff apparently neglected to raise the police power/non compensability arguments of DOT v. Yarborough et al, 6 NC App 294, 170 SE 2d 159 (1969) 
Stormwater Drainage; Inverse Condemnation

Lakeview Condominium Association v. Village of Pinehurst  185 NC App. 2007, 647 SE 2d 689 (Moore 2007); rev. denied  661 SE 2d 735 (4/10/08) (unpublished opinion) 

In an action in negligence, defendant Village was found liable for repair cost of $52,000.00 arising when silt-laden drainage flows passed through a street culvert under defendant’s right of way, and subsequently caused siltation of defendant’s pond.

The court held that neither the “adoption” principal pertaining to urban watercourses,  

 Eller v. Greensboro, 190 NC 715 (1925), nor the “reasonable use” rule of stormwater drainage Pendergrast v Aiken, 293 201, 236 SE 2d 787 (Buncombe 1977)  insulate the municipality from liability from stormwater which passes through a public street culvert.

The Village had a duty of reasonable care to maintain the culvert, and this included the duty to install and maintain devices to remove siltation from the waters passing through such culvert and onto downstream owners.

Although this action was grounded in a negligence claim, the holding would appear to have implications for municipal liability in inverse condemnation arising from stormwater drainage.  

Damages; Project Planning; Actions Constituting “Taking”

South Boulevard Holdings v. City of Charlotte 178 NCApp. 562, 631 SE 2nd 893,  (Mecklenburg, 2006) rev denied, 361 NC 221, 642 SE 2d 449 (2007)
In this inverse condemnation action, the City had developed plans for a light rail system, including preliminary alignment plats, indicating that portions of plaintiff’s property would likely be acquired for the project.

Plaintiff provide evidence that its property could not be subleased and put to profitable use over a four year period after the City “announced its intention” to move forward with the project.
The Court held that a compensable taking requires “substantial interference with elemental rights growing out of ownership of property”.  While physical appropriation is not necessary, mere “plotting and planning” is not enough to constitute a taking.

Challenge to  Procedural Matters

City of Monroe v. W. F. Harris Development, LLC   131 NC App 22, 505 SE 2d 160 (Union, 1998) rev denied, 3649 NC 528, 526  SE 2d 173 (1998)
In this condemnation action brought for airport expansion purposes, defendant land owner raised numerous and various challenges both substantive and procedural to the condemnation action.  A particular note was the defendants allegation that plaintiff failed to strictly adhere to federal funding requirements for the project, including the hiring of only a single appraiser, and the failure to obtain NC Division of Aviation approval for certain aspect of the taking.

The Court declined to overturn the City’s action finding that the plaintiffs errors were “not so egregious as to overcome the presumption that the City acted in good faith and in accord with the spirit” of the condemnation laws.  

 Damage Award; Post-Judgment Interest

City of Gastonia v. Hayes 179 NC App 652, 634 SE 2d 641 (2006) (unpublished)

The City’s condemnation action was filed in June 2001, along with its deposit of $155,000.  A jury verdict was entered October 13, 2003 for $263,000.   On March 9, 2004, the City paid the difference between its deposit and the final judgment sum, with interest at 6% per annum, plus awarded cost and fees.  The defendant claimed an entitlement to post-judgment interest at the statutory rate upon the not-deposited compensation sums, from the date of judgment to the date of satisfaction.

The Court held that, without expressed legislative authorization, neither the State nor its municipalities must make interest payments on sums required to be paid which were “incurred in the exercise of governmental functions”.

Costs in Condemnation Actions; Appraisal Expenses. 

DOT v. Charlotte Area Manufactured Housing, Inc., 160 NC App 461, 586 SE 2d 780, (Mecklenburg 2003) 

The Court’s Opinion in this case contains an exhaustive review of the matter of costs and fees awardable in condemnation actions. 

Following a jury verdict which substantially exceeded the plaintiff’s deposit, defendant moved for an award of costs and fees, including fees for several appraisals (as distinct from appraisal witness fees), together with costs of maps and other trial exhibits. 

After a lengthy statutory analysis, the Court found there to be insufficient authority for the trial court to award appraisal costs or cost of maps or other trial exhibits.  

Damages; Highway Medians; Police Power
City of Concord v. Stafford , 173 NC App 201, 618 SE 2d 276 (Cabarrus 2005)

Defendant landowner presented appraisal evidence supporting diminution in property value attributable to the restriction of access resulting from median installation.  The Court determined that the medians were motivated by, and served, public safety concerns which could be addressed under the police powers of the City.  Being cognizable under the police power, such effects of the taking were not compensable, as the property still retained reasonable means of access to the public roadway.
Sovereign Immunity; State Condemnation of City Lands
NC DOT v. County of Durham  181 NC App. 346, 638 SE 2nd 577 (Durham 2007), rev. denied, 361 NC 695, 652 SE 2d 648 (2007)
The DOT initiated condemnation proceedings to acquire County open space property for highway purposes.  The County contended that its sovereign immunity barred the action in condemnation by the State.  The Court noted that, as an agent of the State, the county has no inherent sovereign powers but enjoyed only those powers granted and prescribed by statute.  Because the County derived its sovereign immunity, as well as all other powers, from the State, the Court concluded that any sovereign immunity of the County would be inferior to that of the State, and could not serve as a defense to this State action.

Damages; Rental Income vs. Business Losses

City of Charlotte v. Hurlahe, 178 NC App. 144, 631 SE 2d 28 (Mecklenburg 2006)

Plaintiff condemned defendant’s 3.6 acre tract, which had been used as a car rental business principally serving the Charlotte- Douglas Airport area.  The defendant introduced expert valuation testimony based upon the income approach appraisal method.  Defendant’s witnesses testified that the income appraisal approach, whereby gross revenues net of operating expenses would be divided by an appropriately-selected capitalization rate, was an appropriate appraisal method for valuing income producing property such as the subject.  

Over plaintiff’s objections, the defendant’s appraisers also testified that a potential future use of the property would be for a valet parking business serving airport customers.. 

 The plaintiff argued that the evidence of rental incomes should be rejected as inadmissible evidence of “lost profits”.    The Court rejected the plaintiff’s arguments, noting that each appraiser had performed the “proper calculations necessary to convert rental income to fair market value, and that such rental incomes were losses from the property itself, as opposed to speculative business losses”.  The Court also approved the allowance of testimony relating to possible future uses of the site for valet parking, as such were among the available, potential future uses of the property, and were not unduly speculative.

Inverse Condemnation; Mitigation of Damages

City of Charlotte v. Long, 175 NC App. 750, 625 SE 2d 161, (Mecklenburg 2006)

The City condemned defendants’ property for the construction of sanitary sewer mains.  The condemned sewer easements interfered with defendants’ existing septic field, rendering their waste disposal system inoperable.  After performing necessary site studies, and at the request of the defendants, the City constructed a new septic waste disposal system, including a pump, pipes, and leach field.

The defendants filed a Counterclaim in inverse condemnation, alleging that the plaintiff’s use of additional lands, not described in the Complaint and Declaration of Taking, for the replacement septic system, constituted a further compensable taking.

The Court rejected the defendants’ contention, finding that the City’s use and occupancy of the additional lands did not constitute a taking of any public interest in the property arising from the new public sewer mains.  Such was not an appropriation of land for public use, but was done solely to mitigate damages arising from the taking of the defendant’s land. 
Inverse Condemnation; Abandoned Sanitary Sewer Easement

Frances L. Austin Family Ltd. Partnership v. City of High Point, 177 NC 753, 630 SE 2d 37 (Guilford 2006) rev. denied, 360 NC 575, 635 SE 2d 594 (2006)
The City had filed condemnation proceedings for a new sanitary sewer main over defendant’s property, which action was resolved by consent judgment.  A pre-existing sewer line was situated on the subject property, and was being replaced by the new sewer main.  An easement  for the old sewer line had been conveyed to the City by the plaintiff’s predecessor. The consent judgment provided that the pre-existing easement, being no longer needed, would “revert to the grantor or its successor in interest upon completion of construction of the new sanitary sewer line”.  Upon completion of the new sewer project,  the City left underground  and in place within the abandoned easement area, approximately 1,520 linear feet of sewer pipe. 

The plaintiff sued the City in inverse condemnation,  claiming that the continued presence of the City’s sewer pipe constituted a compensable taking.

The Court of Appeals found unanimously that the City’s leaving its buried sewer pipe on the abandoned easement did not constitute a taking.  The Court noted that, upon payment to the plaintiff’s predecessor for the original sewer easement, the City, as successor, retained this interest in perpetuity, and would not be obligated to pay twice for the same interest.  The Court recited that principle of easement law that “the owner of the dominant estate is not required to maintain or repair an easement for the benefit for the servient tenement ….  he may ordinarily abandoned it all together without infraction of any rights of the servient owner”.  

Injunctive Relief; Adequate Remedy at Law

Nelson v. Town of Highlands, 159 NC App. 393, 583 SE 2d 313 (Macon 2003); disc. rev granted, 358 NC 210, 594 SE 2nd 21 (2004)

The City issued  notices of condemnation under GS 40A-40, indicating its intent to condemn portions of plaintiff’s property for a road widening project.  Twenty- nine days thereafter, the plaintiff filed an action to enjoin the City’s condemnation of their property, claiming procedural irregularities; noncompliance with historic properties requirements; failure to perform archeological and environmental investigations; raising public purpose challenges; and challenging the establishment of an private escrow account to partially underwrite the litigation.  The Court of Appeals, citing the case of Yandell v. Mecklenburg County 85 NC App. 382 disc. rev. denied, 320 NC 798 (1987), determined that the plaintiff possessed an adequate remedy at law which may be asserted as affirmative defenses to the condemnation action instituted by the City.  The Court of Appeals expressly found the provisions of GS 40A-42(f) that:  “…The provisions of this section shall not preclude or otherwise affect any remedy of injunction available to the owner or the condemnor…” did not expand the rights of land owners to seek injunctive relief, so as to require that Yandell  be distinguished or overruled.

Judge Hudson dissented, noting that the earlier case authorities relied upon by the majority did not specifically address the quoted language of 40A-42(f) and should not be bound thereby.

In a three- line Opinion the Supreme Court reversed , “….For reasons expressed in the dissenting Opinion of Judge Hudson…”  
Consistent with this ruling, the filing of an anticipatory action for injunctive relief in advance of condemnation proceedings would now appear to be a viable procedural avenue for land owners.

Challenge to Eminent Domain; Establishment of Private Escrow Account

Town of Highlands v. Hendricks  164 NC App. 474, 596 SE 2d 440 (Macon 2004)

In this companion case to Nelson ,  above, the Court of Appeals addressed numerous substantive and procedural challenges raised by defendants to the plaintiff’s road widening project.  Of particular interest is the defendants’ challenge to the establishment to a private escrow account used to partially defray expenses, including legal expenses, of right of way acquisition.  

The road project was initiated through a petition process and, presumably, supporters of the project established and paid into an escrow fund to partially underwrite the project in the face of opposition from certain quarters. 

The Court determined that the private escrow agreement did not in itself undermine the legitimacy of the condemnation proceeding, or the public purpose for the taking.
“Scope of the Project” Rule (“Condemnation” Bloom or Blight”); Consideration of Project-Related Regulations 
Piedmont Triad Regional Water Authority v. Younger, 154 NC App. 589, 572 SE 2nd 832 ( Guilford, 2002)

Plaintiff  Water Authority condemned substantial land of the defendant for the construction of a water supply reservoir.  Sixteen years prior to initiation of condemnation proceedings by the Authority, Guilford County had adopted a watershed protection ordinance which incorporated land use restrictions limiting uses of the subject property to very low density residential development.  Contending that the earlier-adopted land use restrictions were causally “linked” to the water reservoir project, the defendant argued that the “before” valuation of the subject property should not consider any valuation effects of the County’s watershed protection ordinance, and specifically the  land use restrictions. 

The Court applied the provisions of GS 40A-65 (“Effect of condemnation procedure on value.”), which prohibit any consideration of increases or decreases in value to the property caused by the project, or anticipation of the project.  The Court determined that the acquisition of the defendants property for the water supply reservoir was sufficiently causally “linked” to the watershed protection ordinance adopted 16 years before by Guilford County. Thus, any consideration of such ordinance provisions, including land use restrictions, should be disallowed.  
This case represents a notable expansion of traditional condemnation “bloom and blight” principles of valuation, and is particularly notable in its reliance on regulatory takings cases as applicable to valuation questions arising in traditional condemnation proceedings.
Laches; Pre-Condemnation Planning, Project Abandonment
Morvan v. City of Charlotte, 162 NC App. 347, 588 SE 2nd 585 (Mecklenburg 2003) (Unpublished)
Plaintiff property owner was denied a building permit in 1995 to construct a manufacturing facility because the property was targeted for acquisition for a future road.  In 1996, the defendant City held a public meeting on the road project, which was proposed to bisect plaintiff’s property, rendering their existing manufacturing plant unusable.  Subsequently, plaintiff acquired 10 adjacent acres for the relocation of their facilities.  In 2002, the City commenced negotiations to acquire the plaintiffs property, but these negotiations were dropped.  In 2001, the plaintiff was notified by the City that it would not be acquiring the property for the project.  

Plaintiff sued, alleging a taking without just compensation under a theory of laches.  The Court of Appeals unanimously agreed that the principal of laches had no applicability to the circumstances at hand. The Court noted that laches ordinarily applies to situations in which a complaining party is prevented from asserting a right because of their failure to act while others materially change their position.  In this case, stated the Court, the plaintiffs wish to extend this doctrine to compel the City to exercise a right because the plaintiffs changed their position in anticipation of condemnation.  Although six years is a considerable amount of time to restrict the use of property and citizen’s business, observed the Court, the doctrine of Laches is not an appropriate avenue of relief in this case.  
