II.     The Kelo Decision; Follow-Up and Fallout
Introduction
The title to this part of the written materials may be misleading.  Though the 2006-2008 Sessions of the North Carolina General Assembly devoted substantial time and attention to the subject of eminent domain, and the matter of “eminent domain abuse” in light of the infamous Kelo decision, not a great deal of  new legislation achieved passage.  Though approximately a dozen bills were introduced in the 2006 Session of the North Carolina Legislature, only one bill, House Bill 1965, was ratified and adopted into law.  (Sessions Law 2006-224)   Further, the effects of House Bill 1965 were somewhat limited, and of a rather technical nature. A copy of this ratified Bill is attached.
During the 2007-2008 Session, HB 878, another Constitutional Amendment bill, similar to HB 2213, was introduced and a Committee Substitute was approved by the House. Despite urgent appeals from the NC Property Rights Coalition, this bill died in Committee during the Short Session. A copy of the HB 878, Committee Sub, is included as an attachment to this manuscript. Also introduced in 2007 was Senate Bill 704, providing for an award of attorney’s fees if final judgment in condemnation exceeds the contemnor’s deposit. This bill died in Senate committee.
Notwithstanding this relative paucity of new legislation, issues surrounding the use of eminent domain, particularly by local governments, to acquire private property are still very much in the news.  Stay tuned for further developments.
In this manuscript, I will attempt a quick review of the eminent domain power, and it’s constitutional and statutory underpinnings in North Carolina.  At the risk of rehashing an overtold story, I will briefly discuss the infamous 2005 Kelo decision of the United States Supreme Court; then comment on the fallout from Kelo generally and in the North Carolina General Assembly in particular.  Finally I will summarize the legislation on the subject on eminent domain introduced during the 2006-2008 Sessions, including those initiatives which were not adopted, as well as House Bill 1965, which was.
In the course of discussing these Legislative initiatives regarding eminent domain, I will digress a bit on what I think is the most pivotal and interesting issue in the eminent domain debate, specifically: What is the current state of the law in North Carolina regarding what public purposes and uses justify the taking of private property through eminent domain, and how is this law purposed to be changed?
Constitutional and Statutory FRAMWORK FOR EXERCISE OF   EMINENT DOMAIN
The term “eminent domain” (or, more colloquially, land “condemnation”), means the power of the state, or some other governmental agency or corporation authorized by the state, to take private property for a public purpose upon payment of just compensation.  Hedrick v. Graham, 245 NC 220, 96 SE 2nd 129 (1987).  Neither the U.S. nor the North Carolina State Constitution authorize the taking of private property.  This right is inherent in the fundamental powers of government.  However, the U.S. and State Constitutions impose important limitations upon the exercise of eminent domain.  One important constitutional limitation on the exercise of eminent domain is that private property may be taken only upon payment of just compensation.  U.S. Constitution Article V, XIV, N. C. State Constitution Article I, Section 19 (“Law of the Land” Clause). See Lea Company v. Board of Transportation, 308 NC 603, 304 SE 2nd 154 (1983).  The second Constitutional limitation upon the exercise of eminent domain, and the one which is the principal topic of this manuscript, is that private property may be taken only for public purposes.  U.S. constitution Article V, XV; Hawaii Housing Authorities v. Midkiff, 467 U.S. 299, 81 L.Ed. 2nd 186 (1984).  

It is accurate to state that what constitutes a “public use or public purpose” justifying a taking through eminent domain is an evolving and expanding concept.  The legislature has by statute enumerated those purposes and activities which are statutorily presumed to be for a public purpose.  These enumerated purposes encompass traditional activities and purposes of government such as streets, water, sewer, electric power, parks, and similar purposes. 
See N.C. G.S. 40A-3, which lists those activities and purposes for which condemnation of land is authorized.  Though this General Statute sets forth a “master list” of activities traditionally satisfying the public purpose test, whether a particular taking of property and the circumstances surrounded such a taking, are for a legitimate public purpose is a judicial question to be determined by the courts as a matter of law on a case by case basis, reviewable on appeal.  State Highway Commission v. Batts, 265 N.C. 346, 144 SE 2nd 126.
As noted, the government has the inherent power of eminent domain.  The North Carolina Legislature, in addition to categorizing those purposes for which private property may be condemned, has enacted statutory procedures for the exercise of the eminent domain power.  

The State Department of Transportation has traditionally employed the power and procedures of Article 9 of Chapter 136 of the General Statutes in the taking of right of way and other interests for street and highway purposes.  Local government agencies and private utility companies have in the past employed a variety of statutory schemes governing the eminent domain procedures.  In 1981, however, the North Carolina General Assembly adopted GS Chapter 40A, which was intended to establish a uniform set of eminent domain laws for public and private condemnors, excepting the State Department of Transportation.  Article 1 of Chapter 40A sets forth general principles regarding the eminent domain laws.  Article 2 establishes the uniform procedures for eminent domain actions by private utility companies.  Article 3 of GS Chapter 40A sets forth the condemnation law for local agencies such as municipalities, counties, boards of education, and a few others.
THE KELO DECISION
Typically, eminent domain law does not make headline news.  The decision of the United States Supreme Court in the matter of Kelo v. City of New London, Connecticut, 125 S.Ct. 2655, 162 L.Ed.2nd 439 (June 23, 2005) is remarkable in that respect.   The public outcry following the Supreme Court’s Kelo decision encompassed wide spread newspaper headlines, media and political hand ringing, and even bumper stickers proclaiming “STOP EMINENT DOMAIN ABUSE”.
The Kelo case arose as a challenge by owners of property in New London, Connecticut to the City’s plan to condemn their residential property for a redevelopment project, involving the construction of a 90 acre multi-use complex along the City’s waterfront. 
New London had experienced decades of economic decline, and in 1990 was designated as a “distressed municipality” by a Connecticut state agency.  In 1996, the federal government had closed a major military installation in New London employing more than 15,000 people.  The City had an unemployment rate twice the State’s, and had been losing population since 1920.
In 1998 the City formed the New London Development Corporation, a private, non profit entity, to promote economic revitalization.  The NLDC targeted the waterfront redevelopment area as a promising site for redevelopment initiatives, being located immediately adjacent to property selected by the Pfizer Corporation for construction of a major research facility.  The NLDC determined that the Pfizer Corporation project might serve as a catalyst for development in the area.  

Following substantial meetings, evaluation of alternative proposals, and review by state agencies, the NLDC developed a plan for a mixed use project comprising a waterfront conference center, a hotel, restaurants, marinas and shopping areas for the targeted neighborhood.  The NLDC was authorized by the City of New London to acquire real property within the plan area by purchase or eminent domain.  Under the re-development plan the NLDC would take title to the various properties, and they would negotiate a long term ground lease for certain of the properties with a private developer, to be selected from a group of redevelopment applicants.  The private redeveloper was expected to lease the acquired property to other private tenants.  None of the 115 privately owned properties encompassed within the City’s development plan had been found to be blighted, dilapidated, or otherwise injurious to the public.
The property owners sought a restraining order in the New London Superior Court, claiming that the taking of their properties would violate the “Public Use” clause of the Fifth Amendment to the U.S. Constitution.  On appeal, the Connecticut Supreme Court held that all of the proposed takings were valid.  268 Conn. 1, 843A. 2nd 500(2004).  The Connecticut Supreme Court specifically upheld the Connecticut statute authorizing the taking of land for purely economic development, declaring such to be a valid public use under the Federal and State Constitutions.
The U.S. Supreme Court, in a divided Opinion with several dissenting opinions being filed, held that the taking of the Kelo’s home for purely economic development purposes, including the reconveyance of the property to private entities for redevelopment, was a legitimate and constitutional public purpose.

The Majority Opinion was written by Justice John Paul Stevens.  In its Opinion the Court first noted that, consistent with prior precedent, the Public Use Clause of the United States Constitution has not, and is not to be, construed in its limited, literal sense.  Rather that requiring condemned property to be put into use by and for the general public, the Public Use Clause has been interpreted to require only a public purpose and benefit for the taking (Hawaii Housing Authority v. Midkiff 467 US 229, 104 S.Ct.2321, 81 L.Ed. 2nd 186 (1984)).
After essentially equating the “public use” requirement with “public purpose”, the court then noted that “promoting economic development is a traditional and long accepted function of government”.   Kelo at 2665.

The Court then addressed the question whether the Public Use Clause required actual public ownership of the condemned property.  In holding that pubic ownership was not necessary, the Court cited Berman v. Parker, 348 US 26 75 S.Ct.98, 99 L. Ed. 27 (1954), the landmark Supreme Court decision upholding the constitutionality of land condemnation for Urban Renewal purposes.  As part of the traditional Urban Renewal (or “Urban Redevelopment”) programs popularized in the 50’s, blighted urban areas would be acquired through purchase or condemnation, and thereafter reconveyed to private developers for redevelopment in furtherance of a formally adopted redevelopment plan for such areas.  The Court also relied upon the practice well established in the 19th century, in which the government condemned land for railroad rights of way, later to be reconveyed to private railroad companies.
Finally, the Court placed great importance in deferring to the legislative pronouncements in the various states regarding the use of eminent domain powers.  The Court particularly noted that the Connecticut legislature had specifically authorized economic development acquisitions through condemnation for urban revitalization projects, such as that found in Kelo.
Justice O’Connor, joined by Justices Scalia and Thomas dissented, arguing that Court’s decision takes prior case law on the Public Use doctrine to far.  Justice O’Conner maintained that the Court’s reliance upon its holding in Berman v. Parker depended strongly upon the existence of “blighted” properties requiring condemnation.  The majority’s decision in Kelo could not be justified, she maintained, since there was no claim that the property condemned by the redevelopment agency was “the source of any social harm”.  Kelo at 2675.  
 As noted by Justice O’Connor, the Court’s decision leads to:

“the absurd argument that any single family home that might be raised for an apartment building, or any church that might be replaced with a retail store, or any small business that might be more lucrative if it were instead part of a national franchise is inherently harmful to society, and thus within the government’s power to condemn”.  Kelo at 2675.
Finally, Justice Thomas’s Dissent would have the  Court return to a strict interpretation of the Public Use clause as requiring general use by and for members of the public, rather that the broader “public purpose and benefit” interpretation.

FALLOUT FROM KELO AND LEGISLATIVE INITIATIVES
The public reaction to the Supreme Court’s Kelo decision was strong and, certainly in this state, almost universally negative.  While the Supreme Court’s decision was not a particularly trail-blazing one, the Court’s validation of a taking by eminent domain for economic development purposes in the state of Connecticut was taken up as a cause celebe by a wide range of interest groups.  I am sure many of us have heard of the New Hampshire-based local initiative in condemning Justice Steven’s residence to make way for a commercial enterprise.  Clearly the “robbing the poor to feed the rich” and similar themes coming out of the Kelo decision were ripe for popular consumption and, some might say, exploitation.  
In North Carolina, State and local entities with the power of eminent domain were quick to assure advocacy groups and the public in general that eminent domain authority could not be used for economic development purposes, and the decision would have no effect in this state.  It is true that no express authorization for use of eminent domain for economic development purposes is to be found in our General Statutes.  It has been pointed out, however, that certain features of the State’s Urban Redevelopment Law (Article 22, GS Chapter 160A) allow condemnation of property which is not itself blighted as part of an overall neighborhood redevelopment plan, under the cited statute.  It has also been noted that post-condemnation transfers of condemned property to private entities provide an opportunity for de facto economic development condemnation in this State (See “The Impact of Kelo v. New London: Blurring the Line Between Public Use and Private Gain”, Stephanie Hutchins Autry, Esq. Eminent Domain in North Carolina Workshop, Workshop January 26, 2006, Lorman Educ. Services).  

In response to this Kelo-inspired attention to the use of eminent domain in North Carolina for allegedly non-public purposes, there was appointed by the Speaker of the NC House of Representatives, a Select Committee on Eminent Domain Powers.  The official charge to the House Select Committee included a directive that the Committee shall study:

1).  The effect of the Kelo ruling on the use of eminent domain powers granted by the state to local governments and other entities.


2.)  The uses of eminent domain that should be allowed to local governments and other entities and the restrictions that should be placed upon the uses.


3.)  The procedures used in the condemnation of private property and whether or not those procedures afford ample rights to property owners for the protection of their property and whether those proceedings provide for the payment of the true market value of property condemned.


4.)  The means by which property owners’ whose property is sought to be condemned may be placed on an even footing with the condemning local authority or other entity so that the property owners are not overwhelmed by the power of the public purse in the procurement of expert witnesses and legal representation.

5.)  Whether changes in the laws or State Constitution are needed, and if so what those changes should be.

REPORT OF NC HOUSE INTERIM SELECT COMMITTEE AND Ratified House Bill 1965


The 2006 NC Legislative Session resulted in the adoption of a single bill on the subject of eminent domain.  Ratified House Bill 1965 (Sessions Law 2006-224), which was the sole legislative recommendation of the House Select Committee, enacted several changes in the eminent domain law of the State, which were somewhat limited in scope.

Ratified House Bill 1965 first provides that the “laundry list” of allowed purposes for private and local public condemnation represents the exclusive list of purposes for which eminent domain powers may be exercised.  Accordingly, and except for condemnation proceedings initiated before July 1, 2006, all local acts authorizing purposes for condemnation not included within the G.S. §40A-3 listing are repealed.  The Bill further states that no local acts which limit the purposes for which eminent domain may be used are repealed.


The second major change enacted under House Bill 1965 relates to the procedures of the Urban Redevelopment Law.  Specifically, the new law requires not only that, a redevelopment area be “blighted” as the term is defined by statute, but also that any individual parcel subject to eminent domain must also be found “blighted”. (See “Forcing Urban Redevelopment to Proceed Building by Building-  NC’s Flawed Policy in Response to Kelo”  85 NC L. Rev. 1784)
 N.C. Legislation Not Adopted


A number of legislative initiatives were not adopted during the 2006 through 2008 Sessions.   Though all these bills are not addressed in this manuscript, the following represent several of the more interesting, not-adopted Legislative initiatives:

House Resolution 1855 expresses formal disagreement with the majority Opinion in the Kelo case, and “supports the rights of property owners granted in the Fifth Amendment of the United States Constitution”.

 House Bill 2213.  This bill would have provided for a Constitutional Amendment to be put to the voters of this State on the subject of eminent domain.   The proposed amendment would add a second paragraph to Section 19 of Article 1 of the North Carolina Constitution as follows:  “Private property shall not be taken except for a public use.  Except if the property to be taken is blighted, as defined by general law, public use does not include the ownership of property by a private entity for economic development.  Just compensation shall be promptly paid and, if demanded by the owner, shall be determined by a jury”. 
House Bill 1854.  This bill would have also provided for a Constitutional Amendment, adding a new section as follows: 
 “Section 38.  Restriction on Use of Eminent Domain.  Neither the State of North Carolina nor any local government or political subdivision of local government may take any property by eminent domain where the purpose of the condemnation is solely for the economic development purposes, including increasing the tax base or increasing the rate or quality of employment in a community.”

Senate Bill 726 would have prohibited the use of eminent domain by the State to acquire property for public parks purposes.

Senate Bill 1321 would have repealed the authority of local public condemnors to condemn property under the Urban Redevelopment Law.
Senate Bill 766 (2007) would provide for a “functional replacement” valuation of  property owned by non-profit, religious, and eleemosynary entities.

Senate Bill 704 (2007) would provide for attorney’s fees to prevailing landowners in condemnation cases.  
Finally, House Bill 878, introduced in the 2007 Session and which passed the House, died in Senate Committee during the Short Session. This bill proposed submitting a constitutional amendment to the electorate, which would prohibit use of eminent domain for economic development purposes, restrict use of eminent domain to “public use”  rather than public purpose and benefit, and would bolster the right to jury trial. A copy of HB 878 is attached to this manuscript.
  Federal Legislative Action On Eminent Domain And Activity In  Other States


A single federal legislative initiative secured passage on November 30, 2005.  This measure was included within the annual spending bill for the Department of Housing and Urban Development, and prohibited the use of federal funding for any project using eminent domain authority to acquire property for a non-public use.  


The principal stand-alone federal legislation in 2005 on the subject of eminent domain was entitled the “Private Property Rights Protection Act of 2005”, being House Resolution 4128.  The bill  passed the U.S. House of Representatives, but died in Senate Committee.

In 2007, Senate Res. 48 and House Res. 3053 “Private Property Rights Protection Acts” were introduced, to prohibit economic development- motivated eminent domain actions by state and local governments. A copy of HR 3053 is attached.  Passage of either of these measures appears unclear.

Also attached to the manuscript is a synopsis of eminent domain legislation in other states, (as of the spring of 2006).
 A  DIGRESSION ON “PUBLIC USE” AND “PUBLIC PURPOSE”  

There appears to be widespread opposition to the use of eminent domain for economic development purposes, that is, the condemnation of property for reconveyance to a private, for-profit entity for development to promote the local economy, create jobs, increase the tax base, etc.  The dissenting opinions in the Kelo case; the General Assembly’s recent attention to “eminent domain abuse”; and the public outcry over Kelo would seem to bear this out.  There appears to be strong sentiment that eminent domain should be limited to traditional governmental purposes and that condemned property should be owned by the government for use by the citizenry.  
However, it is important to realize that North Carolina law on the question of “public use” (as well as the law of other states) has evolved to encompass a more expansive definition of “public use” justifying exercise of eminent domain.  As stated in State Highway Commission v. Batts, 265 NC 346, 144 SE 2nd 126 (1965):
“Public Use”, as applied in the exercise of the power of eminent domain, is not capable of precise definition applicable to all situations.  The term is elastic, and keeps pace with changing conditions, since the progressive demands of society and changing concepts of governmental duties and functions are constantly bringing new subjects forward as being for “public use”.  Batts at 355. 

It is now the prevailing view that public benefit, not necessarily actual use by the public, is sufficient to authorize a taking within the meaning of the “public use” limitation of the Fifth Amendment.  Berman v. Parker, 348 US 26 (1954).
It is interesting to note that the eminent domain enabling law for most public and private condemnors, states that “For the public use or benefit (emphasis added) the (listed condemnors) shall have the power of eminent domain and may acquire by purchase or condemnation property for the stated purposes… authorized by law.”  GS 40A-3(a)(Local Private Condemnors); 40A-3(b) (Local Public Condemnors).
Contrast those provisions of House Bill 878, which proposed a Constitutional Amendment on the subject of eminent domain, beginning with the language, “Private property shall not be taken except for a public use…” (emphasis added).  One can imagine our appellate courts’ struggling to reconcile the statutory enabling law with the more restrictive Constitutional language, together with the ample body of common law on the “public use and benefit” question.  
Set forth below are some of the more notable decisions of our courts construing the “public use and benefit” requirement.
State Highway Commission v. Batts, 265 N.C. 346, 144 S.E. 2d 126 (1965).  Held:  A proposed road, 3,316 feet long, dead-ending at a single residential property, with the only persons using the proposed road being the two residents, their relatives, and persons having business or social relations with them, is not for a public purpose justifying the use of eminent domain.

Stout v. City of Durham, 121 N.C. App. 716, 468 S.E. 2d 254 (1996).  Held:  A municipal sanitary sewer main extension to serve a single shopping center is for the public use and benefit, justifying exercise of eminent domain.  In this case, the court placed great reliance upon the language of G.S. § 40A-3, finding that the availability for use of the sewer line to other properties along the way satisfied the “public use” requirement.  The provision of expanded sanitary sewer services being essential to growth and economic development, was found to satisfy the “public benefit” requirement.

Carolina Telephone and Telegraph Co. v. McLeod, 321 N.C. 426, 364 S.E.2d 399 (1988).  Held:  A power line easement to serve a single electric power customer was for a public use or benefit, justifying exercise of eminent domain.  Here, the fact that a power line was extended some distance over property of others to serve a single recipient does not disqualify the power line easement as being for a public purpose.  The court noted that “The mere fact that the advantage of the use inures to a particular individual will not deprive it of its public character”.  Again, the court emphasized availability of use of the service, not actual use.
State Highway Commission v. Thornton, 271 N.C. 227, 156 S.E. 2d 248 (1967).  Held:  A cul-de-sac access road to a single private industry serving the 700 employees of the industry, with the cost for such road being underwritten by private commercial interests, is for a public purpose justifying exercise of eminent domain.  This decision, in an Opinion by Justice Lake, contains perhaps the best survey of North Carolina law on the public use and benefit question.  The Opinion noted that the “economic benefits to a community anticipated from the attraction to it of a large and wealthy prospective employer, are not determinative of whether property taken . . . is for a “public use”.  The court stated that “the home of a poor man cannot be taken from him by eminent domain and turned over to the private use of a wealthy individual or corporation merely because the latter may be expected to spend more money in the community . . .”  Notwithstanding these pronouncements, the Court found that the road was for a public use.

City of Statesville v. Roth, 77 N.C. App. 803, 336 S.E. 2d 142 (1985).  In this somewhat aberrant decision, our Court of Appeals Held:  A water and sewer line to serve a single manufacturing plant was for a private, not public use, and the use of eminent domain for such purpose was not authorized.  

Conclusion_
As one may see, the question of whether eminent domain may be legitimately used to acquire private property for varying purposes is a complex one, and emotionally charged.  These debates have inevitably acquired partisan political overtones.   Though the House Select Committee’s Interim Report did not propose  sweeping responses to the Speaker’s charge as some may have desired, the following aspects of our eminent domain laws remain open to scrutiny and possible modification:
· The overall adequacy of damages paid to property owners in condemnation;

· Payment of damages for business losses, as distinct from real estate value;

· Payment of attorney’s fees to condemnees; and

· Assurance that condemnor’s initial offers to property owners are sufficient and fair.
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