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 A little historical context…
 The Dan River Spill
 S.L. 2014-122/S729 (The Coal Ash Management Act of 

2014)
 Implementation issues of note
 McCrory v. Berger (in brief!)

 2016 developments…
 H630/S.L. 2016
 S71 (and S71’s veto)
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 Coal ash is the byproduct left behind when coal is burned to 
generate electricity.

 Coal ash contains numerous toxic substances, including 
arsenic, selenium, chromium, thallium, mercury, and lead

 Although it does contain toxic contaminants, coal ash itself 
was historically considered an exempt waste under an 
amendment to RCRA (the Resource Conservation and 
Recovery Act) and prior to 2015, there were no federal 
regulations governing coal ash.  In 2015, however, federal 
regulations became effective that treat coal ash as a solid 
waste under Subtitle D of RCRA, and essentially require all 
ponds to cap-in-place.
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 33 ash ponds at 14 power plants (active and 
retired) in North Carolina

 All ponds together house a total of more than 107 
million tons of coal ash

 The largest of these ponds, located at the Marshall 
Steam Plant, houses more than 22 million tons of 
ash

 Because power plants are typically located by 
surface waters, such as lakes and rivers, these coal 
ash ponds often sit in very close proximity to some 
of the State’s major waterways
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OTHER 
IMPLEMENTATION 
ISSUES

Drinking Water 
Supply Well 
Controversy

 30,000 foot overview:
 Established a comprehensive regulatory framework for the management of coal ash
 Required remediation of groundwater at all coal ash ponds owned by public utilities, 

and implementation of measures to protect nearby surface waters
 Required closure of 4 named ponds by 2019
 Required closure of all remaining ponds, and established a staggered schedule for 

closure based on risk of the individual ponds:
 High-risk by 2019
 Intermediate-risk by 2024
 Low-risk by 2029

 The bill in its entirety was 50+ pages and covered a myriad of issues.  I 
will only address the matters that are relevant to the legislation enacted 
in 2016, including:
 The Coal Ash Management Commission
 Drinking water supply well provisions
 Pond prioritization provisions
 Closure requirements and deadlines
 Variance Authority
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McCrory v. Berger
Clash between the Legislative and 
Executive branches concerning 
creation of the Coal Ash 
Management Commission, the Oil 
and Gas Commission , and the 
Mining Commission over whether 
the legislative appointments to the 
commissions violated several 
provisions of the State's 
Constitution, including the 
separation of powers clause1 (N.C. 
Const. Art. III, sec. 5(8)) and the 
appointments clause2 (N.C. Const. 
Art. 1, sec. 6). The Court held 
"while the appointments clause 
itself places no restrictions on the 
General Assembly’s ability to 
appoint statutory officers, the 
challenged provisions violate the 
separation of powers clause."

WE HAD TO DO SOMETHING…
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 Would have:
1. Required a coal ash pond owner to provide permanent 

alternative water supplies for residents in areas 
surrounding coal combustion residuals surface 
impoundments

2. Extended the period for public comment and review of 
proposed risk classifications for coal combustion 
residuals surface impoundments

3. Modified appointments to the Coal Ash Management 
Commission, the Mining Commission, and the Oil and 
Gas Commission in response to McCrory v. Berger

 Passed by both chambers and sent to the 
Governor for signature
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 Repeals all provisions related to the Coal Ash 
Management Commission in the General Statutes

 Requires a coal ash pond owner to provide 
permanent alternative water supplies for residents 
in areas surrounding coal combustion residuals 
surface impoundments

 Allows reconsideration of risk classifications for 
coal ash ponds based on fulfillment of certain 
criteria

 Modifies appointments and other provisions 
governing the Mining Commission and the Oil and 
Gas Commission
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