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 I. The North Carolina Supreme Court’s Opinion in McCrory v. Berger 

 

 In McCrory v. Berger, 368 N.C. 633, 781 S.E.2d 248 (2016), the North Carolina Supreme 

Court held that legislative appointments to executive branch agencies may, in some 

circumstances, violate the Separation of Powers provision of the North Carolina Constitution, 

N.C. Const. art. I, § 6.  The Court held that the three commissions before the Court (the Coal Ash 

Management Commission, Oil and Gas Commission and Mining Commission) had been 

improperly constituted as a result of the legislative appointments to those commissions. 

 

 Governor McCrory, joined by former Governors Hunt and Martin, brought a complaint 

asserting that legislative appointments to executive branch boards and commissions violates the 

Appointments Clause, N.C. Const. art III, § 5(8), and the Separation of Powers Clause, N.C. 

Const. art. I, § 6.  The Appointments Clause provides: 

 

The Governor shall nominate and by and with the advice and consent of a 

majority of the Senators appoint all officers whose appointments are not 

otherwise provided for.   

 

N.C. Const. art III, § 5(8).  The Separation of Powers Clause states: 

 

The legislative, executive, and supreme judicial powers of the State government 

shall be forever separate and distinct from each other. 

 

N.C. Const. art. I, § 6.   

 

 A three-judge panel of the Wake County Superior Court held that all legislative 

appointments are invalid.  The Superior Court concluded that because the statutes creating the 

Coal Ash Management Commission, Oil and Gas Commission and the Mining Commission 

“provide for legislative appointment of some members,” these statutes constitute “an 

impermissible commingling of the legislative power and executive power” in violation of the 

Separation of Powers Clause.  Superior Ct. Slip op. at 11 (reprinted in N.C. S. Ct. Record on 

Appeal, No. 113A15, pp. 61-72). 

 

 The North Carolina Supreme Court modified and affirmed the decision of the three judge 

panel.  Although the Supreme Court agreed that the three commissions before it were not 

properly constituted, the Supreme Court made clear that not all legislative appointments are 

invalid. 

 

 The Appointments Clause 

 

 In McCrory, the North Carolina Supreme Court rejected the Governor’s argument that 

legislative appointments to executive branch agencies violate the Appointments Clause.  In 

Martin v. Melott, 320 N.C. 518, 359 S.E.2d 783 (1987), each of the six Justices sitting on that 

case concluded that the Appointments Clause does not prohibit the legislature from making 

executive branch appointments.  In Melott, the plurality concluded: 
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As we read Article III, Sec. 5(8), it is clear that it means the Governor has the 

power to appoint an officer of the State with the advice and consent of a majority 

of the Senators, unless there is some other provision for the appointment. In this 

case there is another provision. The General Assembly has provided for the 

appointment . . . 

 

Id. at 520, 359 S.E.2d at 785; see also id. at 528, 359 S.E.2d at 789 (Meyer, J., joined by 

Whichard, J., concurring) (recognizing that General Assembly can determine who makes the 

appointment); id. at 533, 359 S.E.2d at 792 (Martin, J., dissenting) (recognizing that General 

Assembly can determine who makes the appointment, but concluding that the appointment at 

issue violates Separation of Powers).  After analyzing the history of the Appointments Clause, 

the Supreme Court in McCrory, consistent with the Melott decision, concluded: 

 

[The Appointments Clause] authorizes the Governor to appoint all constitutional 

officers whose appointments are not otherwise provided for by the constitution. It 

follows that the appointments clause does not prohibit the General Assembly from 

appointing statutory officers to administrative commissions. 

 

368 N.C. at 644, 781 S.E.2d at 255. 

 

 The Separation of Powers Clause 

 

 In concluding that the legislative appointments before it violate Separation of Powers, the 

Supreme Court summarized its opinion as follows: 

 

[W]e hold that the challenged appointment provisions violate the separation of 

powers clause.   When the General Assembly appoints executive officers that the 

Governor has little power to remove, it can appoint them essentially without the 

Governor’s influence. . . . When those officers form a majority on a commission 

that has the final say on how to execute the laws, the General Assembly, not the 

Governor, can exert most of the control over the executive policy that is 

implemented in any area of the law that the commission regulates. 

 

Id. at 647, 781 S.E.2d at 257 (emphasis added).  The Court expressly stated that it was not 

creating any bright line rules that could be applied in other cases.  The Court noted: 

 

We cannot adopt a categorical rule that would resolve every separation of powers 

challenge to the legislative appointment of executive officers. Because each 

statutory scheme will vary the degree of control that legislative appointment 

provisions confer on the General Assembly, we must resolve each challenge by 

carefully examining its specific factual and legal context.   

 

Id. at 646-47, 781 S.E.2d at 257 (emphasis added).  In the absence of such a categorical rule, the 

meaning and application of the McCrory decision will likely be litigated for years to come. 
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The McCrory Factors 

 

 Despite the Court’s refusal to adopt a categorical rule in McCrory, one can glean three 

factors that are likely to be applied in future cases: 

 

 1. Whether the Governor has the ability to remove the legislative appointees;  

 

 2. Whether the Governor makes a majority of the appointments; 

 

3. Whether the Commission is given final authority to execute laws the Governor is 

charged with enforcing (i.e., whether the Commission carries out a “core” 

executive function); 

 

 The first factor (the Governor’s ability to remove appointees) is somewhat perplexing.  

The statutes at issue provide that the Governor may remove a Commission member for 

“misfeasance, malfeasance or nonfeasance.”  N.C. Gen. Stat. § 130A-309.202(e) (Coal Ash 

Management Commission); N.C. Gen. Stat. § 143B-291(d) (Mining Commission); N.C. Gen. 

Stat. § 143B-293.2(c)(1) (Oil and Gas Commission).  This same language appears in countless 

other statutes.  See, e.g., N.C. Gen. Stat. § 104E-8 (Governor is given authority to appoint all 11 

voting members of the Radiation Protection Commission, but can only remove those members 

for “misfeasance, malfeasance or nonfeasance”).  Consequently, an undue emphasis on this first 

factor could call into question virtually all boards and commissions with legislative appointees. 

 

Limiting the Governor’s ability to remove board and commission members based on 

misfeasance, malfeasance or nonfeasance serves valid public policy objectives.  If this limitation 

were not placed on the Governor’s ability to remove commission members, a substantial risk 

exists that any new Governor would remove the appointments of a prior Governor and replace 

those members with his or her own appointments.  This would undermine continuity within 

boards and commissions and risk substantial disruption of their work. 

 

 Moreover, the Supreme Court’s emphasis on the Governor’s ability to remove members 

seems to overlook the fact that board and commission members are required to take an oath of 

office to perform their work on behalf of the State as a whole – and not for the benefit of the 

individual who appoints them.  Under the North Carolina Constitution, each board and 

commission members must take an oath that he or she “will faithfully discharge the duties of my 

office.”  N.C. Const. art. VI, § 7. 

 

 The second factor (whether the Governor makes a majority of the appointments) would 

appear to be relatively straightforward.  The Court, however, emphasizes that it is creating no 

bright line rules.  Accordingly, litigation can be expected even when the Governor has a majority 

of the appointments – particularly a bare majority.  As a corollary, courts will have to resolve 

what happens when the Governor has a majority of the appointments, but the General Assembly 

has placed limitations on who the Governor may appoint.  For example, if the Governor were 

given a majority of appointments to an environmental board, but one or more of those appointees 

were limited to licensed attorneys whose practice focuses on the representation of industrial 

concerns in environmental matters, a question may arise as to whether the Governor truly has the 
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ability to appoint the majority of voting members of the board.  Cf. N.C. Gen. Stat. § 143B-

283(a1)(7) (requiring one of Governor’s appointees to the Environmental Management 

Commission must be actively employed by, or recently retired from, an industrial manufacturing 

facility).  The Court’s potential concern that the Governor no longer controls the board or 

commission would presumably be even greater if the qualification imposed by the General 

Assembly is likely to result in frequent recusals of the Governor’s appointees. 

 

 The third factor (whether the board performs a core executive branch function) creates 

the greatest uncertainty among the three factors referenced in McCrory.  In the modern 

administrative state, virtually every board and commission fulfills some quasi-legislative, quasi-

judicial and quasi-executive functions.  Moreover, the decision adds little guidance as to what 

constitutes “the final say on how to execute the laws.”  368 N.C. at 647, 781 S.E.2d at 257.  In 

two separate places, the opinion references “core” functions and powers of the executive.  Id. at 

636, 781 S.E.2d at 250 (“[O]ne branch [may] not prevent another branch from performing its 

core functions.”); id. at 645, 781 S.E.2d at 256 (legislature cannot “‘unreasonably disrupt a core 

power of the executive’”) (quoting Bacon v. Lee, 353 N.C. 696, 717, 549 S.E.2d 840, 854 

(2001)).  The Court’s decision strongly implies that the process of reviewing administrative rules 

for compliance with the Administrative Procedure Act does not constitute a “core” executive 

function.  Id. at 648 n.7, 781 S.E.2d at 258 n.7.  The Court does not otherwise discuss what is or 

is not a core executive power.  Perhaps the analysis falls within Justice Stewart’s adage:  “I know 

it when I see it.”  Jacobellis v. Ohio, 378 U.S. 184, 197 (1963) (Stewart, J., concurring). 

 

 Justice Newby’s Dissent 

 

 Justice Newby provided the lone dissent in the McCrory case.  Although he agreed with 

the majority’s conclusion that legislative appointments do not run afoul of the Appointments 

Clause, Justice Newby vehemently disagreed with the majority’s conclusion that the 

appointments at issue violate the Separation of Powers Clause. 

 

 Justice Newby noted that “the authority to appoint the official has never been deemed the 

power to control the appointee.”  368 N.C. at 649, 781 S.E.2d at 258 (Newby, J., concurring). 

According to Justice Newby, the Supreme Court has recognized for over a century that “filling 

the position is not exercising the power of the position.”  Id. at 649 n.8, 781 S.E.2d at 259 n.8.   

 

Left unsaid in Justice Newby’s dissent is that it would seem extremely odd for the Court 

to have upheld legislative appointments for the past century based on the Court’s construction of 

the Appointments Clause without it ever occurring to the Court (or prior Governors and past 

Legislatures) that those same appointments might be invalid under the Separation of Powers 

Clause.  Examples abound of the General Assembly making appointments to executive branch 

agencies going back to the 1800s.  Act of Jan. 26, 1899, ch. 24, § 3, 1899 N.C. Sess. Law 119, 

119 (General Assembly appointment of directors to State Prison of North Carolina); Act of Feb. 

10, 1899, ch. 68, § 1, 1899 N.C. Sess. Laws 201, 201 (providing for General Assembly 

appointments to Board of Internal Improvements); Act of Mar. 2, 1899, ch. 19, § 2, 1899 N.C. 

Sess. Laws 111, 111 (General Assembly appointment of commissioners with general supervision 

of shell-fish industry). 
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II. Uncertainty in the Wake of McCrory   

 

The McCrory decision creates more questions than it answers.  Some of the agencies and 

commissions that stand in the bull’s eye are discussed below. 

 

Specific Boards and Commissions 

   

 The boards and commissions in which the Governor does not have a majority of the 

appointments or in which the Governor has a bare majority are most likely to be in the crosshairs 

following the McCrory decision, particularly if the board or commission is engaged in 

controversial decisions. 

 

 Global Transpark.  The Global Transpark Authority is comprised of 6 members 

appointed by the Governor, 6 members appointed by the General Assembly, 1 member 

appointed by the Lenoir County Commissioners, 1 member appointed by the Kinston 

City Council, the Secretary of Commerce, the Commissioner of Agriculture, the Chair of 

the States Ports Authority, the President of the North Carolina System of Community 

Colleges and the President of the University of North Carolina.  Additionally, the State 

Treasurer serves ex officio in a non-voting capacity.  Thus, the Global Transpark has 19 

voting members – 8 are appointed by the Governor or someone the Governor has 

appointed (i.e., Secretary of Commerce and Chair of the States Ports Authority).  As the 

Global Transpark notes on its website, it is “a division of the North Carolina Department 

of Transportation and is under the supervision of the Secretary of Transportation.”  

Accordingly, there would appear to be little question that it performs core executive 

functions and that the Governor’s failure to appoint a majority of the voting members of 

the Authority interferes with his ability to  execute the laws.  Like most other boards and 

commissions, the Governor may only remove a member of the Authority for 

“misfeasance, malfeasance, or nonfeasance.”  N.C. Gen. Stat. § 63A-3(g).  Thus, Global 

Transpark Authority would appear to be similarly situated to the Coal Ash Management 

Commission, Mining Commission and Oil and Gas Commission.  In the absence of a 

legislative fix, the Global Transpark Authority will likely be held to be unconstitutionally 

constituted.  Accordingly, anyone who has entered into contracts with the Global 

Transpark subsequent to Jan. 29, 2016 (the date of the McCrory decision) is doing so at 

its peril.  Ironically, Governor Martin, one of the plaintiffs in the McCrory case, was the 

driving force behind the creation of the Global Transpark. 

 

 Turnpike Authority.  The North Carolina Turnpike Authority was created in 2002 in 

order to facilitate the funding of some highway projects with tolls.  Due to the 

controversy surrounding some of its projects, the Turnpike Authority would appear to be 

a likely target post-McCrory.  Like the Global Transpark, the Turnpike Authority falls 

within the Department of Transportation and would presumably be viewed as conducting 

core executive branch functions.  The Governor has no authority to remove members 

appointed by the General Assembly.  N.C. Gen. Stat. § 136-89.182(g).  The only factor 

working in the Authority’s favor is that the Governor effectively appoints a bare majority 

of the Authority.  N.C. Gen. Stat. § 136-89.182(c) (9 voting members consisting of 4 

appointed by the Governor, 4 by the General Assembly and the Secretary of 
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Transportation).  The Supreme Court, however, seems to have indicated that this is not a 

dispositive factor in and of itself.  Moreover, the Supreme Court has not answered the 

question as to what happens when a gubernatorial appointee must recuse himself or 

herself from a decision or if a member of the Governor’s majority becomes incapacitated. 

 

 Lottery Commission.  Like the Turnpike Authority, the Governor has a bare majority of 

the appointees to the Lottery Commission.  N.C. Gen. Stat. § 18C-111 (5 by the Governor 

and 4 by the General Assembly).  Given the controversy surrounding the creation of the 

Lottery Commission (and the billions that would be at stake if the acts of the Commission 

were declared void ab initio), a class action on behalf of losing lottery purchasers is 

certainly not beyond the realm of possibility. 

 

 Environmental Management Commission.  The EMC is involved in highly controversial 

decisions, thereby increasing the incentive for someone to attack the authority of the 

EMC.  The EMC is composed of 15 members – 9 appointed by the Governor and 6 

appointed by the General Assembly.  The Governor’s appointments, however, are 

restricted.  See, e.g., N.C. Gen. Stat. § 143B-283(a1)(7) (one appointee must be actively 

employed by, or recently retired from, an industrial manufacturing facility).  With respect 

to unrestricted (or “at large”) appointments to the EMC, the Governor has one, and the 

General Assembly has six.  The McCrory decision provides no guidance with respect to 

restricted appointments.  Similarly, the decision does not touch on whether the 

Governor’s appointees must constitute a majority of any committee that has been 

delegated final authority by the EMC (such as the Civil Penalty Remissions Committee 

or Special Air Permits Appeals Committee). 

 

 Rules Review Commission.  The RRC is charged with ensuring that administrative rules 

adopted by agencies comply with the procedural requirements of the Administrative 

Procedures Act.  All 10 members of the RRC are appointed by the General Assembly.  

N.C. Gen. Stat. § 143B-30.1.  In McCrory, the Supreme Court strongly foreshadowed 

that the RRC is properly constituted.  The majority noted: 

 

[T]he General Assembly may have broader latitude than it does here when 

it appoints members to commissions whose functions are different from 

those of the commissions in the present case, such as the Rules Review 

Commission. 

 

368 N.C. at 648 n.7, 781 S.E.2d at 258 n.7.  Nevertheless, the RRC has been at the center 

of constitutional challenges in the past, see Br. of N.C. Board of Pharmacy, N.C. Board of 

Pharmacy v. Rules Review Comm’n, No. 673A05, at 49-76 (N.C. S. Ct.) (filed May 22, 

2006), and the quote set out above may not discourage advocates from continuing to 

bring legal challenges with respect to the RRC. 
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 Licensing Boards 

 

 Numerous licensing boards have a majority of legislative appointments.  See, e.g., N.C. 

Gen. Stat. § 74-C (Private Protective Services Board); N.C. Gen. Stat. § 74F-5 (Locksmith 

Licensing Board); N.C. Gen. Stat. § 89G-4 (Irrigation Contractors’ Licensing Board); N.C. Gen. 

Stat. § 90-171.21 (Board of Nursing); N.C. Gen. Stat. § 90-353, -354 (Board of 

Dietetics/Nutrition); N.C. Gen. Stat. § 90-383 (Board of Fee-Based Practicing Pastoral 

Counselors); N.C. Gen. Stat. § 90-626 (Board of Massage and Bodywork Therapy); N.C. Gen. 

Stat. § 90-650 (Respiratory Care Board); N.C. Gen. Stat. § 90A-73 (On-Site Wastewater 

Contractors and Inspectors Certification Board); N.C. Gen. Stat. § 90D-5 (Board of Interpreter 

and Transliterator Licensing); N.C. Gen. Stat. § 143-143.10 (Manufactured Housing Board); 

N.C. Gen. Stat. § 143-151.46 (Home Inspector Licensure Board); N.C. Gen. Stat. § 143B-168.4 

(Child Care Commission); see also N.C. Gen. Stat. § 17C-7 (Criminal Justice Education and 

Training Standards Commission); N.C. Gen. Stat. § 17E-3 (Sheriffs’ Education and Training 

Standards Commission); N.C. Gen. Stat. § 90-113.32 (Substance Abuse Professional Practice 

Board): N.C. Gen. Stat. § 90C-23 (Board of Recreational Therapy Licensure); N.C. Gen. Stat. § 

106-65.23 (Structural Pest Control Committee). 

 

 Whether these boards can continue as currently structured post-McCrory will depend on 

whether the licensing of professions that impact public health and safety stands as a core 

executive function. 

 

 Disciplinary Action of the Judicial Standards Commission of Executive Commissions 

 

 The Judicial Standards Commission is comprised of 13 members – 5 appointed by the 

Chief Justice, 2 by the Governor, 2 by the General Assembly and 4 by the State Bar Council.  

N.C. Gen. Stat. § 7A-375(a).  Thus, neither the Chief Justice nor the Governor has a majority of 

the appointments to the Commission.  Nevertheless, the Commission plays a role in disciplining 

both judicial and executive branch officials. 

 

 With respect to judges, the only disciplinary action that the Commission may take is to 

either issue a private letter of caution or recommend action by the North Carolina Supreme Court 

(which may include public reprimand, censure, suspension or removal from office).  

Accordingly, the role of the Commission in disciplining judges is likely to be viewed as advisory 

in nature and therefore in compliance with McCrory v. Berger.  

 

 The Judicial Standards Commission, however, also has jurisdiction over commissioners 

and deputy commissioners of the Industrial Commission.  N.C. Gen. Stat. § 97-78.1 (applying 

the Code of Judicial Conduct to commissioners and deputy commissioners and making them 

subject to the rules and procedures of the Judicial Standards Commission).  The Industrial 

Commission is presumably an executive branch agency – all of its members are appointed by the 

Governor.  N.C. Gen. Stat. § 97-77(a).  Nevertheless, commissioners and deputy commissioners 

can be disciplined by the Judicial Standards Commission (which does not stand as an executive 

branch agency).  Any commissioner or deputy commissioner who is sanctioned by the Judicial 

Standards Commission should be highly motivated to challenge the authority of that Commission 

to do so under McCrory v. Berger. 
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 Contested Case Proceedings 

 

 Under the Administrative Procedure Act, an Administrative Law Judge makes the final 

agency decision in contested case proceedings for many executive branch agencies.  N.C. Gen. 

Stat. § 150B-34.  The Chief Judge of the Office of Administrative Hearings is appointed by the 

Chief Justice of the North Carolina Supreme Court.  N.C. Gen. Stat. § 7A-752.  The Chief Judge 

of OAH, in turn, appoints the other ALJs.  N.C. Gen. Stat. § 7A-753.  Accordingly, a potential 

argument exists that final executive agency decisions in contested case proceedings are now 

being made by direct or indirect appointees of the Chief Justice of the North Carolina Supreme 

Court in contravention to the McCrory decision. 

 

 

 Gubernatorial Appointments Versus Appointments by Other Council of State Members 

 

 Unlike the federal government, executive powers in North Carolina are divided among 

several elected officials – all of whom sit on the Council of State.  The McCrory decision 

expressly states that it is not deciding whether a constitutional issue may arise when an 

appointment power is given to a Council of State Member other than the Governor.  The 

Supreme Court noted: 

 

Our opinion takes no position on how the separation of powers clause applies to 

those executive departments that are headed by the independently elected 

members of the Council of State. 

  

368 N.C. at 646 n.5, 781 S.E.2d at 256 n.5.  Thus, the Court has declined to determine whether 

bodies such as the Fire and Rescue Commission are improperly constituted.  That Commission 

has a majority of appointments by a Council of State member – but not by the Governor.  The 

Fire and Rescue Commission is composed of 15 members – 12 appointed by the Commissioner 

of Insurance, 1 by the Governor and 2 by the General Assembly.  N.C. Gen. Stat. § 58-78-1. 

 

 

III. Effect of a Determination that a Board or Commission is Improperly Composed 

 

The Court in McCrory did not address whether the past acts of a board or commission 

that is improperly constituted are retroactively invalid.  That issue, however, is being pressed by 

litigants.  In Haw River Assembly v. Rao, No. 15 CvS 127 (Wake County Superior Court), the 

Southern Environmental Law Center (“SELC”), on behalf of its clients, has asserted that the 

Mining and Energy Commission is unconstitutional because that commission includes members 

appointed by the General Assembly.  SELC further asserts that all actions of the Commission, 

including all rules promulgated by the Commission, “are null and void ab initio.”  Plaintiffs’ 

Motion for Preliminary Injunction ¶ 4, Haw River Assembly v. Rao, No. 15 CvS 127 (Wake 

County Superior Court) (filed April 14, 2015).  SELC argues in that motion: 

 

An unconstitutional commission composed of members unconstitutionally and 

unlawfully holding office cannot promulgate and implement rules, accept permit 
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applications or issue permits.  Where the legislature undertakes to create a public 

office by an unconstitutional statute, the holder of such office is not an officer de 

facto.  As such, the de facto officer doctrine, which gives validity to acts of 

officers whose incumbency is assumed to be proper, does not apply.  A statute 

declared unconstitutional is void ab initio and has no effect. 

 

Id. ¶ 8 (citations omitted).   When a judicial determination is made that a board or commission is 

composed in such a way as to violate the Separation of Powers Clause, further litigation may 

follow to determine the validity of actions by the board or commission that pre-date that judicial 

determination. 

 

 

 

IV. Conclusion 

 

 Under the McCrory decision, the validity of the action of any board or commission with 

legislative appointments may be subject to litigation.  In the absence of a legislative fix, the 

Supreme Court’s failure to adopt a “categorical rule” will likely give rise to continuing litigation 

with respect to numerous boards and commissions.  Until this uncertainty is resolved, whenever 

a board or commission that has one or more legislative appointees renders an adverse decision 

against one’s client, counsel should evaluate whether the validity of the board or commission is 

subject to challenge under McCrory.  
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