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Does the agency have authority to
adopt an emergency rule?

§ 150B-21.1A. Adoption of an emergency rule.

An agency may adopt an emergency rule without prior
notice or hearing or upon any abbreviated notice or
hearing the agency finds practical if:

Prong I: adherence to the notice and hearing
requirements would be contrary to the public interest

AND

Prong 2: the immediate adoption of the rule is
required by a serious and unforeseen threat to the
public health or safety.

Does the agency
have authority to
adopt an
emergency rule?

The legislature can grant an
agency specific authority to
engage in emergency
rulemaking.

When can an agency adopt
emergency rules?
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http://www.pacatholic.org/how-a-bill-really-becomes-a-law/
https://creativecommons.org/licenses/by-nc-nd/3.0/
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The standards in G.S. 150B-21.9 do not apply to emergency
rules.

An agency must prepare a written statement of its findings of
0@ 9 need for an emergency rule. The statement must be signed by
Codlﬁer S the head of the agency adopting the rule.

Review of an

Emerg ency An agency must submit the rule and its written statement of
Rule its finding of need to the Codifier of Rules.

The Codifier of Rules reviews the agency's written statement
of its findings of need for the rule within two business days to
determine whether “immediate adoption of the rule is required
by a serious and unforeseen threat to the public health or
safety.”

Codifier’s Review of an Emergency
Rule

o If the statement meets the statutory criteria, the Codifier of Rules
notifies the head of the agency and enters the rule in the North
Carolina Administrative Code on the sixth business day following
approval by the Codifier of Rules.

o If the statement does not meet the statutory criteria, the Codifier of
Rules notifies the head of the agency that it may provide additional
findings or a new statement of need. The agency may either:
> submit additional findings; or
= notify the Codifier that does not intend on providing additional

findings or a new Statement.

Reminder - The Codifier
Reviews your Findings of Need
Form for:

Prong I: adherence to the notice and hearing
requirements would be contrary to the public interest

AND

Prong 2: the immediate adoption of the rule is required
by a serious and unforeseen threat to the public
health or safety.




What if the Codifier does not
approve an emergency rule?

150B-21.1A(b) — “If an agency decides not to provide
additional findings or submit a new statement the
agency must notify the Codifier of its decision. The
Codifier must then enter the rule in the North
Carolina Administrative Code on the sixth business
day after receiving notice of the agency’s decision.”

What is the expiration date of an
emergency rule?

It is the earliest of the following dates:
o date specified in the rule;
- effective date of a temporary rule adopted to replace the emergency
rule, if approved by the Commission;
> date the Commission returns a temporary rule to an agency that
was adopted to replace the emergency rule; or

60 days from publication in the North Carolina Register, unless a
temporary rule adopted to replace the emergency rule has been
submitted to the Commission.
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Does the rule
increase a
fee?

An emergency rule
that establishes

an existing fee does
not become effective
until the agency has
complied with the
requirements of G.S.
12-3.1.

|
12

10/19/2020




What else is there to know
about emergency
rulemaking?

The agency must simultaneously begin the process
for adopting a temporary rule by submitting the rule
to the Codifier for publication in accordance with
G.S. 150B-21.1(a3).

TEMPORARY
RULES
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m Step one:

* Did the agency have authority to adopt
temporary rules?

What is the

review for a

* Did the rulemaking effort comply with

temporary G.S. 150B-21.9:

rule? « Is there authority for the rule content;

« Is the content clear;

« Is the content necessary; and

« Was the adoption in compliance with
the G.S. 150B?

Does the agency have statutory
authority to adopt a temporary rule?

§ 150B-21.1. Adoption of a temporary rule.

An agency may adopt a temporary rule when it finds that

Prong 1: adherence to the notice and hearing requirements of G.S. 150B-21.2
would be contrary to the public interest

AND

Prong 2: that the immediate adoption of the rule is required by one or more of
the following reasons:
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What are the reasons to make a
temporary rule?

Prong 2: If “the immediate adoption of the rule is required by:”

=A serious and unforeseen threat to the public health, safety, or welfare.

=The effective date of a recent act of the General Assembly or the United States
Congress.

=A recent change in federal or State budgetary policy.

=A recent federal regulation.

=A recent court order.

**Remaining reasons set forth in G.S. 150B-21.1(a) are agency specific.
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What does “recent” mean?

=the effective date of a recentact of the General Assembly or
the United States Congress;

=a recent change in federal or State budgetary policy; \
=a recent federal regulation; or
=a recentcourt order. \

150B-21.1(a2) defines “recent™ as occurring or made effective
110 more than 210 days prior (o the submission of the b
\emporary rule to the Rules Review Commission,

What if we can’t meet the
210-day requirement?

=“Upon written request of the agency, the
Commission may waive the 210-day requirement
upon consideration of the degree of public benefit,
whether the agency had control over the
circumstances that required the requested waiver,
notice to and opposition by the public, the need for
the waiver, and previous requests for waivers
submitted by the agency.” G.S. 150B-21.1(a2).
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An idestomake a
Step 1: i "
0ol | Therule i submitteto the Codifer of Rules, lon with
ep notice of public hearing, for publication on the Internet.

st ‘The agency notifies persons on the mailing list required by G.S.
ep 150B-21.2(d) and any other interested parties.

Ste| p /B8 The agency accepts public comments on the rule.

Step ‘The agency holds at least one public hearing on the rule.

NN Yo e asency adopts the temporary ruleand prepares a
ep jssi iew by the Rules Review Commissi

“Engage in permanent rulemaking.

What are
the steps
for an
agency to
adopt a
temporary
rule?
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No time limit, but don’t

An agency decides to make a temporary rule and writes the . -
rule. forget “recent” requirement.

Step 1:

At least 30 business days

‘The rule is submitted to the Codifier of Rules, along with a 8 N
prior to adoption.

notice of public hearing, for publication on the Internet.

Step 2:

At least 30 business days

The age the by G.S. 3
Step 150B-21.2(d) and any other interested partics. prior to adoption
At least 15 business days
S B The agency accepts public comments on the rule. prior to adoption.
No fewer than five days after
SJE=1 I The agency holds at least one public hearing on the rule. publication on internet.

No time limit, but don’t
‘The agency adopts the temporary rule and preparesa forget “recent” requirement.
i Rules Review C issi

Step

How does the RRC Review a
temporary rule?

= The standards in G.S. 150B-21.9 apply to temporary rules.

= An agency must prepare a written statement of its findings of
need for a temporary rule. The statement must be signed by

the head of the agency adopting the rule. V

= An agency must submit the rule and its written statement of
its finding of need to the Rules Review Commission.

= The Rules Review Commission must review the temporary
rule and the agency's written statement of its findings of need
for the rule within 15 business days.
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How does the RRC Review a
temporary rule?

RRC staff will review a temporary rule and the findings of need
1 ] form for technical changes and staff opinions

L Step one
Did the agency have authority to adopt the temporary rule?

' Step two:

Did the rulemaking effort comply with G..S. 150B-21.9:
Is there authority for the rule content:
Is the content clear;

— Is the content necessary; and
Was the adoption in compliance with the G.S. 150B?
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Reminder!

Prong 1: adherence to the notice and hearing
requirements of G.S. 150B-21.2 would be contrary to
the public interest

I
AND
Prong 2: that the immediate adoption of the rule is
required by one or more of the reasons in G.S. 150B-
21.1(a).
‘ I e,

What action may be taken by RRC
for a temporary rule?

Determine the agency does not have authority under
G.8.150B-21.1(a) to adopt a temporary rule or the
Approve the rule temporary rulemaking action did not comply with G.S.
150B-21.9.

26

Important Note on
Legislative Directives
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RRC approved your temporary
rule...

The Codifier of Rules enters
The Rules Review the rule in the North
Commission provides the Carolina Administrative
approved rule to the Code on the sixth business

Codifier of Rules within two day following receipt from
business days. the Rules Review
Commission.

|
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RRC did not approve
your temporary rule...

The Rules Review Commission provides immediate notice
to the head of the agency.

The agency may or may not supplement the written
statement of its findings of need for the rule. If the agency
decides to not supplement the written statement of its
findings of need for the rule, the Rules Review Commission
will return the rule to the agency.

When does a temporary rule
expire?

It is the earliest of the following dates:

date specified in the rule;

effective date of a permanent rule adopted to replace the temporary rule, if
approved by the Commission;

date the Commission returns a permanent rule to an agency that was adopted to
replace the temporary rule;

effective date of an act of the General Assembly to disapprove a permanent rule
adopted to replace the temporary rule; or

270 days from publication in the North Carolina Register, unless a permanent
rule adopted to replace the temporary rule has been submitted to the Commission.
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Does the rule
increase a fee?

A temporary rule that establishes a new fee
or increases an existing fee does not become
effective until the agency has complied with
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the requirements of G.S. 12-3.1.

Tips for Temporary Rulemaking

=“Recent” means occurring or made effective no more than 210 days prior to the
submission of the temporary rule to the Rules Review Commission.

=Days for the process are not calendar days, but business days.
- When an agency is trying to plan the comment period and public hearing, the days a
not calendar days, but business days. Weekends and days that the office is not open
are not counted.

“RRC has to review a temporary rule within 15 business days of submission. If
feasible, an agency should coordinate the submission of the temporary rule with the
RRC’s meeting schedule. A poorly-timed submission may result in a special set
meeting that is not necessary for the agency’s desired effective date of the rule.
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A Note on ‘

Drafting

- :
* RRC approved a “Style Guide” to
use when drafting rules.
+ Addresses common issues
including ca 3 ‘\
= Available on our website at \

httpsifles ne. gov/ncoadocume
w2

e-Rule-
Style-Guide.pdf.

* The Style Guide is non-binding

and is only meant as a guidance
document.
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https://files.nc.gov/ncoah/documents/Rules/Administrative-Rule-Style-Guide.pdf
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Amanda R
amanda @ .nc.gov

Any questions?

Ashl
ashle oah.nc.gov

12



