Guaranteed Energy Savings Contracts
Key Terms (G.S. 143-64.17)

Guaranteed Energy Savings Contract (GESC)

A contract for the evaluation, recommendation, or implementation of energy
conservation measures, including the design and installation of equipment or the repair
or replacement of existing equipment or meters, in which all payments, except
obligations on termination of the contract before its expiration, are to be made over
time, and in which energy savings are guaranteed to exceed costs.

Energy Conservation Measure (ECM)

A facility or meter alteration, training, or services related to the operation of the facility
or meter, when the alteration, training, or services provide anticipated energy savings
or capture lost revenue.

Energy Savings

A measured reduction in fuel costs, energy costs, water costs, stormwater fees, other
utility costs, or operating costs, including environmental discharge fees, water and
sewer maintenance fees, and increased meter accuracy, created from the
implementation of one or more energy conservation measures when compared with an
established baseline of previous costs, including captured lost revenues, developed by
the governmental unit.

Qualified Provider (ESCO)
A person or business experienced in the design, implementation, and installation of
energy conservation measures (referred to as an “energy service company” or “ESCO”)

Request for Proposals (RFP)

A negotiated procurement initiated by a governmental unit by way of a published notice that
includes the following: (1) the name and address of the governmental unit; (2) the name,
address, title, and telephone number of a contact person in the governmental unit; (3) notice
indicating that the governmental unit is requesting qualified providers to propose energy
conservation measures through a guaranteed energy savings contract; (4) the date, time, and
place where proposals must be received; (5) the evaluation criteria for assessing the
proposals; (6) a statement reserving the right of the governmental unit to reject any or all the
proposals; (7) any other stipulations and clarifications the governmental unit may require.

1 Guaranteed Energy Savings Contracts Norma Houston
UNC School of Government



GESC Contracting Process

Outlined below are the basic statutory requirements for entering into a GESC pursuant
to Part 2, Article 3B of G.S. Chapter 143 and other related statutes.

Step 1: Develop a Request for Proposals (RFP)

Must use RFP process for GESCs; exempt from almost all competitive
procurement requirements (requirements for sealed plans on public
construction project over certain dollar thresholds and architect/engineer
conflicts of interest prohibitions still apply).

May choose to hire a consultant to assist with developing RFP and/or seek
technical assistance from the State Energy Office.

No statutory procedures required for hiring consultant (unless consultant is
an architect or engineer, in which case Mini-Brooks Act requirements apply
unless local government exempts itself from those requirements - G.S. 143-
64.31, -64.32).

Contract for consulting services or energy audit services is not a GESC unless
contract also includes evaluation, recommendation, or installation of energy
conservation measures.

RFP must include evaluation criteria and any other stipulations and
clarifications the local government may require.

Local government responsible for establishing baseline of previous energy
costs, including captured lost revenues.

Step 2: Issue a Request for Proposals (RFP)

Must publish notice of RFP at least 15 days prior to time of opening.

Notice must be published in newspaper of general circulation in local

government’s geographical area.

Notice must include:

o Name and address of local government

o Name, address, title, and telephone number of contact person

o Notice indicating that local government is requesting qualified providers to
propose energy conservation measures through a GESC

o Date, time, and location where proposals must be received

o Evaluation criteria

o Statement reserving the right to reject any or all proposals

o Any other stipulations and clarifications the local government may require

Minority business participation requirements under G.S. 143-128.2 apply.
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Step 3: Receive proposals in response to RFP solicitation

Proposals must be sealed.
Cannot open until date and time specified in notice.

Step 4: Open proposals received in response to RFP solicitation

Must have at least 2 proposals from qualified providers to award contract. If
only 1 proposal from a qualified provider is received, must republish for 15
days - if only 1 proposal from qualified provider is received after
republishing, can open and select the proposal if qualified.

Proposals must be opened by employee of local governmental or member of
governing board.

Proposals must be opened in public.

Contents of proposals must be announced and recorded in minutes of
governing body.

Step 5: Evaluate proposals

Proposals must include estimates of all costs of:

Design and engineering

Installation, modification, or remodeling

Maintenance, repairs, and training

Debt service

Energy savings

Proposals must be evaluated by a licensed architect or engineer to determine
that proposal includes all required cost estimates and other criteria in RFP;
local government is not bound by architect or engineer’s recommendation.
Local government may require proposals to include cost for hiring architect
or engineer to conduct this review. Hiring an architect or engineer is
governed by Mini-Brooks Act (G.S. 143-64.31) unless the local government
exempts itself from these requirements (G.S. 143-64.32).

May communicate and negotiate with providers during evaluation period.

o O O O O

Step 6: Select the qualified provider that best meets the unit’s needs,
considering statutory criteria:

e Prices.
e Proposed costs of construction, financing, maintenance, and training.
e Quality of products.
e Amount of energy savings.
e General reputation and performance capabilities of qualified providers.
e Substantial conformity with specifications and other conditions of RFP.
e Time for performance.
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Other factors deemed necessary (other factors must be “made a matter of
record”).

Standard of award is “provider that best meets the unit’s needs”; not bound
by lowest responsive responsible bidder standard.

Step 7: Award the contract

Notice of award must be published at least 15 days prior to meeting at which
award will be approved; notice must include:

o Time, date, and location of meeting

o Names of parties to the contract

o Purpose of the contract

Term of contract cannot exceed 20 years from the date of installation and
local government’s acceptance of energy conservation measures.

Local government must find that energy savings will equal or exceed “total
cost” of the contract.

“Total costs” include not only costs of construction, but also other costs
associated with contract including costs of financing, maintenance, and
training during the term of the contact.

Energy conservation measures must be for existing building or utility
structure (cannot be for new construction).

Provider must give a bond (in form acceptable to State Treasurer) equaling
100% of “total cost” of contract; bonds subject to Article 3 of G.S. Chapter
44A. This bond guarantees the savings under the contract - if savings from
contract are less than projected and all required shortfall payments to local
government have not been made, local government may terminate contract
without incurring any additional obligation to provider.

Cannot require local government to purchase a maintenance contract if the
local government uses its own forces or hires another maintenance firm.
Must stipulate that contract does not constitute a direct or indirect pledge of
taxing power or full faith and credit of the local government.

Governing board approval not required under GESC statutes; governing
board approval is required for financing arrangements (in essence, unless
project is 100% self-financed by local government, all GESC’s require board
approval under local government finance requirements).

Step 8: Submit GESC to LGC for approval (and report to SEO)

May use installment purchase or lease purchase arrangement (subject to G.S.
160A-19 and G.S. 160A-20, including LGC approval). Installment or lease
purchase of equipment under GESC not subject to competitive procurement
requirements of Article 8 of G.S. Chapter 143.

LGC reviews GESC financing under same criteria as any other installment
purchase contract or similar financing arrangement.

4

Guaranteed Energy Savings Contracts Norma Houston
UNC School of Government



Examples of LGC considerations:

o Must find project “necessary and expedient”

o Must find amount of funds borrowed “adequate and not excessive”

o Guaranteed energy savings must equal or exceed debt payments

o Financial solvency of ESCO, including bond rating or other security by
which ESCO guarantees energy savings

o Contract must enable local government to recovery “total costs” as defined
in GESC statutes

o How “energy savings” are calculated and what the “energy escalation
factor” is as part of total cost recovery

o Verification of “M&V” (annual monitoring and evaluation by ESCO) to
ensure saving are being achieved per terms of the GESC

Reporting: Local government must report contract and its terms to the Local

Government Commission and the State Energy Office (Dept. of Commerce).

o LGC compiles information and reports biennially to Gov. Ops on expected
energy savings realized from contracts.

o LCG evaluates whether expected energy savings have been realized.

Step 9: Budget for the contract

May budget either operating or capital funds not otherwise restricted by law
for payment of contract.

Authorized to extend contract beyond fiscal year in which contract was
entered.

State appropriations to any local government cannot be reduced as a result
of energy savings occurring as a result of the contract.

Helpful Resources:

e North Carolina Local Government Commission

Biff McGilvray
Senior Financial Analyst
biff. mcgilvray@nctreasurer.com or (919) 807-2371

e North Carolina State Energy Office

Len Hoey
N.C. Energy Office Engineering Manager
lhoey@nccommerce.com or (919) 733-1891

e School of Government Environmental Finance Center

www.efc.unc.edu
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