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2019 Guardianship Proceedings for Appointed Counsel 
January 24, 2019/ Chapel Hill, NC  

 
Co-sponsored by UNC School of Government  

& NC Office of Indigent Defense Services 
 

AGENDA 
 8:00 to 8:45 am Check-in 
 
 8:45 to 9:00 am  Welcome and Program Overview 

Austine Long, Program Attorney, UNC School of Government, Chapel Hill, NC  
 

9:00 to 9:45 am   Adult Protective Services [45 min.] 
  Julia Petrasso, Attorney II, Pitt County Department of Social Services 
  Greenville, NC 
 
9:45 to 10:45 am Identifying and Investigating an Elder Abuse Case [60 min.] 
  Timothy Heinle, Attorney, The Graham Nuckolls Conner Law Firm, PLLC 
  Greenville, NC 
 
10:45 to 11:00 am Break  
 
11:00 to 12:00 am  Uniform Adult Guardianship and Protective Jurisdiction Act [60 min.] 
  Meredith Smith, Assistant Professor, UNC School of Government 
  Chapel Hill, NC 
 
12:00 to 1:00 pm    Lunch (provided in building)* 

 
1:00 to 2:15 pm  Three Important Options:  Interim and Limited Guardianship, and 

Mediation of Guardianship [75 min.] 
  Kate Mewhinney, Clinical Professor, Wake Forest University School of Law 
  Winston-Salem, NC 
  David McLean, Attorney 
  Greensboro, NC 
   Michelle C. Ball, Clerk of Superior Court 
   Smithfield, NC 
 
2:15 to 3:15 pm   Role of GAL Attorney in Guardianship Cases (Ethics) [60 min.] 
  Dori Dixon, Attorney, Schell Bray PLLC 
  Chapel Hill, NC  
 
3:15 to 3:30 pm   Break (light snack provided) 
 
3:30 to 4:30 pm  Working with Elderly Clients in Guardianship Cases [60 min.] 
  Margaret Drickamer, MD, UNC School of Medicine 
  Chapel Hill, NC 
 
CLE Hours: 6.00 (Includes 1.0 hour of ethics/professional responsibility) 
 
*IDS employees may not claim reimbursement for lunch.  
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Signature 

The facts which establish probable cause to believe this are:

(Over)

Assistant CSC
District Court Judge

duly sworn and examined under oath, state under oath that there is probable cause for believing that there is 

STATE OF NORTH CAROLINA

County 

AFFIDAVIT TO OBTAIN 
ADMINISTRATIVE INSPECTION
WARRANT FOR PARTICULAR 

CONDITION OR ACTIVITY

I,

In The General Court Of Justice

Date 

Deputy CSC
Magistrate

Clerk Of Superior Court
Superior Court Judge

Signature Of Applicant

AOC-CR-913M, Rev. 7/01
© 2001 Administrative Office of the Courts

IMPORTANT:  Attach the Affidavit to the WARRANT if not on reverse side.

, being
(name and position)

(describe condition, object, activity, or circumstance which the search is intended to check or reveal)

at the property owned or possessed by

and described as follows:

(precisely describe the property to be inspected)

SWORN AND SUBSCRIBED TO BEFORE ME:

(TYPE OR PRINT IN BLACK INK)

Name Of Applicant (Type Or Print)



Signature Of Inspecting Official

The applicant named on the accompanying affidavit, which is hereby incorporated by reference, being duly sworn, has 
stated to me that there is a condition, object, activity, or circumstance legally justifying an inspection of the property 
described in that affidavit.  I have examined this applicant under oath or affirmation and have verified the accuracy of the 
matters in the affidavit establishing the legal grounds for this Warrant.  YOU ARE HEREBY COMMANDED TO INSPECT
THE PROPERTY DESCRIBED IN THE ACCOMPANYING AFFIDAVIT.  

This inspection is authorized to check or reveal the conditions, objects, activities, or circumstances indicated in the 
accompanying affidavit.

This Warrant must be served upon the owner or possessor of the property described in the accompanying affidavit.  If 
the owner or possessor is not present on the property at the time of inspection and you have made reasonable but 
unsuccessful efforts to locate the owner or possessor, you may instead serve it by affixing this Warrant or a copy to the 
property.

THIS WARRANT MAY BE EXECUTED ONLY BETWEEN THE HOURS OF 8:00 A.M. AND 8:00 P.M. AND ONLY 
WITHIN 24 HOURS AFTER IT WAS ISSUED.  IT MUST BE RETURNED WITHIN 48 HOURS AFTER IT WAS ISSUED. 
HOWEVER, IF THIS WARRANT IS ISSUED PURSUANT TO A FIRE INVESTIGATION AUTHORIZED BY G.S. 58-79-1,
IT MAY BE EXECUTED AT ANY TIME WITHIN 48 HOURS AFTER IT IS ISSUED.  IT MUST BE RETURNED WITHOUT
UNNECESSARY DELAY AFTER ITS EXECUTION OR AFTER 48 HOURS FROM THE TIME IT WAS ISSUED IF IT 
WAS NOT EXECUTED.

Signature 

Clerk Of Superior Court

Signature 

AOC-CR-913M, Side Two, Rev. 7/01
© 2001 Administrative Office of the Courts

STATE OF NORTH CAROLINA ADMINISTRATIVE INSPECTION
WARRANT FOR PARTICULAR 

CONDITION OR ACTIVITY
County 

TO ANY LAWFUL OFFICIAL EMPOWERED TO CONDUCT THE INSPECTION AUTHORIZED BY THIS WARRANT:

In The General Court Of Justice

G.S. 15-27.2; 58-79-1

Assistant CSC
District Court Judge

Date 

Deputy CSC
Magistrate

Clerk Of Superior Court
Superior Court Judge

OFFICER'S RETURN
I certify that this WARRANT was executed on the date and time shown below.

Date Of Execution

Time 
PMAM

Time Of Execution
PMAM

IMPORTANT:  Attach the Affidavit to the WARRANT if not on reverse side.

(TYPE OR PRINT IN BLACK INK)

Name Of Inspecting Official (Type Or Print)

Deputy CSC Assistant CSC

CLERK'S ACCEPTANCE
This WARRANT has been returned to this office on the date and time shown below.

Date Of Return

Time Of Return
PMAM



has consented to the provision of protective services based on the following specific facts:

is in need of protective services based on the following specific facts:

is a resident of this county or can be found in this county.
The disabled adult:1.

is a disabled adult             years of age or a lawfully emancipated minor              years of age present in the state of North Carolina
and is physically or mentally incapacitated as defined in G.S. 108A-101(d).

That the respondent has refused to allow the provision of protective services based on the following specific facts:3.

That the respondent is a caretaker in relation to the disabled adult based on the following specific facts:2.

The petitioner is the representative of the director of the county department of social services authorized to file this petition pursuant to 
G.S. 108A-14(a)(14) and G.S. Chapter 108A, having sufficient knowledge to believe that the adult in need of protective services is 
disabled as defined in G.S. 108A-101(d), has consented to protective services, and the caretaker has refused to allow the services to be 

PETITION TO ENJOIN INTERFERENCE
WITH PROTECTIVE SERVICES

STATE OF NORTH CAROLINA
File No.

Telephone Number Of Petitioner Telephone Number of Petitioner's Attorney State Bar No.

(Over)
© 2012 Administrative Office of the Courts 

IN THE MATTER OF:
Name And Address Of Respondent (Caretaker)

In The General Court Of Justice 
 District Court DivisionCounty

Name And Address Of Petitioner Name And Address Of Attorney For Petitioner 

Name And Address Of Disabled Adult

provided, and shows the Court:

G.S. 108A-104

AOC-CV-780, New 2/12



For such other and further relief as the Court deems just and proper.

That the Court issue an immediate ex parte order directing the respondent to cease such obstruction or interference.

That the Court enter an order directing the respondent to cease obstructing or interfering with the provision of protective services.1.

3.

2.

Wherefore, the petitioner prays:

Name And Address

Interest In Proceeding

Name And Address

Interest In Proceeding

Signature Of Petitioner

Director                   Director's Authorized Representative

VERIFICATION
Being first duly sworn, I say I have read this petition and that the same is true to my knowledge, except as to those matters alleged upon 
information and belief, and as to those, I believe them to be true. 

Notary

Date

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Date Commission Expires

Signature Of Person Authorized To Administer Oaths

SEAL
County Where Notarized

Deputy CSC            Assistant CSC              Clerk Of Superior Court 

Date

Name And Address

Interest In Proceeding

Name And Address

Interest In Proceeding

Telephone No.Telephone No.

That delay in providing essential services will likely result in:                             .4.

5.

© 2012 Administrative Office of the Courts

Telephone Number Telephone Number

AOC-CV-780, Side Two, New 2/12 

Names, addresses and telephone numbers of others with an interest in the proceedings:



This order is in the best interest of the Disabled Adult.

directed to assist the petitioner in carrying out this order, and assisting with transporting the above named Disabled Adult who has 
consented to the provision of protective services, from her/his place of residence for the purpose of obtaining all needed essential 
services.

services, to her/his place of residence.

has consented to the provision of protective services as herein ordered.

3.

2.

1.

to the provision of necessary essential services by the petitioner, and that said attempts have been unsuccessful.                    .

services, and is refusing to allow the provision of such services.

Is currently in need of protective services and has consented to the provision of protective services by the petitioner.

2.

The petitioner is authorized to bring this action pursuant to G.S. 108A-104 and has met the requirements for this order to be entered.2.

3.

1.

CONCLUSIONS OF LAW

1.
A resident of this county or can be found in this county.

and is physically or mentally incapacitated as defined in G.S. 108A-101(d).

ORDER

ORDER TO ENJOIN INTERFERENCE 
WITH PROTECTIVE SERVICES

(Consenting Disabled Adult)

STATE OF NORTH CAROLINA
File No.

Telephone Number Of Petitioner

Name And Address Of Petitioner

Name And Address Of Disabled Adult

Telephone Number of Petitioner's Attorney

Name And Address Of Attorney For Petitioner 

State Bar No.

(Over)

© 2012 Administrative Office of the Courts 

IN THE MATTER OF:

In The General Court Of Justice 
 District Court DivisionCounty

FINDINGS

Name And Address Of Respondent (Caretaker)

This matter is properly before the Court and the Court has subject matter and personal jurisdiction.

G.S. 108A-104

This matter coming on for hearing and being heard on the Petition to Enjoin Interference with Protective Services pursuant to 

The Disabled Adult named above is:  

A disabled adult             years of age or a lawfully emancipated minor             years of age present in the State of North Carolina 

The respondent is the caretaker of the above named Disabled Adult and is unwilling to arrange for the necessary essential 

3. Reasonable attempts have been made to secure from the respondent, the caretaker of the above named Disabled Adult, consent 

Based on the findings, the Court concludes that:

It is ORDERED that:

The respondent is enjoined from interfering with the provision of protective services to the above named Disabled Adult who 

Any law enforcement agency having jurisdiction in                                                             County is hereby ordered and directed
to assist the petitioner in carrying out this order, to wit, by accompanying the petitioner to the residence of the above named
Disabled Adult who has consented to the provision of protective services.

Any law enforcement agency having jurisdiction in                                                                County is hereby ordered and 

4. Any law enforcement agency having jurisdiction in                                                                 County is hereby ordered and 
directed to assist the petitioner in returning the above named Disabled Adult who has consented to the provision of protective 

AOC-CV-782, New 2/12

G.S. 108A-104 on the date below, the Court finds by clear, cogent and convincing evidence that:



Other:

7.

8.

© 2012 Administrative Office of the Courts

Name Of Presiding District Court Judge Signature Of Presiding District Court JudgeDate

6. The attorney for the petitioner is directed to mail copies of the order to the petitioner, the above named Disabled Adult, the 

This matter is dismissed.

5. Any law enforcement agency having jurisdiction in                                                                                 County is authorized 
and directed to take any such measures or actions as may be necessary to enforce this order.

AOC-CV-782, Side Two, New 2/12

respondent and any law enforcement agency.      



The specific financial records requested are:

There is a reason to believe that the respondent's financial assets are in need of immediate protection. The basis for this belief is:

The respondent's financial assets are being exploited by her/his caretaker based on the following:3.

The respondent lacks the capacity to consent to protective services and no other person is able or willing to arrange for protective 
services based on the following:

2.

4.

A resident of this county or can be found in this county.
The respondent is1.

Telephone Number Of Petitioner

Name And Address Of Petitioner 

A disabled adult             years of age or a lawfully emancipated minor             years of age present in the state of North Carolina 
and is physically or mentally incapacitated as defined in G.S. 108A-101(d).

PETITION FOR ORDER
TO INSPECT FINANCIAL RECORDS

AND TO FREEZE ASSETS

STATE OF NORTH CAROLINA
File No.

Telephone Number of Petitioner's Attorney

Name And Address Of Attorney For Petitioner 

State Bar No.

(Over)
© 2012 Administrative Office of the Courts 

IN THE MATTER OF:
Name And Address Of Respondent

In The General Court Of Justice 
 District Court DivisionCounty

G.S. 108A-106(f); 53B-4(11); 53B-5

Name And Address Of Caretaker

5.

The petitioner is the director of the county department of social services authorized to file this petition pursuant to

shows the Court that:

AOC-CV-776, New 2/12 

a factual basis exists that invokes the jurisdiction of this Court, and therefore
 108A-14(a)(14) and 

108A-106(f), having sufficient knowledge to believe that 



Name And Address Of Financial Institution

Signature Of Petitioner

inspection by the petitioner.

The respondent's financial assets be frozen and not withdrawn, spent or transferred without prior order of this Court.

Director                             Director's Authorized Representative

Petitioner prays the Court to order, pursuant to G.S. 108A-106(f):

VERIFICATION

information and belief, and as to those, I believe them to be true.

Notary

SEAL

Date Commission Expires

Signature Of Person Authorized To Administer OathsDate

Deputy CSC            Assistant CSC              Clerk Of Superior Court 

County Where Notarized

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

1.

Date

© 2012 Administrative Office of the Courts 

Name And Address Of Financial Institution

Name And Address Of Financial Institution Name And Address Of Financial Institution

6. The respondent's financial accounts include, but may not be limited to accounts at:

2. The financial institutions with assets belonging to respondent make respondent's specified financial records available for 

Being first duly sworn, I say I have read this petition and that the same is true to my knowledge, except as to those matters alleged upon 

AOC-CV-776, Side Two, New 2/12



By leaving the same at the dwelling house or usual place of abode of the person named above with a person of suitable age and 

discretion then residing therein. 

The person was NOT served for the following reason.

AM           PM

Date Served Time Served Name Of Respondent

Name And Address Of Person With Whom Copies Left

Signature Of County DSS AttorneyDate

accordance with the North Carolina Financial Privacy Act. You may have rights under the act to challenge access to the records or 
information. You must, however, act within 10 days from the date this notice was served on you to make a challenge in court or the 
records or information will be made available. You may wish to employ an attorney to represent you and protect your rights."

The director of the county department of social services filed a petition with the

To The Respondent:

You have 10 days from the day you receive this notice to file a motion with the Superior Court to quash or modify the order.

You must also send a copy of the motion to the financial institution(s) named in the attached order and to the petitioner 

named above. If you do not do so, the inspection of your financial records will proceed.

STATE OF NORTH CAROLINA
File No.

© 2012 Administrative Office of the Courts 

IN THE MATTER OF:
Name And Address Of Respondent

In The General Court Of Justice 

 District Court DivisionCounty

Name And Address Of Petitioner

This order was sought because of the information and belief that you were being financially exploited by your caretaker. 

This order was obtained to stop the financial exploitation. Please read the order carefully to understand what the Court has 

ordered.

served as follows:

Date Of Return

By personally delivering the same to the person named above.

Name Of County DSS Attorney

G.S. 53B-5, -7, 108A-106(f)

This notice is being served on you as required by G. S. 1A-1, Rule 4(j) of the North Carolina Rules of Civil Procedure.

The following statement is required to be submitted to you prior to the inspection of your financial records:

"Records or information held by the financial institution named in the attached process are being sought by government authority in 

Date Received Name (Type Or Print)

Signature

Title

 AUTHORIZE INSPECTION OF

RETURN OF SERVICE

  FINANCIAL RECORDS AND 
      TO FREEZE ASSETS

     NOTICE OF ORDER TO  

accounts(s).  A Copy of the order is attached to this notice. 

I certify that this Notice and a copy of the Order to Authorize Inspection of Financial Records and to Freeze Assets were received and 

By certified mail. (NOTE: See Affidavit of Service.)

AOC-CV-778, New 2/12

County District Court and obtained an Order to Authorize Inspection of Financial Records and to Freeze Assets in your



 



That the respondent's bank account(s) are located at:

(Over)

© 2012 Administrative Office of the Courts 

5.
Name And Address Of Financial Institution

Name And Address Of Financial Institution

Name And Address Of Financial Institution

Name And Address Of Financial Institution

Access to the financial records of respondent are sought pursuant to G.S. 53B-4(11) with reasonable specificity set out below:

The purpose of this order is to protect the respondent's financial assets, which there is a reasonable cause to believe are in need of 
immediate protection.                                 .

There is reasonable cause to believe the respondent is being financially exploited by her/his caretaker.

4.

3.

2.

currently able or willing to arrange for protective services.
is unable to properly handle his/her financial affairs.

is unable to resist financial exploitation.

The respondent:

is in need of protective services in that:

1.

This matter coming on to be heard and being heard on the Petition for Order to Freeze Assets and Authorize Inspection of Financial 
Records filed through the authority of the director of the county department of social services pursuant to G.S. 108A-106(f), the Court 
finds:

is a resident of this county or can be found in this county.

and is physically or mentally incapacitated as defined in G.S. 108A-101(d).

ORDER TO AUTHORIZE
INSPECTION OF FINANCIAL RECORDS

AND TO FREEZE ASSETS

STATE OF NORTH CAROLINA
File No.

Telephone Number Of Petitioner

Name And Address Of Petitioner

Name And Address Of Caretaker

Telephone Number of Petitioner's Attorney State Bar No.

Name And Address Of Attorney For Petitioner 

IN THE MATTER OF:
Name And Address Of Respondent

In The General Court Of Justice 
 District Court DivisionCounty

FINDINGS

.

lacks the capacity to consent to the provision of protective services as those terms are defined, and there is no other person 

is a disabled adult              years of age or a lawfully emancipated minor             years of age present in the State of North Carolina

AOC-CV-777, New 2/12

G.S. 108A-106(f), 53B-4(11) -5, -7, 



That this order shall expire ten (10) days after the examination of the records, unless this Court for good cause shown extends it.

Name Of Presiding District Court Judge Signature Of Presiding District Court JudgeDate

7.

The respondent's account(s) at the following financial institutions be frozen:2.

Name And Address Of Financial Institution Name And Address Of Financial Institution

Name And Address Of Financial InstitutionName And Address Of Financial Institution

The above named financial institutions shall produce for inspection by the petitioner the following specified records:1.
Based upon the foregoing findings of fact and conclusions of law, it is ORDERED that:

ORDER

© 2012 Administrative Office of the Courts

Petitioner filed this petition under the authority granted in G.S. 108A-106(f).

The entry of this order is in the best interest of the respondent, who is the financial institution's customer. 

2.

4.

3.

1.

CONCLUSIONS OF LAW

5. The monies in the above named accounts not be withdrawn, spent or transferred without prior approval of this Court.

Based on the findings of fact, the Court concludes that:
This matter is properly before the Court and the Court has subject matter and personal jurisdiction.

The requirements of the Financial Privacy Act, Chapter 53B can and will be met.

3. Petitioner shall give notice of inspection of financial records to the disabled adult and shall comply with the provisions of Chapter 53B.

4. Petitioner shall give notice of inspection of financial records to the disabled adult's financial institution(s) and comply with the provisions of 
Chapter 53B.

6. The customer has the right within ten (10) days after service of the court order to appear and show cause in Superior Court why this 
inspection should not be done any time up to the time of the inspection.

AOC-CV-777, Side Two, New 2/12



Name And Address Of Attorney For Petitioner 

Name And Address

Name And Address

Name And Address Of Respondent

Names, addresses and telephone numbers of others who may be able to testify to the facts supporting the petition and other persons 
known to have an interest in this proceeding:

5.

Names, addresses and telephone numbers of respondent's caretaker(s): 

The respondent lacks the capacity to consent to the provision of protective services as shown by the following specific facts:3.

The respondent is in need of protective services due to physical or mental incapacity and unable to obtain essential services and is 
without a willing, able and responsible person to perform or obtain essential services as shown by the following facts:

A resident of this county or can be found in this county.
The respondent is

Telephone Number Of Petitioner Telephone Number of Petitioner's Attorney

The petitioner is the representative of the director of the county department of social services authorized to file this petition pursuant to 
G.S. 108A-14(a)(14) and G.S. Chapter 108A, Article 6, having sufficient knowledge to believe that the respondent is in need of protective
services, alleges that:  

Name And Address Of Petitioner 

State Bar No.

1.

A disabled adult             years of age or a lawfully emancipated minor             years of age present in the state of North Carolina 
and is physically or mentally incapacitated as defined in G.S. 108A-101(d).

2.

4.

Telephone Number Telephone Number 

Name And Address

Name And Address

Telephone Number Telephone Number Relationship To Respondent Relationship To Respondent

Relationship To Respondent Relationship To Respondent

PETITION FOR ORDER AUTHORIZING

STATE OF NORTH CAROLINA
File No.

(Over)
© 2012 Administrative Office of the Courts 

IN THE MATTER OF:

In The General Court Of Justice 
 District Court DivisionCounty

PROTECTIVE SERVICES
EMERGENCY SERVICES

AOC-CV-770, New 2/12

G.S. 108A-105, -106, 1A-1, Rule 17

EX PARTE EMERGENCY SERVICES
AND APPOINTMENT OF GUARDIAN AD LITEM



Date

Signature Of Petitioner

Director                   Director's Authorized Representative

The petitioner, in addition to the information provided above, provides the following information to show that such an emergency 
exists: 

© 2012 Administrative Office of the Courts

Petitioner, based on the allegations in the petition, asks the Court to appoint an attorney guardian ad litem to represent the 
respondent in this matter pursuant to G.S. 1A-1, Rule 17.

6.

Petitioner prays the Court to hear this matter and to issue an order authorizing the provision of protective services with the petitioner 
authorized to provide, obtain and/or consent to essential services on behalf of the respondent.

Name And Address

Telephone Number Relationship To Respondent

Name And Address

Telephone Number Relationship To Respondent

PETITION FOR EMERGENCY SERVICES
NOTE: Do not complete unless an emergency as defined in G.S. 108A-106 exists that requires action before the Protective Services Petition as 

described in G.S. 108A-105 can be heard.

The petitioner, having sufficient knowledge to believe that an emergency exists, prays the Court for an Order for Emergency Services,
and shows the court:

An emergency exists that creates a substantial likelihood the respondent may suffer irreparable injury or death if emergency 
protective services are not provided immediately.

The petitioner has been unable to locate any other person authorized by law or order who is available and willing to consent to 
or arrange for emergency services; and

2.

The respondent is a disabled adult due to 
is in need of protective services, and lacks the capacity to consent; and

1.

VERIFICATION

information and belief, and as to those, I believe them to be true.

Notary
Date Commission Expires

Signature Of Person Authorized To Administer Oaths

SEAL

Date

County Where Notarized

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Deputy CSC            Assistant CSC              Clerk Of Superior Court 

AOC-CV-770, Side Two, New 2/12

Being first duly sworn, I say I have read this petition and that the same is true to my knowledge, except as to these matters alleged upon 

PETITION FOR EX PARTE EMERGENCY SERVICES

3.

2.

3. The petitioner prays the court for an ex parte emergency order. 

1.

An emergency exists as shown by the following facts:

,



(Over)

 This Matter shall be reviewed, unless previously dismissed, without further notice to the parties on (date)
at (time)                            in Courtroom                             to determine whether a petition should be filed for guardianship pursuant to 
G.S. Chapter 35A.

Protective services are no longer needed;
The respondent regains capacity to consent to the provision of protective services;
A guardian of the person or general guardian has qualified; or

a.
b.
c.
d.

It is in the best interest of the respondent that this order be entered.3.

Respondent is a disabled adult in need of protective services and lacks the capacity to consent to such services as required by G.S. 
108A-105.

2.
This matter is properly before the Court and the District Court has jurisdiction over the subject matter and over the respondent.1.

CONCLUSIONS OF LAW

It is ORDERED:

ORDER

3.

Date Name Of Presiding District Court Judge Signature Of Presiding District Court Judge

© 2012 Administrative Office of the Courts 

The respondent is in need of protective services due to physical or mental incapacity and unable to obtain essential services and is 
without a willing, able and responsible person to perform or obtain essential services. The respondent is in need of protective services
in that:

(date)                                     .

A resident of this county or can be found in this county.
The respondent is

director of the county department of social services.  Based on the record, testimony and other evidence presented to the Court, the 
Court makes the following findings of fact by clear, cogent and convincing evidence:
1.

and is physically or mentally incapacitated as defined in G.S. 108A-101(d).

3.

ORDER AUTHORIZING
PROTECTIVE SERVICES

STATE OF NORTH CAROLINA
File No.

Telephone Number Of Petitioner Telephone Number of Petitioner's Attorney

IN THE MATTER OF:
Name And Address Of Respondent

In The General Court Of Justice 
 District Court DivisionCounty

Name And Address Of Petitioner Name And Address Of Attorney For Petitioner 

State Bar No.

FINDINGS

4. The respondent lacks the capacity to consent to the provision of protective services.

G.S. 108A-101(i), -105

AOC-CV-773, New 2/12

This matter comes on for hearing on the Petition for Order Authorizing Protective Services filed under the statutory authority of the 

A disabled adult             years of age or a lawfully emancipated minor             years of age present in the State of North Carolina 

Based on the findings of fact, the Court concludes that:

the essential services set out in G.S. 108A-101(i).
1. That  is authorized to provide or consent to, without further orders of the Court, 

2. That this order shall remain in effect for 60 days unless:

For good cause shown the Court extends the order for up to 60 additional days at the end of which time the order expires.

2. The petition was filed on (date)                                     and respondent was served pursuant to G.S. 1A-1, Rule 4(j) on

 

.



The respondent regains capacity to consent to provision of protective services; or

60 days from the date of this ORDER EXTENDING SERVICES. 

A guardian of the person or general guardian has qualified; or

© 2012 Administrative Office of the Courts

Name Of Presiding District Court Judge Signature Of Presiding District Court JudgeDate

ORDER EXTENDING SERVICES

For good cause shown, it is further ordered that the time frame of 60 days in the above order is extended for up to an additional 60 days 
meet the conditions necessitating the order. In any event this order shall terminate on the earliest of the following:

AOC-CV-773, Side Two, New 2/12

The petition is dismissed by the Court; or

The expiration date, if any, (date) ordered by the court; or

Protective services are no longer needed; or

to
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New Rules for Adult Guardianship Proceedings: 
Applying the Uniform Adult Guardianship 
and Protective Proceedings Jurisdiction Act 
(G.S. Chapter 35B) in North Carolina
Meredith Smith

I. Introduction
Dottie is an elderly widow who has lived her entire life in Iowa. She has two adult children, 
Eddie, who lives nearby, and Linda, who lives in North Carolina. Linda decides to take Dottie 
to North Carolina and place her in a nursing home. Linda then files a petition with a court in 
North Carolina to have her mother adjudicated incompetent and to be appointed her mother’s 
general guardian.1 Eddie files a similar petition with a court in Iowa. Which state’s court has 
jurisdiction to enter an order regarding Dottie’s competency and to appoint a guardian—North 
Carolina’s or Iowa’s?

Bob lives in North Carolina. A few years ago, a North Carolina court adjudicated Bob incom-
petent and appointed a county department of social services (DSS) to serve as Bob’s guardian 
of the person2 and a private attorney as his guardian of the estate.3 Bob recently moved to New 
York to live with his daughter and her family. While Bob’s daughter was unable to serve as his 
guardian at the time of his adjudication, DSS now feels that Bob’s best interests will be served by 
living in New York with his daughter as his general guardian. How does DSS go about seeking 
transfer of the case from North Carolina to New York?

Meredith Smith is a School of Government faculty member specializing in public law and government.
1. North Carolina law defines “general guardian” as “a guardian of both the estate and the person.” 

Chapter 35A, Section 1202(7) of the North Carolina General Statutes (hereinafter G.S.).
2. A “guardian of the person” means “a guardian appointed solely for the purpose of performing duties 

relating to the care, custody, and control of a ward.” G.S. 35A-1202(10). “Ward” means “a person who has 
been adjudicated incompetent or an adult or minor for whom a guardian has been appointed by a court 
of competent jurisdiction.” Id. § 1202(15).

3. A “guardian of the estate” means “a guardian appointed solely for the purpose of managing the 
property, estate, and business affairs of a ward.” G.S. 35A-1202(9).
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Cindy is the guardian of the person for her 22-year-old daughter, Mary, who is currently 
undergoing treatment for substance abuse and bipolar disorder. Cindy and Mary live in Virginia, 
where Mary’s guardianship case is being administered. Cindy wants Mary to get in-patient 
treatment at UNC-Chapel Hill. However, the UNC facility will not accept Mary as a patient 
without proof of Cindy’s authorization to act on Mary’s behalf in North Carolina. What could 
Cindy do to obtain such authorization?

On June 30, 2016, North Carolina Governor Pat McCrory signed Session Law (hereinafter 
S.L.) 2016-72, also known as the Uniform Adult Guardianship and Protective Proceedings 
Jurisdiction Act (or UAGPPJA, pronounced, familiarly, as “you-ah-gap-jah”), to provide answers 
to questions like these.4 UAGPPJA is not intended to change the established system for adju-
dicating an adult incompetent and appointing a guardian under Chapter 35A of the North 
Carolina General Statutes (hereinafter G.S.).5 S.L. 2016-72 created a new G.S. Chapter 35B that 
is intended to resolve jurisdictional issues in incompetency and guardianship proceedings that 
involve or potentially involve North Carolina and another state6 or foreign country.7 It is mod-
eled after, and has similarities to, the Uniform Child Custody Jurisdiction and Enforcement Act 
(UCCJEA).8

A. The Purposes of UAGPPJA
Below are the four main purposes of UAGPPJA. 

1. Initial Filing. Prevent jurisdictional disputes between the courts of different states over 
the initial filing of an incompetency and guardianship proceeding.

2. Transfer. Establish a procedure for transferring adult guardianship cases from one state 
to another. 

4. S.L. 2016-72.
5. G.S. 35B-1(c). Under North Carolina law, adjudication of incompetency and appointment of a 

guardian are two separate proceedings resulting in two separate orders. The incompetency proceeding is 
initiated by a petition filed by a petitioner against a respondent, who is the alleged incompetent person. 
Id. § 35A-1105. The proceeding is treated as a special proceeding. In re Winstead, 189 N.C. App. 145, 146 
(2008). At the hearing on the petition, the burden is on the petitioner to establish by clear, cogent, and 
convincing evidence that the respondent is incompetent. Id. § 35A-1112. In contrast, the guardianship 
proceeding is initiated by an application and is in the nature of an estate matter. Winstead, 189 N.C. App. 
at 151. During the guardianship proceeding, the court’s role shifts to a more protective/oversight posture 
that considers the respondent’s best interests. The court has the duty to inquire and to receive evidence 
necessary to determine the needs and best interests of the respondent. Id. § 35A-1212(a).

6. “State” means a state of the United States, the District of Columbia, Puerto Rico, the United States 
Virgin Islands, a federally recognized Indian tribe, or any territory or insular possession subject to the 
jurisdiction of the United States. G.S. 35B-2(18).

7. G.S. 35B-1(b); id. § 35B-4 (providing that a North Carolina court may treat a foreign country as if it 
were a state for purposes of applying certain sections of UAGPPJA, including those that cover the initial 
filing and transfer of guardianship cases but not including the law’s registration provisions).

8. A version of the UCCJEA was adopted in North Carolina in 1999 as G.S. Chapter 50A.
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3. Registration. Provide a uniform national system for registration and enforcement of out-
of-state adult guardianship orders.

4. Cooperation among courts in different states.9 Facilitate cooperation and 
communication between courts in different states.10 

UAGPPJA is a product of the Uniform Law Commission and has been adopted by all but a 
handful of states.11 It is effective, as adopted in North Carolina, on December 1, 2016.12 The 
provisions related to determining jurisdiction for an initial filing apply to all new incompetency 
and adult guardianship proceedings filed on or after that date.13 However, the provisions of 
UAGPPJA applicable to transfer and registration of orders apply to all cases in North Carolina as 
of December 1, 2016, regardless of when they were filed.14 

UAGPPJA does not apply to minor guardianships because those are already covered, in part, 
under North Carolina’s version of the UCCJEA.15 Similarly, UAGPPJA does not apply to adult 
protective services proceedings pertaining to disabled or older adults brought under G.S. Chap-
ter 108A or to domestic violence and civil no-contact proceedings under G.S. Chapters 50B and 
50C.16 

The N.C. Administrative Office of the Courts (AOC), through the Estates and Special Pro-
ceedings Forms Subcommittee, revised two incompetency forms in response to this new law. 
Table 1, below, lists the revised forms, available as of December 1, 2016.

 9. This bulletin covers the three main areas of UAGPPJA: initial filings, transfer, and registration. 
It does not address in any great detail provisions related to communication and cooperation between 
courts. Those provisions are found in G.S. 35B-5, -6, and -7.

10. G.S. 35B-1(d). 
11. The Uniform Law Commission maintains a website with an up-to-date list of states that have 

enacted UAGPPJA. See Uniform Law Commission, Adult Guardianship and Protective Proceedings 
Jurisdiction Act, www.uniformlaws.org/Act.aspx?title=Adult%20Guardianship%20and%20Protective%20
Proceedings%20Jurisdiction%20Act (last visited Oct. 31, 2016). As of the date of this bulletin, Florida, 
Kansas, Michigan, Texas, Wisconsin, and the U.S. Virgin Islands have not adopted UAGPPJA. The bul-
letin specifically focuses on those situations where the states involved in the initial filing, transfer, and 
registration analysis have each adopted UAGPPJA. UAGPPJA as adopted in G.S. Chapter 35B does not 
limit its application to those instances when both states have adopted the uniform law. When dealing 
with a non-UAGPPJA state, a North Carolina court applies the relevant provisions as they relate to this 
state’s actions. However, because the non-UAGPPJA state may have a different process, it requires a case-
by-case analysis of how the two sets of laws fit together to determine which court has jurisdiction to act, 
whether the case may be transferred, and whether registration is possible.

12. S.L. 2016-72, § 4.
13. Id.
14. Id.
15. G.S. 35B-3(1). See also G.S. Chapter 50A. The UCCJEA applies to “child custody proceedings,” 

which include proceedings where legal custody, physical custody, or visitation of the child is an issue. 
G.S. 50A-102(4). This likely includes minor guardianship proceedings under Article 5 of G.S. Chapter 
35A and, specifically, guardianship of the person or general guardianship proceedings.

16. G.S. 35B-3(2) and (3).
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II. New Terminology
One key difference between UAGPPJA as adopted in North Carolina under G.S. Chapter 35B 
and existing G.S. Chapter 35A is the terminology used in the two chapters. To create a common 
language among states that enact UAGPPJA, G.S. Chapter 35B retains the terminology adopted 
by the Uniform Law Commissioners and refers to two types of proceedings:

1. guardianship proceedings and 
2. protective proceedings. 

The terms “guardianship proceeding”, “guardianship order”, and “incapacitated person” as 
used in G.S. Chapter 35B relate to proceedings for a guardian of the person and a general guard-
ian.17 In contrast, the terms “protective proceedings”, “protective orders”, and “protected per-
sons” as used in G.S. Chapter 35B pertain to proceedings for a guardian of the estate, a general 
guardian, and to other orders related to management of an adult’s property entered pursuant to 
G.S. Chapter 35A.18 Table 2 discusses these terms. 

17. G.S. 35B-2(7), (6), and (8).
18. G.S. 35B-2(15), (14), and (13).

Table 1. Incompetency and Guardianship Forms Revised as a Result of UAGPPJA

Form Number Form Name

SP-200 Petition for Adjudication of Incompetence and Application for Appointment of 
Guardian or Limited Guardian

SP-202 Order on Petition for Adjudication of Incompetence

Table 2. The Relationship between Terminology in G.S. Chapters 35A and 35B

Term in G.S. Chapter 35B Relation to Terminology in G.S. Chapter 35A

Guardianship Proceeding Judicial proceeding seeking an order for the appointment of a guardian 
of the person or a general guardian

Guardianship Order Order appointing a guardian of the person or a general guardian

Incapacitated Person Adult for whom a guardian of the person or a general guardian has been 
appointed (the ward)

Protective Proceeding Judicial proceeding seeking an order for the appointment of a guardian 
of the estate or a general guardian

Protective Order Order appointing a guardian of the estate or a general guardian, or 
another order related to a person’s property under G.S. Chapter 35A

Protected Person Adult for whom a guardian of the estate or a general guardian has been 
appointed (the ward)
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III. Initial Filing of the Incompetency Petition: 
Deciding Which State May Act
One purpose of UAGPPJA is to limit jurisdiction to adjudicate incompetency and appoint a 
guardian for an adult to the most appropriate state. UAGPPJA, as adopted in G.S. Chapter 35B, 
now provides the exclusive jurisdictional basis for the clerk of superior court19 in North Caro-
lina to adjudicate the incompetency of an adult and to appoint a guardian for that person.20 
Effectively, G.S. Chapter 35B is now a gatekeeper to G.S. Chapter 35A proceedings pertaining to 
adults.

For all new incompetency proceedings filed in North Carolina on or after December 1, 2016, 
the petitioner should allege that, and the clerk must determine whether, North Carolina has 
jurisdiction to adjudicate incompetence and to appoint a guardian of the estate, guardian of the 
person, or general guardian.21 The clerk must ensure that jurisdiction is proper at the begin-
ning of any hearing before getting into the substantive issues of incompetency and guardian-
ship. If the clerk fails to ensure that jurisdiction is proper, it is possible that the clerk’s orders 
related to incompetency and/or guardianship could be held void if it is later found that the clerk 
lacked jurisdiction.22 The parties may not consent to subject matter jurisdiction if it is other-
wise improper, nor may they waive any jurisdictional deficiency.23 The court may only exercise 
jurisdiction in an incompetency and adult guardianship proceeding if it exists under G.S Chap-
ter 35B. The better practice is for the clerk to make findings of fact to support a conclusion of 
law in the clerk’s final incompetency and guardianship orders that the court has subject matter 
jurisdiction.

A. When Does North Carolina Have Jurisdiction to 
Adjudicate Incompetency and Appoint a Guardian?
G.S. Chapter 35B establishes a waterfall provision giving jurisdictional priority first to the 
respondent’s home state, then to a significant-connection state,24 and finally to an “other” state 
when no home state or significant-connection state is appropriate or exists.25 See Figure 1, 
below.

A flowchart summarizing the process for determining whether North Carolina may and 
should exercise jurisdiction in a particular case may be found in Appendix A, “Does North 
Carolina Have Jurisdiction to Enter an Incompetency and Adult Guardianship Order?”

19. For purposes of G.S. Chapter 35B, the word “court” means the clerk of superior court to the same 
extent the clerk has original jurisdiction over incompetency and adult guardianship proceedings under 
G.S. Chapter 35A. G.S. 35B-2(2). See also id. §§ 35A-1103(a); -1203(a). Furthermore, an assistant clerk is 
authorized to perform all the duties and functions of the elected clerk of superior court, and any act of an 
assistant clerk “is entitled to the same faith and credit” as that of the elected clerk. Id. § 7A-102(b). 

20. G.S. 35B-16.
21. See revised AOC forms SP-200 and SP-202.
22. See State ex rel. Hanson v. Yandle, 235 N.C. 532, 535 (1952) (citations omitted) (“A lack of 

jurisdiction or power in the court entering a judgment always avoids the judgment . . . and a void 
judgment may be attacked whenever and wherever it is asserted . . . .”).

23. In re T.R.P., 360 N.C. 588 (2006).
24. See infra section III.A.2.b for a definition of this term.
25. G.S. 35B-17
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1. Home State Preferred
As noted above, the highest jurisdictional priority in the statute goes to the respondent’s home 
state. A key factor in the jurisdictional analysis is the fact that a respondent can only have one 
home state. It is possible that a respondent will not have a home state if the respondent moved 
frequently prior to the filing of the petition, but there can never be more than one. 

North Carolina has jurisdiction to adjudicate incompetency and enter a guardianship order 
if North Carolina is the respondent’s home state. However, if another state is the respondent’s 
home state, it impacts the authority of a North Carolina court to hear the case if a petition is 
filed here. Therefore, it is important to determine whether the respondent has a home state at 
all, even if that state is not North Carolina.

a. When Is a State the Home State?
There are two steps to determining whether a respondent has a home state. Both are based on 
the respondent’s physical presence in a state but they have different “lookback” periods:26 the first 
step has a six-month lookback, while the second step has a twelve-month lookback. Each step is 
described in more detail below.  Note that neither step requires an analysis of the respondent’s 
domicile or residence. The only thing that matters for purposes of determining the respondent’s 
home state is the length of physical presence in a state.

i. Physical Presence Initial Lookback Period: Six Months Immediately 
Before the Petition for Adjudication of Incompetency Is Filed
To determine the respondent’s home state, if in fact there is one, the clerk must initially deter-
mine whether the respondent was physically present in any state for the six months immedi-
ately preceding the date the petition for adjudication of incompetence was filed.27 When evalu-
ating the six-month period, the court should not take into account any periods of “temporary 
absence”.28 Although not defined in the statute, a temporary absence includes short trips away 
from the state for vacations, visits with family and friends, business trips, and short-term health 
care treatment. If the respondent was physically present in one state for six months immediately 
preceding the petition, that state is the respondent’s home state. 

26. A “lookback period” is the period of time prior to and including the date the petition for 
adjudication of incompetency is filed; the court examines this period to determine whether jurisdiction is 
proper based on the physical presence of the respondent. 

27. G.S. 35B-15(a)(2). Petitioners typically use the AOC form petition for adjudication, SP-200, avail-
able at www.nccourts.org/Forms/Documents/707.pdf. 

28. G.S. 35B-15(a)(2).

1st:
Home State

3rd:
Other State

Figure 1. Jurisdictional Priority under G.S. Chapter 35B

2nd:
Significant-

Connection State
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Dottie
In Dottie’s case, as described at the beginning of this bulletin, the clerk needs to know the date 
that Dottie, the respondent, moved to North Carolina from Iowa and then must compare that 
date with the date that Linda, the petitioner/daughter, filed the incompetency/general guardian-
ship petition. If Dottie moved to North Carolina in May 1, 2016, and was physically present in 
North Carolina until Linda filed the petition on December 1, 2016, then North Carolina would 
be Dottie’s home state (see Figure 2, above). As the home state, North Carolina has jurisdiction 
to proceed with the case over all other states.29 North Carolina may, however, choose to decline 
jurisdiction as discussed in section III.A.4, below.

North Carolina’s position as home state ensures that it will have jurisdiction to hear Dottie’s 
case even if another petition is filed in a different state before a petition is filed in North Caro-
lina. For example, if Dottie’s son, Eddie, filed a competing petition in Iowa, a state that has also 
enacted UAGPPJA, an Iowa court would not have jurisdiction to later hear Dottie’s case and 
would have to dismiss or stay the case given the pending proceeding in North Carolina, Dottie’s 
home state.

ii. Physical Presence Secondary Lookback Period: Twelve Months Before 
the Petition for Adjudication of Incompetency Is Filed
If the respondent was not physically present in any one state for six consecutive months imme-
diately prior to the filing of the petition for adjudication of incompetence, the clerk must look 
back twelve months to determine whether the respondent was physically present in any one 
state for at least six consecutive months during the twelve-month period immediately prior to 
the filing of the incompetency petition.30 If the respondent was physically present in any one 
state for six consecutive months during that time period, that state is the respondent’s home 
state. This provision is intended to allow a home state to exercise jurisdiction to adjudicate 
incompetence and appoint a guardian for up to six months after a person physically moves to 

29. G.S. 35B-17(1).
30. G.S. 35B-15(a)(2).

Figure 2. Timeline of Dottie’s Case (1)
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another state.31 When evaluating this time period, the court should not take into account any 
periods of temporary absence.32 

Thus, in our example, if Dottie moved to North Carolina from Iowa on September 1, 2016, 
and Linda filed the petition on December 1, 2016, Dottie’s home state would be Iowa (see Figure 
3, below). This is because Dottie was not physically present in one state for six consecutive 
months during the initial six-month lookback period before the filing of the petition in North 
Carolina (6-1-16 to 12-1-16). Once the court moves to the second step of the analysis, it would 
determine that Dottie was physically present in another state, Iowa, for at least six consecutive 
months (12-1-15 to 9-1-16) during the twelve-month lookback period. 

However, if a petition is filed here and North Carolina is not the respondent’s home state, as 
is the case shown above, or if the respondent does not have a home state, North Carolina may 
still have jurisdiction to act. Alternative bases for jurisdiction exist when North Carolina is a 
significant-connection or other state, or when special jurisdiction exists, as discussed in sections 
III.A.2, 3, and 5, respectively, below.

2. Significant-Connection State
If North Carolina is not the respondent’s home state, a North Carolina court may still have 
jurisdiction to hear an incompetency and guardianship case if North Carolina is a significant-
connection state.33 This is true even if the respondent has a home state. While a respondent may 
only have one home state, if any, it is possible for him or her to have multiple significant-connec-
tion states. There are three steps to determine whether North Carolina has jurisdiction to act as 
a significant-connection state.

31. Nat’l Conference of Comm’rs on Uniform State Laws, Uniform Adult Guardian-
ship and Protective Proceedings Jurisdiction Act (2007), Prefatory Note at 3 (2015) (herein-
after UAGPPJA), www.uniformlaws.org/shared/docs/adult_guardianship/UAGPPJA_2011_Final%20
Act_2015feb4.pdf.

32. G.S. 35B-15(a)(2). See supra section III.A.1.a.i for a discussion of what may constitute a temporary 
absence.

33. G.S. 35B-17. 

Figure 3. Timeline of Dottie’s Case (2)
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a. Is a Petition Pending in Another State?
If, at the time the petition is filed in North Carolina, a petition for an order adjudicating incom-
petence or for the appointment of a guardian is pending in the respondent’s home state or in 
a significant-connection state, a North Carolina court has jurisdiction to hear the case only if 
special jurisdiction exists or the other court declines jurisdiction in favor of North Carolina.34 
North Carolina lacks jurisdiction if there is a prior pending petition in the respondent’s home 
state or in another significant-connection state even if North Carolina is also a significant-
connection state. If the petitioner knows of a proceeding pending in another state, it would be 
important to include information about that proceeding in the petition filed in North Carolina. 
The clerk may also inquire about such pending proceedings at the hearing. If the North Carolina 
petitioner fails to notify the court that a proceeding is pending in another state, it is likely that 
another person notified of the North Carolina proceeding will inform the North Carolina court 
of the prior pending petition in another state.35 

If a petition is pending in the respondent’s home state or in another significant-connection 
state, the clerk must stay the proceeding and communicate with the court in the other state to 
determine whether that court intends to decline jurisdiction in favor of North Carolina as a 
more appropriate forum.36 The clerk may allow the parties to participate in the communication37 
and must make a record of any such communication.38 If the other state has jurisdiction as the 
home state or as a significant-connection state and does not decline to act, then the clerk must 
dismiss the North Carolina petition.39

b. Is North Carolina a Significant-Connection State?
If no petition is pending in another state at the time the North Carolina petition is filed, the 
petitioner may allege that, and then the clerk must analyze whether, North Carolina is a 
significant-connection state.40 A significant-connection state is a state

 • that is not the respondent’s home state, 
 • that the respondent has a significant connection to beyond mere physical presence, and 
 • in which substantial evidence concerning the respondent is available.41 

34. Note: If an order adjudicating incompetence and appointing a guardian exists in another state, 
a person may be seeking to transfer the order to North Carolina. In those instances, a North Carolina 
court does have jurisdiction and should follow the procedure set forth infra section IV.

35. If a petition for adjudication of incompetence or an application for appointment of a general 
guardian or a guardian of the person or for issuance of a protective order is brought in North Carolina 
and North Carolina is not the home state on the date the petition was filed, then notice of the petition 
must also be given to persons entitled to notice had the proceeding been brought in the respondent’s 
home state, and such notice must be given in the manner it would be given in North Carolina. G.S. 
35B-22. 

36. G.S. 35B-23(2); -5(a) (providing that a North Carolina court may communicate with a court 
in another state concerning a proceeding under G.S. Chapter 35B). The statute does not specify “a 
particular means of communication.” UAGPPJA, Section 104, Comment. Communication may occur 
through electronic means, including email. Id. See infra section III.A.4.a for what constitutes a more 
appropriate forum.

37. G.S. 35B-5(a).
38. Id. The statute is silent as to what type of record the court must make. The comment to UAGPPJA 

suggests that the record may include an electronic recording of a telephone call, a memorandum 
summarizing a conversation, and email communications. UAGPPJA, Section 104, Comment.

39. G.S. 35B-23(2).
40. G.S. 35B-17(2).
41. G.S. 35B-15(a)(3).
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A respondent may have multiple significant-connection states. In determining whether North 
Carolina is a significant-connection state, the petitioner should present evidence on the follow-
ing subjects for the clerk to consider:

 • the location of the respondent’s family and other persons required to be notified of the 
proceedings;

 • the length of time the respondent was physically present in North Carolina and the 
duration of any absences; 

 • the location of the respondent’s property; and
 • the extent to which the respondent has ties to a particular state, including voting 

registration, tax return filings, vehicle registration, driver’s license, social relationships, and 
receipt of services.42

c. May North Carolina Exercise Jurisdiction as a Significant-Connection State?
If the clerk determines that North Carolina is a significant-connection state, then the clerk 
must find, based on the evidence presented, that one of the following is also true to exercise 
jurisdiction: 

 • the respondent does not have a home state; or
 • the respondent’s home state declined to exercise jurisdiction because North Carolina is a 

more appropriate forum; or
 • before the clerk enters a final order adjudicating incompetency and appointing a guardian, 

all of the following are true: 
 0 a petition is not filed in the respondent’s home state,43

 0 an objection to the North Carolina court’s jurisdiction is not filed by a person entitled to 
notice; and

 0 the clerk determines that North Carolina is an appropriate forum based on the factors 
described in section III.A.4.a, below.44 

If one of the above are true, North Carolina is a significant-connection state, and no prior 
petition is filed in the respondent’s home state or in another significant-connection state, then 
North Carolina has jurisdiction to proceed with the case and to enter an incompetency and 
guardianship order as a significant-connection state. Under such circumstances, if the respon-
dent has a home state, notice of the North Carolina petition must be given to any person enti-
tled to notice of the proceeding in the respondent’s home state.45 Notice is required to be given 
in the same manner as notice is required to be given in North Carolina.46 Before proceeding 
with the substantive incompetency and guardianship hearing as a significant-connection state, 
the clerk should confirm that the petitioner provided such notice if the respondent has a home 
state. 

42. G.S. 35B-15(b).
43. If a petition is filed in the respondent’s home state before the clerk enters the final order 

adjudicating incompetency and appointing a guardian, the clerk must stay the proceeding and 
communicate with the court in the other state to determine whether that court intends to decline 
jurisdiction in favor of North Carolina as a more appropriate forum. G.S. 35B-23(2). If the home state 
does not decline to act, then the clerk must dismiss the North Carolina petition. Id. If a petition is filed 
after the clerk enters final orders adjudicating incompetence and appointing a guardian, the home state 
has no jurisdiction to act and must dismiss the proceeding. Id. § 35B-19.

44. G.S. 35B-17(2). 
45. G.S. 35B-22.
46. Id. 
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Applying the above rules to Dottie’s case, assume that she moved to North Carolina imme-
diately before Linda filed the petition here and that, therefore, Iowa remained her home state. 
Linda stated in her petition that no other petition was pending when she filed her petition in 
North Carolina. North Carolina may be a significant-connection state, notwithstanding Dottie’s 
short presence in this state, if there is evidence that Dottie has family in North Carolina, includ-
ing Linda; that Dottie moved all her tangible property here; that Dottie registered her car and 
obtained a driver’s license here; that Dottie has many friends in North Carolina because she 
vacationed here all her life; and there is other information supporting her ties to the state. 

Under those circumstances, North Carolina would have jurisdiction to act if the clerk 
determined that there is no other prior pending proceeding and that this state is a significant-
connection state and an appropriate forum. This is true even though Dottie has a home state. 
However, if Eddie (1) files a petition in Iowa, Dottie’s home state, at any time before the clerk in 
North Carolina enters a final order adjudicating incompetence and appointing a guardian and 
(2) notifies the clerk in North Carolina of the Iowa petition, the clerk here must stay the pro-
ceeding and communicate with the court in Iowa to discuss which court will proceed with the 
case. This is because jurisdiction is lost if a petition is later brought in the respondent’s home 
state before the entry of a final order in a significant-connection state.47 As a result of Eddie’s 
Iowa petition, Iowa would have jurisdiction to act as Dottie’s home state unless it declined in 
favor of North Carolina as a more appropriate forum. If Iowa does not decline jurisdiction, the 
clerk must dismiss the North Carolina proceeding despite the fact that the clerk determined 
North Carolina is a significant-connection state and an appropriate forum. 

If, instead of filing a petition in Iowa and before the clerk enters a final order adjudicating 
Dottie’s competency and appointing a guardian, Eddie raises an objection before the clerk to 
North Carolina’s jurisdiction, the clerk should examine whether there is a more appropriate 
forum to hear the case, such as Iowa. If the clerk determines that Iowa is a more appropriate 
forum in response to Eddie’s objection, the clerk may enter an order declining jurisdiction as set 
forth in section III.A.4, below.

3. Other State
Even if North Carolina is not a home state or a significant-connection state, a North Carolina 
court may exercise jurisdiction in another limited instance—when it is what is known as an 
“other” state. In such cases, North Carolina has jurisdiction to act in response to a petition filed 
here where

1. the respondent’s home state and all other significant connection states decline 
jurisdiction because North Carolina is the more appropriate forum and

2. jurisdiction in North Carolina is consistent with the United States and the North 
Carolina Constitutions.48 

If a petitioner alleges that North Carolina has jurisdiction on this basis, the petitioner should 
also present evidence that any home state and all significant-connection states have declined 
jurisdiction. If a court declines jurisdiction, there is no requirement under G.S. Chapter 35B 

47. UAGPPJA, Section 209, Comment.
48. G.S. 35B-17(3). 
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that the court enter an order to that effect. However, it may be a best practice for a court to do 
so to create a record of the court’s decision to decline jurisdiction. The North Carolina court 
could also communicate with the state that declined jurisdiction to confirm that the state did in 
fact do so.49 The clerk shall make a record of any such communication.50

If the respondent has a home state and North Carolina is an “other” state, notice of the North 
Carolina petition must be given to any person entitled to notice of the proceeding had a pro-
ceeding been brought in the respondent’s home state.51 Notice is required to be given in the 
same manner as notice is required to be given in North Carolina.52 Before proceeding with the 
substantive incompetency and guardianship hearing as an “other” state, the clerk should con-
firm that the petitioner provided such notice if the respondent has a home state. 

In Dottie’s case, North Carolina may fall under this “other” category if Linda moved Dottie 
to North Carolina only a few days before Linda filed the petition. North Carolina would not be 
Dottie’s home state and may not yet be a significant-connection state. However, as discussed 
further in section III.A.4.a, below, Iowa may decline jurisdiction in favor of North Carolina 
if, for example, Dottie expressed a preference for living in North Carolina with Linda; Dottie 
will live permanently at home with Linda; Dottie has no other property in Iowa; and no abuse, 
neglect, or exploitation of Dottie has occurred or is likely to occur.53 Once Iowa declines juris-
diction, provided there are no significant-connection states that also must decline jurisdiction, 
a North Carolina court may have jurisdiction to act if Dottie is physically present and served in 
North Carolina. If necessary, the North Carolina court could use the cooperation and testimony 
provisions in G.S. 35B-6 and -7 to obtain information relevant to the North Carolina proceeding 
from witnesses, documents, and other evidence located out of state.54 These provisions include, 
but are not limited to, the ability of a North Carolina court to request a court in another state 
to hold an evidentiary hearing; order a person to produce evidence or give testimony; order an 
evaluation of the respondent; and issue an order for the release of information, including pro-
tected health information.55

4. North Carolina’s Authority to Decline Jurisdiction 
If North Carolina has jurisdiction to act either as the home state, as a significant-connection 
state, or as an “other” state, North Carolina may decline jurisdiction and not hear the case if the 
North Carolina court determines that (1) another state is a more appropriate forum or (2) North 
Carolina acquired jurisdiction through unjustifiable conduct.56

49. G.S. 35B-5.
50. G.S. 35B-5(a).
51. G.S. 35B-22.
52. Id. 
53. These are the factors a court would apply to determine that North Carolina is a more appropriate 

forum under G.S. 35B-20.
54. Note: The provisions related to cooperation between courts and testimony from other states apply 

to any incompetency and guardianship proceeding in North Carolina, not just when North Carolina 
exercises “other” jurisdiction. 

55. G.S. 35B-6. 
56. G.S. 35B-20; -21.
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a. More Appropriate Forum
Even though North Carolina has jurisdiction to act, a court may decline to exercise jurisdiction 
if the court decides that another state is a more appropriate forum.57 The clerk must consider all 
relevant factors in deciding whether there is a more appropriate forum, including

 • any expressed preference of the respondent;
 • whether abuse, neglect, or exploitation of the respondent has occurred or is likely to occur 

and which state could best protect the respondent from the abuse, neglect, or exploitation;
 • the length of time the respondent was physically present in or was a legal resident of this or 

another state;
 • the distance of the respondent from the court in each state;
 • the financial circumstances of the respondent’s estate;
 • the nature and location of relevant evidence;
 • the ability of the court in each state to decide the issue expeditiously and the procedures 

necessary to present evidence;
 • the familiarity of the court of each state with the facts and issues in the proceeding; and
 • if an appointment was made, the court’s ability to monitor the conduct of the guardian.58

If a proceeding is properly before the court in North Carolina but the clerk determines that 
another state is a more appropriate forum, the clerk may either dismiss or stay the proceeding.59 
The clerk may also enter any order the clerk determines is just and proper, including the condi-
tion that a petition for the appointment of a general guardian or a guardian of the person or for 
the issuance of a protective order be filed promptly in another state.60

In Dottie’s case, if she moved to North Carolina in May 2016 and was physically present in 
this state until Linda filed the incompetency/guardianship petition on December 1, 2016, then 
North Carolina is Dottie’s home state under the first step of the home state definition. This is 
because she was physically present in North Carolina for the six consecutive months immedi-
ately preceding the petition. North Carolina would have jurisdiction to hear the case. However, 
a North Carolina court may decide to decline to exercise jurisdiction in favor of Iowa as the 
more appropriate forum if, for example, Dottie expresses a desire to move back to Iowa and she 
still has many friends, family, and medical providers in Iowa. In that instance, the North Caro-
lina court is allowed, but not required, to enter an order staying the proceeding and directing 
Linda to promptly file a petition in Iowa. A similar analysis would apply if Dottie was from a 
foreign country. A North Carolina court may decline jurisdiction because a foreign country is a 
more appropriate forum.61

b. Unjustifiable Conduct
A North Carolina court with jurisdiction to hear a case may also decline to exercise jurisdiction 
at any time, including after appointing a guardian of the person or a general guardian or after 
issuing a protective order, if the court determines that jurisdiction was obtained by unjustifiable 

57. G.S. 35B-20.
58. G.S. 35B-20(c).
59. G.S. 35B-20(b).
60. Id.
61. G.S. 35B-4; UAGPPJA, Section 103, Comment.
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conduct.62 “Unjustifiable conduct” is not defined in G.S. Chapter 35B. According to the com-
ments accompanying UAGPPJA, this ambiguity and flexibility was intentional.63 The provision is 
intended to address the problem of “granny snatching,” which is when someone uproots an adult 
who may lack capacity from his or her home, moves the adult to another state, and seeks to be 
appointed as his or her guardian. Typically, this happens when the petitioner wants to gain con-
trol of the adult’s financial resources. The adult is in an unfamiliar place away from family and 
from other evidence material to the guardianship proceeding. In this situation, the adult may 
be more likely to suffer abuse, neglect, or exploitation. In these and other instances, the court 
could decline to exercise jurisdiction if it appears that the court obtained jurisdiction because of 
unjustifiable conduct. The unjustifiable conduct does not have to be by a party or, specifically, by 
the petitioner who filed the case.64

The “unjustifiable conduct” concept affords the court the authority to “fashion an appropri-
ate remedy” when it has inappropriately acquired jurisdiction.”65 In addition to or in lieu of 
declining jurisdiction, the court may exercise jurisdiction for the limited purpose of ensuring 
the health, safety, and welfare, or protecting property, of the respondent.66 This includes staying 
the proceeding until a guardianship petition is filed in another state with jurisdiction and then 
declining jurisdiction.67 In spite of finding unjustifiable conduct, a North Carolina court may 
decide to proceed with the case after considering certain factors identified in G.S. 35B-21(a)(3).

If a party committed the unjustifiable conduct that resulted in a North Carolina court having 
jurisdiction over the case, the court may assess reasonable expenses, including attorneys’ fees 
and court costs, against that party.68

5. Special Jurisdiction in the Case of an Emergency or Property Located in North Carolina
If a North Carolina court lacks jurisdiction because it is not a home state, a significant-con-
nection state, or an “other” state, the court still has jurisdiction to act in case of an emergency 
related to the ward’s person or when the person’s real or tangible personal property is located in 
North Carolina.69 This is known as special jurisdiction.  

a. Appointment of Guardian of the Person in an Emergency
A North Carolina court otherwise lacking jurisdiction has special jurisdiction to appoint a 
guardian of the person in the event of an emergency for a respondent who is physically pres-
ent in North Carolina.70 “Emergency” is defined as a circumstance that will likely result in 
substantial harm to a respondent’s health, safety, or welfare, and for which an appointment of 
a guardian of the person is necessary because there is no other person who has the authority 
and is willing to act on the respondent’s behalf.71 If a petition is filed and the clerk finds that the 
respondent is physically present in North Carolina and that an emergency exists, then the clerk 

62. G.S. 35B-21(a).
63. UAGPPJA, Section 207, Comment.
64. Id.
65. Id.
66. G.S. 35B-21(a)(2).
67. Id.
68. G.S. 35B-21(b).
69. G.S. 35B-18.
70. G.S. 35B-18(a)(1).
71. G.S. 35B-15(a)(1).
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may enter an order appointing a guardian of the person for a term not exceeding ninety days 
based on this special jurisdiction.72 The emergency appointment should not be converted into 
a “de facto permanent appointment.”73 It is an appointment for a limited time in a temporary 
location.74 The emergency proceeding must be dismissed if a petition is later filed in the respon-
dent’s home state and the home state requests that North Carolina dismiss the emergency pro-
ceeding, regardless of whether the request is before or after the appointment.75

For example, if a person is in a car accident while driving through North Carolina that results 
in her incapacity, a North Carolina court could appoint a guardian of the person to make medi-
cal decisions on behalf of the injured person in North Carolina. In the order appointing the 
emergency guardian of the person, the court should make findings as to whether the respondent 
has an agent under health care power of attorney authorized to act in North Carolina or another 
person authorized to make medical decisions on the person’s behalf. An emergency only exists 
if the respondent lacks an authorized and willing surrogate decision maker. In the absence of an 
emergency, the court lacks the special jurisdiction to appoint a guardian of the person.

Interim guardian of the person cases distinguished. Note that special jurisdiction in an emer-
gency is different from the court’s authority to appoint an interim guardian of the person under 
G.S. 35A-1114. An interim guardian of the person appointment occurs as part of and pursuant 
to a motion filed in the underlying G.S. Chapter 35A incompetency proceeding.76 To appoint an 
interim guardian of the person, the North Carolina court must first have jurisdiction as a home 
state, as a significant-connection state, or as an “other” state. By contrast, the special jurisdiction 
in an emergency provision discussed above applies when such jurisdiction does not exist.

72. Id.
73. UAGPPJA, Section 204, Comment.
74. Id.
75. G.S. 35B-18(b).
76. G.S. 35A-1114(a) (emphasis added) (stating that “[a]t the time of or subsequent to the filing of a 

petition [for adjudication of incompetence,] the petitioner may also file a verified motion with the clerk 
seeking the appointment of an interim guardian”).  

Emergency 
jurisdiction 
under G.S. 

35B-18(a)(1)

Jurisdiction under G.S. 35B-17 
to adjudicate incompetence and 

appoint a guardian

Jurisdiction 
to appoint an 

interim guardian 
of the person



16 Social Services Law Bulletin No. 46 | November 2016

© 2016 School of Government. The University of North Carolina at Chapel Hill

Note that AOC forms SP-200, Petition for Adjudication of Incompetence and Application for 
Appointment of Guardian or Limited Guardian; SP-202, Order on Petition for Adjudication of 
Incompetence; and E-406, Order on Application for Appointment of Guardian, are not appro-
priate to use in the event the court is exercising special jurisdiction in an emergency. As of the 
date of this bulletin, there is no AOC published form petition or order for a person seeking such 
an appointment.

b. Issuance of a Protective Order for Real and Tangible Property in North Carolina
A North Carolina court that lacks jurisdiction as a home state, as a significant-connection state, 
or as an other state also has special jurisdiction to issue a “protective order” related to real or 
tangible personal property located in North Carolina.77 As discussed earlier, the term “protec-
tive order” has a specific meaning in this context. The term refers to an order appointing a 
guardian of the estate or a general guardian, or to another order related to the management 
of an adult’s property entered pursuant to G.S. Chapter 35A.78 This jurisdiction may serve as 
a basis for the appointment of an ancillary guardian under G.S. 35A-1280 to manage a non-
resident ward’s real and tangible property located in North Carolina, for a special proceeding 
to remove a nonresident’s tangible personalty from the state under G.S. 35A-1281, or for the 
appointment of an interim guardian of the estate under G.S. 35A-1114. 

IV. Transfer of Cases to and from North Carolina
The second major purpose of UAGPPJA is to provide a process for transferring an existing case 
in or out of the state. It is intended to address scenarios like Bob’s, described at the start of this 
bulletin, where a person under guardianship permanently moves or has a significant connec-
tion to another state. In Bob’s case, his guardian of the person, the county department of social 
services, determined that it was in his best interests to move from North Carolina to live in New 
York with his daughter and for his daughter to serve as his guardian there. The transfer provi-
sions do not apply when a guardian seeks to take some limited action in a state on behalf of a 
nonresident ward. In those cases, registration, which is discussed in section V, below, and not 
transfer, of the case would be appropriate.

The process for transferring Bob’s case out of North Carolina is set forth in G.S. 35B-30. A 
flowchart providing a step-by-step guide to the “transfer out” process is found in Appendix B. 
The process for transferring a case from another state to North Carolina is set forth in G.S. 35B-
31. A flowchart providing a step-by-step guide to the “transfer in” process is found Appendix C. 
S.L. 2016-72 repealed the existing process for transferring cases into North Carolina under G.S. 
35A-1113. 

77. G.S. 35B-18(a)(2). This does not include intangible property such as bank accounts. See UAGPPJA, 
Section 204, Comment.

78. G.S. 35B-2(14).
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A. Transferring a Case Out of North Carolina
A case may be transferred out of North Carolina only upon the petition of the guardian of the 
person, the guardian of the estate, or the general guardian.79 A petition for transfer is a request 
to transfer both the incompetency (special proceeding (SP)) and the guardianship (estate pro-
ceeding (E)) cases.80 The guardian must serve a copy of the petition by first-class mail81 on any 
person who is entitled to notice of the original incompetency and guardianship proceedings.82 
This includes the ward; any next of kin; the ward’s attorney or guardian ad litem, if appointed by 
the clerk;83 other parties of record, including any guardian other than the petitioner; and anyone 
else designated by the clerk.84 

On the clerk’s motion or on the motion of the petitioner or any person entitled to notice of 
the proceeding, the clerk must hold a hearing on the petition for transfer.85 If no one moves for a 
hearing but there is an indication that the petition for transfer is contested, it is best practice for 
the clerk, on the clerk’s own motion, to hold a hearing. However, the clerk may decide the matter 
summarily, meaning without a hearing.86 In the absence of a motion for a hearing, it is not clear 
from the statute when the clerk may decide the matter summarily after service of the petition on 
the requisite persons. It is also not clear by what date a person entitled to notice would need to 
move for a hearing after service of the petition for transfer. Finally, the petition is not required 
to be verified, and, therefore, is not under oath. If the clerk proceeds summarily, the clerk should 
wait a reasonable time before entering a provisional order granting the transfer petition to allow 
notified persons time to file an objection to transfer. 

79. G.S. 35B-30(a).
80. Id.
81. The statute does not specify how the petition must be served. See generally G.S. 35B-30. Because 

the petition is filed in an existing proceeding, it is likely that service by first-class mail or other service in 
compliance with Rule 5 of the N.C. Rules of Civil Procedure is sufficient. 

82. G.S. 35B-30(b).
83. Given that service is required on the ward’s attorney or guardian ad litem (GAL), it raises the 

question as to whether a GAL must be appointed when a petition to transfer is filed. G.S. 35A-1217 
provides that the clerk shall appoint a GAL to represent a ward in a guardianship proceeding if the ward 
has been adjudicated incompetent and the clerk determines that the ward’s interests are not adequately 
represented. Appointment and discharge of the GAL are pursuant to rules adopted by the N.C. Office 
of Indigent Defense Services (IDS). G.S. 35A-1217. Therefore, unless prohibited by IDS rules, it would be 
logical for the clerk to appoint a GAL in response to a petition to transfer if the clerk determines that 
the ward’s interests are not adequately represented. Automatic appointment of a GAL in every case may 
create unnecessary expense where the petition for transfer is uncontested or where the ward’s interests 
are otherwise adequately represented. 

84. G.S. 35A-1109; -1211.
85. G.S. 35B-30(c).
86. Id. See also UAGPPJA, Article 3, General Comment. 
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Furthermore, before entering a provisional order authorizing transfer of the incompetency 
and guardianship case, the clerk must find, based on the evidence presented, that

 • the other state will likely accept the transfer;87

 • the ward is physically present in or is reasonably expected to move permanently to 
the other state, or, if the guardian is a guardian of the estate, the ward has a significant 
connection88 to the other state;

 • no objection to transfer has been made, or, if an objection has been made, the objecting 
party failed to establish that transfer would be contrary to the interests89 of the ward; and

 • plans for the ward’s care and services in the other state are reasonable and sufficient, if 
the ward has a guardian of the person, or adequate arrangements will be made for the 
management of the ward’s property, if the ward has a guardian of the estate.90 If the ward 
has a general guardian, the clerk must find both reasonable and sufficient plans for care and 
services and adequate arrangements for property.91

If the clerk makes these findings, then the clerk must enter a provisional order granting the 
petition to transfer and directing the guardian to petition for transfer in the other state.92 The 
clerk may enter a final order confirming transfer once the clerk receives and approves a final 
accounting from the guardian of the estate or the general guardian and receives a copy of the 
provisional order accepting transfer from the other state.93 

Returning to Bob’s case, either the county department of social services (DSS), as Bob’s 
guardian of the person, or the private attorney, as Bob’s guardian of the estate, could petition 
to transfer the case to New York. If either of them petition, the clerk considers transfer of the 
incompetency proceeding along with the entire guardianship, both the guardianship of the per-
son and of the estate. The statute does not state expressly that a guardianship may not be split. 
However, if transfer is granted, it seems reasonable to transfer both the guardianship of the 
person and of the estate along with the incompetency proceeding in order to avoid conflicting 
courts with dueling authority, an essential purpose of UAGPPJA.94

If DSS believes that transferring the case to New York so that Bob’s daughter may serve as 
guardian there is in Bob’s best interests, DSS should first file a motion to remove itself as the 
guardian of the person and to appoint Bob’s daughter as his guardian of the person on the basis 
that doing so is in the best interests of Bob. This is because one of the criteria the receiving 

87. If the county department of social services (DSS) is serving as guardian of the person, guardian of 
the estate, or general guardian in North Carolina and initiates the transfer of a case from North Carolina, 
one of the findings the accepting state must make is that the guardian is eligible for appointment in the 
accepting state. G.S. 35B-31(d)(2). A North Carolina DSS is not eligible for appointment in another state. 
One solution to this dilemma is discussed further in the example set forth at the end of this subsection.

88. This, term for purposes of transfer, is defined in G.S. 35B-15(b) and described supra section 
III.A.2.b.

89. See UAGPPJA, Article 3, General Comment (stating that the term “interests” was chosen over “best 
interests” to reflect the strong autonomy values in modern guardianship law).

90. G.S. 35B-30(d) and (e).
91. G.S. 35B-30(f).
92. G.S. 35B-30(d), (e), and (f).
93. The provisional order accepting transfer from the other state must be issued in accordance with 

provisions similar to G.S. 35B-31 in the other state, which governs accepting a transfer of a case from 
another state.

94. G.S. 35B-1(d)(1).
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court must find before entering an order authorizing transfer is that the guardian is eligible for 
appointment under that state’s laws.95 A North Carolina DSS would not be eligible for appoint-
ment in New York. Therefore, before seeking to transfer the case, DSS or Bob’s daughter could 
file a motion to remove DSS and appoint Bob’s daughter as the guardian of the person, and then 
the daughter could file a petition to transfer the case to New York. See Appendix B, “Transfer 
of an Existing Incompetency and Adult Guardianship Case from North Carolina to Another 
State.”

B. Transferring a Case to North Carolina 
To transfer a guardianship from another state to North Carolina, the general guardian, guardian 
of the person, or guardian of the estate files a petition for transfer in North Carolina, along with 
a certified copy of the other state’s provisional order of transfer.96 

A copy of the petition and the order is served on those persons entitled to notice of the 
original incompetency and guardianship proceeding in North Carolina and in the transferring 
state.97 Notice must be given in the same manner as notice is required in those original pro-
ceedings in North Carolina.98 This likely means that the following parties must be served in the 
following manner based on North Carolina service requirements:

 • the ward/respondent by personal service; 
 • the next-of-kin by first-class mail; 
 • the ward’s counsel or guardian ad litem, if appointed,99 pursuant to Rule 4 of the N.C. Rules 

of Civil Procedure;100 
 • the other parties of record, including any guardian that is not the petitioner, and any other 

persons required to be noticed in the transferring state by first-class mail; and
 • anyone else designated by the clerk by first-class mail.101

The petitioner should identify in the petition to accept transfer whether the transferring 
state’s laws require notice to any other person in addition to those listed who are noticed under 
North Carolina law.102 The clerk should confirm that service has been made on such other per-
sons if there are any additional persons whom the other state requires to be noticed that North 
Carolina law does not.

95. G.S. 35B-31(d)(2).
96. G.S. 35B-31(a).
97. G.S. 35B-31(b).
98. Id.
99. It may be unnecessary to appoint a guardian ad litem (GAL) for purposes of making a decision on 

whether to accept transfer, given that the court is charged with accepting the transfer unless the guardian 
is ineligible for appointment or a person entitled to notice files an objection and establishes that the 
transfer will be contrary to the interests of the ward. Otherwise, the court’s decision to accept transfer 
is not discretionary. Therefore, it may be good practice, when a petition to accept transfer is filed, to wait 
and see whether or not there is an objection to the transfer before appointing a GAL in response to a 
petition accepting transfer. 

100. G.S. 1A-1, Rule 4.
101. G.S. 35A-1109; -1211.
102. G.S. 35B-31(b).
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On the clerk’s motion or on the motion of the petitioner or any person entitled to notice of 
the proceeding, the clerk must hold a hearing on the petition to accept transfer.103 However, the 
clerk may decide the matter summarily. 104 As discussed in the previous section on transfer of 
a proceeding out of North Carolina, the clerk should wait a reasonable time after the petition 
is filed before entering a provisional order accepting transfer without a hearing to ensure that 
there are no objections.

The court must enter a provisional order accepting transfer unless (1) an objection is made to 
the transfer and the objector establishes that the transfer would be contrary to the interests105 of 
the ward or (2) the general guardian, guardian of the estate, or guardian of the person is ineli-
gible for appointment in North Carolina.106 Once the North Carolina court enters a provisional 
order accepting transfer, the court has the authority to appoint a general guardian, a guardian of 
the estate, or a guardian of the person in North Carolina.107 The court then enters a final order 
accepting transfer once it receives a copy of the final order from the other state granting trans-
fer.108 By entering a final order accepting transfer from another state, the North Carolina court 
recognizes that state’s adjudication of incompetency and appointment of the guardian.109

Within ninety days from the date the clerk enters the final order accepting transfer of the 
guardianship to North Carolina, the clerk must determine whether the guardianship needs to 
be modified to comply with North Carolina law.110 This may include, for example, requiring a 
bond or modifying a bond amount. It is advisable for the clerk to schedule a status hearing and 
to notice the guardian of the hearing so that he or she may appear before the court to go over 
North Carolina requirements to file accountings and status reports, if required, and to take 
the oath and receive North Carolina letters of appointment.111 Once the case is transferred to 
North Carolina, the clerk may also consider any other motions pertaining to the adult’s capac-
ity or guardianship, including whether limited guardianship or restoration are appropriate. See 
Appendix C, “Transfer of an Existing Incompetency and Adult Guardianship Case to North 
Carolina from Another State.” 

103. G.S. 35B-31(c).
104. Id. See also UAGPPJA, Article 3, General Comment. The statute does not state how long the court 

must wait after service before summarily entering a provisional order accepting transfer. 
105. See UAGPPJA, Article 3, General Comment (stating that the term “interests” was chosen over 

“best interests” to reflect the strong autonomy values in modern guardianship law).
106. G.S. 35B-31(d). This may include, for example, whether or not the guardian is eligible to be 

bonded if the guardian is a guardian of the estate or a general guardian. The transferring state may not 
have required a bond. 

107. G.S. 35B-18(a)(3).
108. The final order granting transfer from the other state must be issued in accordance with 

provisions similar to those found in G.S. 35B-30, which govern transferring a case from another state.
109. G.S. 35B-31(g). The purpose of this provision is to eliminate “the need to prove the case in the 

second state from scratch, including proving the respondent’s incapacity and choice of guardian. . . .” See 
UAGPPJA, Article 3, General Comment. It does not prohibit the accepting court from modifying the 
guardianship to a limited guardianship or restoring the person’s competency if a motion for either is later 
brought before the court.

110. G.S. 35B-31(f).
111. The court may find it necessary to appoint a guardian ad litem (GAL) in connection with this 

hearing to allow the GAL to make recommendations to the court about whether the guardianship needs 
to be modified to conform to the laws of North Carolina. 
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V. Registration
The purpose of registration is to facilitate the enforcement of guardianship orders from other 
states.112 The types of scenarios that typically invoke registration issues are when a nonresident 
of North Carolina owns real or personal property here or when he or she seeks some sort of 
medical or other personal care service in North Carolina. The nonresident is incapacitated and 
a guardian has been appointed on his or her behalf in another state. The guardian and the ward 
have no intention of moving to North Carolina, thus transfer of the case is inapplicable. How-
ever, the guardian does want to exercise some decision-making authority in North Carolina, 
either with respect to the person or to the property of the ward.

A. Process to Register an Out-of-State Order in North Carolina
On and after December 1, 2016, a guardian of the person, a guardian of the estate, or a general 
guardian113 appointed in another state may register an out-of-state order in North Carolina.114 
Registration is available whether the guardianship is full or limited.115 G.S. 35B-36 prescribes 
the process for registering a guardianship of the person order. G.S. 35B-37 sets forth the process 
for registering a general guardianship order or a “protective order.” 

The guardian commences the registration process by giving notice to the court that 
appointed the guardian of his or her intent to register the order. The guardian obtains certified 
copies of the order appointing the guardian and letters of office116 from the court, as well as the 
copy of any bond.117 Authenticated copies are not required.118  

Next, the guardian files certified copies of the other state’s letters and the order and a copy 
of the bond, if any, in North Carolina, and the North Carolina court files the copies as a foreign 
judgment.119 If the order is an order for a guardian of the person, it may be filed by the guardian 
of the person in any appropriate county.120 For example, a county where a ward seeks treatment 
or other health care. If the order is an order for a guardian of the estate or for a general guard-
ian, then the documents may be filed in any county where the ward has property.121

112. UAGPPJA, Article 4, General Comment.
113. Keep in mind that different terminology may be used. A guardian of the person in another state 

may simply be a “guardian”, while a guardian of the estate may be a “conservator”. 
114. G.S. 35B, Article 4.
115. Id.
116. Under North Carolina law, whenever a guardian is duly appointed and qualified, the clerk must 

issue the guardian “letters of appointment” signed and sealed by the clerk. G.S. 35A-1206. Generally, 
letters specify the type of guardian appointed and the nature and extent of the guardian’s authority. Id. In 
other states, letters of appointment may be called “letters of office” or referred to by some other term.

117. G.S. 35B-36; -37. 
118. UAGPPJA, Article 4, General Comment.
119. G.S. 35B-36; -37. A guardian of the person may not register an order in North Carolina if a 

petition for the adjudication of incompetence and an application for the appointment of a guardian of the 
person is pending in North Carolina. G.S. 35B-36. Similarly, a guardian of the estate or a general guardian 
may not register an order in North Carolina if a petition for the adjudication of incompetence and an 
application for the appointment of a guardian of the estate is pending in North Carolina. Id. § 35B-37.

120. G.S. 35B-36. 
121. G.S. 35B-37. 
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B. Effect of Registration in North Carolina
Registration of an out-of-state guardianship order in North Carolina gives the guardian the 
authority to exercise all powers in North Carolina authorized in the order appointing the guard-
ian from the other state, unless an action is prohibited by the laws of North Carolina.122 

The most significant impact of the new registration provisions will be on the enforcement of 
out-of-state guardianship orders pertaining to a person. These provisions address situations like 
the one described at the start of this bulletin involving Cindy and her daughter, Mary, who live 
in Virginia. A Virginia court adjudicated Mary incompetent and appointed Cindy as her guard-
ian. That court retains jurisdiction over the case. Cindy wants Mary to receive mental health 
treatment at a facility in North Carolina. Mother and daughter do not intend to move to North 
Carolina and do not want to permanently transfer the case here. However, the North Carolina 
care provider refuses to recognize an out-of-state guardianship order. By registering the order in 
North Carolina, Cindy, as the guardian, would have the authority to exercise all powers autho-
rized by the out-of-state order and not prohibited under North Carolina law, including making 
certain health care decisions. If a third-party refuses to recognize any validly registered order 
in North Carolina, the court may grant any relief available under North Carolina law to enforce 
the registered order.123 

The impact of the new registration provisions is less significant with respect to guardianships 
involving property. The legislation expressly preserved the existing provisions in G.S. Chapter 
35A applicable to ancillary guardianship under G.S. 35A-1280 and removal of personalty from 
the state under G.S. 35A-1281.124 As a result, registering a protective order or an order related to 
the nonresident ward’s property in North Carolina does not eliminate the obligation

 • to seek the appointment of an ancillary guardian125 in North Carolina when a nonresident 
ward has real or personal property in North Carolina that will remain in the state126 or

 • to initiate a special proceeding by petition to remove personal property of a nonresident 
ward from North Carolina.127 

Because these requirements were retained in North Carolina law, registration of an out-
of-state order appointing a guardian to manage a nonresident ward’s property will often be 
redundant. This is in part because registration of the order in North Carolina does not appear 
necessary for the North Carolina court to obtain jurisdiction over those proceedings. A North 

122. G.S. 35B-38(a).
123. G.S. 35B-38(b).
124. S.L. 2016-72, § 3. 
125. An ancillary guardian is person appointed guardian by a North Carolina court, through the 

authority of a guardian in another state, for a nonresident ward having real or personal property in 
North Carolina. G.S. 35A-1280; Ann M. Anderson & Joan G. Brannon, North Carolina Clerk of 
Superior Court Procedures Manual vol. II, pt. VI, ch. 86, p. 58 (UNC School of Government, 2012). 
Once appointed in North Carolina, an ancillary guardian has all the powers, duties, and responsibilities 
over the ward’s estate, including the obligation to post a bond, as a guardian appointed in North 
Carolina. G.S. 35A-1280(b).

126. S.L. 2016-72, § 3; G.S. 35A-1280. The requirements for ancillary guardianship are described in 
Anderson & Brannon, supra note 125, at vol. II, pt. VI, ch. 86, pp. 58–59, § XIV.

127. S.L. 2016-72, § 3; G.S. 35A-1281. The requirements of this process are more fully described in 
Anderson & Brannon, supra note 125, at vol. II, pt. VII, ch. 122, pp. 1, 4.
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Carolina court always has special jurisdiction to issue an order with respect to real or tangible 
personal property located in North Carolina.128 

One area that is not redundant: registration of an order that is the other state’s equivalent of 
a general guardianship order appears to now provide the general guardian appointed by another 
state with the authority to maintain actions and proceedings in North Carolina on behalf of the 
incapacitated person.129 If the general guardian initiating or defending an action is not a resident 
of North Carolina, the guardian is subject to conditions imposed upon nonresident parties by 
North Carolina law.130 

Conclusion 
UAGPPJA is now a part of North Carolina law in the form of a new G.S. Chapter 35B. In addi-
tion to creating a framework for court communication and cooperation, it serves as a gatekeeper 
to the courts’ authority under G.S. Chapter 35A to adjudicate incompetence and appoint guard-
ians in North Carolina in the first instance. It also provides a means to transfer certain cases 
to and from North Carolina. Finally, UAGPPJA sets forth a mechanism to register out-of-state 
orders in North Carolina when a nonresident guardian seeks to take some action with respect to 
the ward’s person or property located in North Carolina. This bulletin provides an overview for 
each of these new processes. There will likely be additional information as new forms and rules 
of recordkeeping are created and other administrative aspects of implementing this new law 
play out. 

128. G.S. 35B-18(a)(2). 
129. See G.S. 35B-38(a); 1A-1, Rule 17(b)(1) and (2) (providing that a general or testamentary guardian 

“within this State” has the authority to sue or defend on behalf of an incompetent person). 
130. G.S. 35B-38(a). 
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Appendix A. Does North Carolina Have Jurisdiction to Enter an 
Incompetency and Adult Guardianship Order?1 (G.S. Chapter 35B, Article 2) 
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state, (ii) no objection is raised to N.C.’s 
jurisdiction by person entitled to notice, 

and (iii) N.C. is an appropriate forum.
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proceeding.
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in another state.
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unless the other state 
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stays the proceeding and 
communicates with court in 
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N.C.
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N.C.  petition?2

Is N.C. a 
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Did the home state 
decline jurisdiction because 
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of the N.C. filing, 
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respondent’s home 
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and may decline or exercise 

jurisdiction. Is another state a more 
appropriate forum?

Notes:
1. This flowchart does not cover an N.C. court’s authority to exercise special jurisdiction.
2. The court does not take into account periods of temporary absence.



Definitions/Explanation of Terms Used in Appendix A

Home State (G.S. 35B-15(a)(2)). The state where the respondent was physically present, including peri-
ods of temporary absence, for at least six consecutive months immediately prior to the filing of the 
petition; or, if none, the state in which the respondent was physically present, including periods of 
temporary absence, for at least six consecutive months ending within the six months prior to filing 
of the petition.  

Temporary Absence. Temporary absence is not defined in G.S. Chapter 35B but includes short-term 
out-of-state travel for most purposes (e.g., vacation, business, or visits with family or friends).  

Significant-Connection State (G.S. 35B-15(a)(3) and (b)). A state, other than the home state, with which the 
respondent has a significant connection other than mere physical presence and in which substantial 
evidence concerning respondent is available.  To determine significant connection, the court shall 
consider

• the location of the respondent’s family and of other persons required to be notified of the 
proceedings;

• the length of time the respondent was physically present in North Carolina and the duration 
of any absence; 

• the location of the respondent’s property; and
• the extent to which the respondent has ties to a particular state, including voting registra-

tion, tax return filings, vehicle registration, driver’s license, social relationships, and receipt of 
services.  

Appropriate Forum (G.S. 35B-20).  To determine whether a state is an appropriate forum, the court shall 
consider all relevant factors, including but not limited to the following:

• any expressed preference of the respondent;
• whether abuse, neglect, or exploitation of the respondent has occurred or is likely to occur 

and which state could best protect the respondent from the abuse, neglect, or exploitation;
• the length of time the respondent was physically present in or was a legal resident of this or 

another state;
• the distance of the respondent from the court in each state;
• the financial circumstances of the respondent’s estate;
• the nature and location of relevant evidence;
• the ability of the court in each state to decide the issue expeditiously and the procedures 

necessary to present evidence;
• the familiarity of the court of each state with the facts and issues in the proceeding; and
• if an appointment was made, the court’s ability to monitor the conduct of the guardian.

Special Jurisdiction (G.S. 35B-18). A court that lacks jurisdiction as a home state, significant-connection 
state, or “other” state has special jurisdiction to

1. appoint a guardian of the person for up to ninety days if an emergency exists and the 
respondent is present and served in North Carolina  (G.S. 35B-18(a)(1)) and

2. issue a protective order with respect to real or tangible personal property located in N.C. 
(G.S. 35B-18(a)(2))

An emergency in this context is a circumstance that likely will result in substantial harm to a re-
spondent’s health, safety, or welfare, and for which the appointment of a guardian of the person is 
necessary because no other person has authority and is willing to act on the respondent’s behalf.   
G.S. 35B-15(a)(1).



TRANSFER OUT OF N.C.Appendix  B. Transfer of an Existing Incompetency and Adult 
Guardianship Case from North Carolina to Another State (G.S. 35B-30)

Petition Filed
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N.C. court enters 

provisional order of transfer 
directing guardian to 

petition for transfer in the 
other state 

Petition Served
Copy of petition served on parties to the 
original incompetency and guardianship 
proceedings by first-class mail, including.

1. ward;
2. any guardian other than the petitioner;
3. next of kin; 
4. ward’s counsel or guardian ad litem, if 
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GOE = guardian of the estate
GOP = guardian of the person
GG = general guardian
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other state?
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Is the court satisfied that the 
N.C. guardianship will be accepted 
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arrangements for management of 
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There is only a GOE

Court’s Findings
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Appendix C. Transfer of an Existing Incompetency and Adult 
Guardianship Case to North Carolina from Another State (G.S. 35B-31)

Petition Filed
Petition filed in N.C. to accept transfer by GOE, GOP, or GG.

Note: The petition must include a certified copy of the other state’s 
provisional order of transfer.

Clerk may decide the 
matter summarily

Movant schedules 
and notices matter for 

hearing

Provisional Order Entered
N.C. court enters provisional order 

accepting transfer

Receive final order granting transfer 
from other state

Final Order Entered
N.C. court enters final order accepting 

transfer

Review the Case
Within 90 days, review the case to 
determine whether modification 
needed to conform with N.C. law. 
*Better practice: Schedule a status 

hearing and notify the guardian. At the 
hearing, administer oath; issue letters 
of appointment; modify the bond, if 

needed; and make any other appropriate 
changes to the guardianship.

Petition Served
Copy of petition served on parties to the original incompetency 

and guardianship proceedings in N.C. and transferring state 
(service in the manner required upon commencement of the 

case), including
1. ward (personal service);
2. next of kin (first-class mail);
3. ward’s counsel or guardian ad litem, if appointed (Rule 4 

service);
4. other parties of record, including any guardian that is not the 

petitioner; 
5. any other persons required to be noticed under the 

transferring state’s law (first-class mail); and
6. anyone else designated by the clerk (first-class mail). 

Enter order denying 
transfer

Court’s Findings

Yes
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No
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No

No
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Did anyone raise an objection? Is the guardian eligible for 
appointment in N.C.?

Motion for 
Hearing?

Motion by the court, a party, 
or other person noticed of the 

proceeding for hearing 
on petition?

Did the objector establish 
that the transfer would be 

contrary to the interests of the 
ward?

GOE = guardian of the estate
GOP = guardian of the person
GG = general guardian
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Some Q&A on UAGPPJA
More than two months have passed since the Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act (UAGPPJA) went into effect in North Carolina. I’ve blogged about this
topic a couple of times before.  If you are just tuning in to this new law, you can read more about
UAGPPJA here and here. I’d like to use the post today to go through some questions I’ve
received since the December 1, 2016 effective date.  The questions are divided up according to the
three main areas of the law: initial filings, transfer, and registration.  The stories you are about to
read are true; names have been changed to protect the innocent.*

Initial Filings: G.S. 35B, Article 2

Jane recently returned to NC after living and working in Maine for the last 10 years. She
moved to NC with her adult son, John.  Jane and John have been physically present in NC
for only two months, but Jane wants to file a petition here to have John adjudicated
incompetent and an application to be appointed as his guardian.  Does Jane have to wait
until John has been physically present in NC for six months before filing the petition here?

 No. Although NC is not John’s home state, it does not preclude Jane from filing a petition in NC
and alleging NC has jurisdiction over John’s case as a significant connection or other state. Despite
the fact that John recently moved here, NC may have jurisdiction to act if, for example, John has a
significant connection to NC other than mere physical presence and substantial evidence
concerning John is available here.  G.S. 3B-15(a)(3). 

The Petition for Adjudication of Incompetence and Application for Appointment of Guardian
(SP-200) was revised in response to UAGPPJA to obtain information from the petitioner that will be
helpful to the court in determining whether it has jurisdiction to act. However, it may not be
comprehensive for purposes of determining whether NC is a significant connection or other state. 
Therefore, if Jane intends to file in NC and allege NC has jurisdiction to act as a significant
connection state, Jane may want to attach an addendum to the petition making the basis for
jurisdiction clear and along with other information related to John’s connection to NC – such as
voting registration, vehicle registration, social relationships, and receipt of services.  G.S.
35B-15(b).

 Lisa files form SP-200 in NC alleging her father, Bob, is incompetent and needs a guardian.
Bob lived his entire life in NC and owns real and personal property here.  Lisa recently
moved Bob to a nursing facility in Tennessee near where she lives.  Due to his deteriorating
condition, it is unlikely that Bob will be able to return to live at his home and he will likely
stay in Tennessee.  Given the petition is already filed in NC and NC has jurisdiction as a
significant connection state, does the NC court have to adjudicate incompetence and
appoint a guardian in NC?

                               1 / 4



On the Civil Side
Just another WordPress site
https://civil.sog.unc.edu

 No.   The NC court could decline to exercise jurisdiction in favor of a more appropriate forum –
such as Tennessee.  Even where an NC court has jurisdiction to act as a home state, significant
connection state, or other state, the court may decline to exercise jurisdiction if another state is a
more appropriate forum.   The NC court would look at all relevant factors to determine whether
another state is a more appropriate forum, including the specific factors set forth in in G.S.
35B-20(c) such as the express preferences of the respondent, the nature and location of the
evidence, and the ability of the court to monitor the guardian if appointed by an NC court.

In Bob’s case, if the NC court determines Tennessee is a more appropriate forum, the court must
dismiss or stay the proceeding. G.S. 35B-20(b). The court may also impose any condition that the
court considers just and proper, including that a petition for the appointment of a guardian is filed in
Tennessee if, for example, it appears that Bob is in need of assistance of a guardian.   Id.

 

Transfer: G.S. 35B, Article 3

Is there a form petition for transfer to or from NC?**

 No. The N.C. Administrative Office of the Courts may adopt forms in the future.  However, no
forms related to transfer of a case to or from NC are available at this time.

When will the court hold a hearing in response to a petition for transfer to or from NC? 

 If the guardian or a person entitled to notice of the transfer files a motion requesting a hearing on
the petition, the court must hold a hearing. G.S. 35B-30(c); G.S. 35B-31(c).   However, if no one
entitled to notice requests a hearing, the court may decide the matter summarily (without a
hearing).   Id.

The court may elect, on the court’s own motion, to hold a hearing on the petition. Id. The court will
likely hold a hearing when an objection to transfer is filed or when the petition for transfer does not
contain adequate information for the court to make the requisite findings to enter a provisional
order of transfer.  For example, if the court reviews a petition for transfer of a guardianship of the
person to another state and determines that it lacks information satisfactory to the court concerning
plans for care and services for the ward in the other state, the court may, on its own motion, hold a
hearing on the petition. G.S. 35B-30(d).

How long after a transfer petition is filed before the court will enter a provisional order of
transfer?

 The transfer statutes, G.S. 35B-30 (out of NC) and G.S. 35B-31 (to NC), do not specify how long
the court must wait after a petition for transfer is filed before entering a provisional order authorizing
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transfer. The court may determine a reasonable amount of time after confirming service on those
entitled to notice – it is likely that the court will want to ensure anyone who receives notice has an
adequate time to file a motion requesting a hearing and/or raise objections to the transfer.  Given
the expedited nature of incompetency and guardianship proceedings, my guess is that a
reasonable amount of time may be anywhere from 10 to 30 days from completed service. See, e.g.
G.S. 35A-1108(a).

I am a guardian and I want to transfer a guardianship from California to NC. The ward
already resides in NC and has for many years.  Should my first stop be an NC courthouse to
file something?  

 No. The guardian first needs to file a petition in the state that currently has jurisdiction over the
guardianship – in this example, California.  Once California enters a provisional order of transfer,
the guardian then obtains a certified copy of the provisional order of transfer from the California
court and files it along with a petition for transfer in NC.

May the guardian file a petition for transfer to or from NC by mail? 

 Yes, the guardian may mail the petition to the office of the clerk of superior court in the appropriate
county in NC or file it in person.

 

Registration: G.S. 35B, Article 4

Tom owns real property in NC and lives in Georgia. Donna was appointed as Tom’s general
guardian by a Georgia court and wants to sell Tom’s NC real property.  Is registration of the
Georgia order in NC sufficient to give Donna the authority to sell Tom’s NC real property?

 No. UAGPPJA as enacted in NC did not repeal the requirements for ancillary guardianship – in
fact, it specifically retained them.  See S.L. 2016-72, Sec. 3 (“Nothing in this act shall be construed
to otherwise affect the requirements for seeking an ancillary guardianship under G.S. 35A?1280 or
for petitioning the court for the removal of personalty from the State under G.S. 35A?1281.”)

Therefore, the effect of registration does not change anything in NC for Donna who seeks to sell
Tom’s NC real property. She will still need to apply for ancillary guardianship by petition under GS
35A-1280 and then as the ancillary guardian file a special proceeding to sell the real property under
GS 35A-1301.

An NC court adjudicated Alexis incompetent and appointed Caleb as her guardian of the
person. Caleb plans to register the NC guardianship of the person order in another state. 
Does NC have a form Caleb may file with the NC court to give notice of his intent to register
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the NC guardianship in another state?  

 No. A guardian of the person, guardian of the estate, and general guardian must give notice of his
or her intent to register an NC order in another state.  G.S. 35B-36; G.S. 35B-37. However, there is
no form notice available at this time.  A simple statement notifying the NC court of the intent to
register and the name of the state of registration will likely suffice. Id.

 

*Bonus points to anyone who can name the source of this quote (without Google).   Leave your
answer in the comments below.

** This, by far, has been the number one question received.

 

- Update as of 8/1/2017:  The NC Administrative Office of the Courts published new forms in July
of 2017 related to G.S. Chapter 35B and UAGPPJA.  They include the following:

AOC-E-350 (Petition To Transfer Incompetency Proceeding And Guardianship To Another
State)
AOC-E-351 (Provisional Order On Petition To Transfer Incompetency Proceeding And
Guardianship To Another State)
AOC-E-352 (Final Order On Petition To Transfer Incompetency Proceeding And
Guardianship To Another State)
AOC-E-355 (Petition To Accept Guardianship On Transfer From Another State)
AOC-E-356 (Provisional Order On Petition To Accept Guardianship On Transfer From
Another State)
AOC-E-357 (Final Order On Petition To Accept Guardianship On Transfer From Another
State)
AOC-E-359 (Statements In Support Of Registration [ ] Guardianship Of The Person Order [
] General Guardianship/Protective Order* From Another State)
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File No.STATE OF NORTH CAROLINA

                                                County
In The General Court Of Justice

Superior Court Division
Before The Clerk

(Over)

Name And Current Address Of Adult Ward

PETITION TO TRANSFER 
INCOMPETENCY PROCEEDING AND 

GUARDIANSHIP TO ANOTHER STATE

Name, Street Address, PO Box, City, State And Zip Code Of Petitioning Guardian

IN THE MATTER OF

Date Of BirthCounty Of Residence Of Adult Ward

G.S. 35B-30

 Also A Petitioning Guardian
Name, Street Address, PO Box, City, State And Zip Code Of Co-Guardian (if applicable)

Petitioning Guardian’s Relationship To Ward

Telephone No. Of Petitioning Guardian
 Of The Estate      Of The Person      General Guardian  Of The Estate      Of The Person      General Guardian

Name, Street Address, PO Box, City, State And Zip Code Of Petitioning Guardian’s Attorney

Telephone No. Of Petitioning Guardian’s Attorney State Bar No.

NOTE TO PETITIONING GUARDIAN: “Nothing in [the Uniform Adult Guardianship and Protective Proceedings Jurisdiction Act 
of 2016] shall be construed to otherwise affect the requirements for seeking an ancillary guardianship under G.S. 35A-1280 or for 
petitioning the court for the removal of personalty from the State under G.S. 35A-1281.”  Session Law 2016-72, Section 3.

The undersigned requests that the Court transfer the incompetency proceeding and the existing guardianship to the state of 
     (hereinafter, the “Other State”).

In support of this Petition, the undersigned states:
1.  Transfer is proper in that the ward: (check all that apply) 

 is physically present in the Other State. 
 is reasonably expected to move permanently to the Other State. 
  (For guardian of the estate or general guardian, only) has a significant connection to the Other State in that: 
(See G.S. 35B-15(b) for factors to establish significant connection.)      
       
       
       
      .

2.  The Other State will likely accept the transfer because:      
        
        
       .

AOC-E-350, New 7/17
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SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Date Commission Expires

County Where Notarized

Signature Of Person Authorized To Administer OathsDate

Date

Signature Of Petitioning Guardian

Name Of Petitioning Guardian (type or print)

 Notary

 Deputy CSC  Assistant CSC  Clerk Of Superior Court

SEAL

SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Date Commission Expires

County Where Notarized

Signature Of Person Authorized To Administer OathsDate

Date

Signature Of Petitioning Guardian

Name Of Petitioning Guardian (type or print)

 Notary

 Deputy CSC  Assistant CSC  Clerk Of Superior Court

SEAL

3.  These additional facts support this petition to transfer: 
(Be specific and attach additional pages as needed.)

 a. If guardian of the person or general guardian, describe plans for care and services for the ward in the Other State:   
         
        . 
 b. If guardian of the estate or general guardian, describe arrangements for the management of the ward’s property in the Other State: 
         
        . 
 c. Any other relevant facts supporting petition to transfer:      
         
        .

Name And Address

Name And Address

Name And Address

Name And Address

Telephone No.

Telephone No.

Telephone No.

Telephone No.

Relationship To Ward Or Interest In Proceeding

Relationship To Ward Or Interest In Proceeding

Relationship To Ward Or Interest In Proceeding

Relationship To Ward Or Interest In Proceeding

4. The ward’s next of kin, if any, and other persons known to have an interest in the proceeding are:

AOC-E-350, Side Two, New 7/17
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 Of The Estate      Of The Person      General Guardian  Of The Estate      Of The Person      General Guardian

File No.

Name And Current Address Of Adult Ward

Name And Address Of Petitioning Guardian Name And Address Of Co-Guardian (if applicable)

PROVISIONAL ORDER ON PETITION TO 
TRANSFER INCOMPETENCY PROCEEDING 
AND GUARDIANSHIP TO ANOTHER STATE

G.S. 35B-30

IN THE MATTER OF

STATE OF NORTH CAROLINA

                                                County
In The General Court Of Justice

Superior Court Division
Before The Clerk

(Over)

1.   This matter coming to be heard before the undersigned upon: 

 the Court’s own motion, 
 request of the guardian, 
 request of the ward, 

  reTXest oI the IoOOoZing other Serson reTXireG to Ee notifieG oI the Setition:   
    ,

  and upon hearing and reviewing the evidence, the Court makes the following Findings of Fact:

2.   BaseG on Patters oI recorG anG other coPSetent eYiGence that satisfies the &oXrt that the reTXirePents oI &haSter ��% haYe 
been met, the Court, without a hearing, makes the following Findings of Fact:

1. This Court has jurisdiction over this matter and the parties.
2. The ward      was      was not     present.
3.  The guardian      was      was not     present. 

 The guardian was represented by     .

4.  Also present were: 
        
        
        
       .

5.  The petitioning guardian(s) petitioned the court to transfer the incompetency proceeding and the guardianship referenced above to 
the state of     (hereinafter, the “Other State”).

6.  This  Court      is      is not     satisfieG that the reIerenceG gXarGianshiS oI the ZarG ZiOO Ee acceSteG E\ the coXrt oI the Other State� 
(NOTE TO CLERK: $ proYisional order granting a petition to transfer shoXld not be issXed if the coXrt is not satisfied that the gXardianship Zill be 
accepted by the court of the other state.)

7. Facts relevant to the ward’s connection with the Other State: 
  a. The ward is physically present in or is reasonably expected to move permanently to the Other State.
  b. The ward is neither physically present in nor reasonably expected to move permanently to the Other State, and  
     1.  the guardianship sought to be transferred to the Other State is only a guardianship of the estate and the ward has a 

significant connection to the Other State in consiGeration oI the Iactors in *�S� ��%����E��
     2.  the guardianship sought to be transferred to the Other State is either a guardianship of the person or a general guardianship. 

(NOTE TO CLERK: If Finding 7.b.2 is checked, a provisional order granting a petition to transfer should not be issued.)

     3.  the guardianship sought to be transferred to the Other State is a guardianship of the estate, and the ward does not have 
a significant connection to the Other State in consiGeration oI the Iactors in *�S� ��%����E�� 
(NOTE TO CLERK: If Finding 7.b.3 is checked, a provisional order granting a petition to transfer should not be issued.)

FINDINGS OF FACT

 Also A Petitioning Guardian

AOC-E-351, New 7/17
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8.  As to the proposed transfer of the incompetency and guardianship proceedings: 
 a. An objection to the transfer has not been made.

  b.  An objection to the transfer has been made, but the objector has not established that the transfer would be contrary to the 
interests of the ward.

  c.  An objection to the transfer was made and the objector has established that the transfer would be contrary to the interests of the ward. 
(NOTE TO CLERK: If Finding 8.c is checked, a provisional order granting a petition to transfer should not be issued.)

9.  As to plans and arrangements concerning the ward: 
 a.  (if a guardianship of the person is sought to be transferred) The plans for care and services for the ward in the Other State are reasonable 

anG sXIficient�

  b.  (if a guardianship of the estate is sought to be transferred) Adequate arrangements will be made for management of the ward’s property.

  c.  (if a general guardianship is sought to be transferred) The plans for care and services for the ward in the Other State are reasonable 
anG sXIficient� anG aGeTXate arrangePents ZiOO Ee PaGe Ior PanagePent oI the ZarG¶s SroSert\�

  d.  (if a guardianship of the person or a general guardianship is sought to be transferred) The plans for care and services for the ward in the 
Other State are not reasonaEOe anG sXIficient� 
(NOTE TO CLERK: If Finding 9.d is checked, a provisional order granting a petition to transfer should not be issued.)

  e.  (if a guardianship of the estate or a general guardianship is sought to be transferred) Adequate arrangements will not be made for 
management of the ward’s property. 
(NOTE TO CLERK: If Finding 9.e is checked, a provisional order granting a petition to transfer should not be issued.)

  A provisional order is issued granting the petition to transfer the incompetency proceeding and guardianship of the person and the 
petitioning guardian shall petition for acceptance of the guardianship of the person in the Other State.
  A provisional order is issued granting the petition to transfer the incompetency proceeding and guardianship of the estate and the 
petitioning guardian shall petition for guardianship of the estate in the Other State.
  A provisional order is issued granting the petition to transfer the incompetency proceeding and general guardianship and the 
petitioning guardian shall petition for general guardianship in the Other State.
 The petition is denied.

(NOTE: A guardianship shall never be partially transferred, e.g., transfer guardianship of the person but not guardianship of the estate.)

Based on the evidence presented and any testimony given, the Court CONCLUDES that a provisional order to transfer this 
incompetency proceeding and this guardianship to the Other State      shall      shall not     issue.

CONCLUSION

ORDER

Name (type or print) SignatureDate  Assistant CSC
 Clerk Of Superior Court
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7he &oXrt finGs the IoOOoZing Iacts:

7he Setitioning gXarGian�s� inGicateG aEoYe SetitioneG the coXrt to transIer the incoPSetenc\ SroceeGing anG gXarGianshiS oI the aEoYe�
naPeG ZarG to the state oI   (hereinafter, the “Other State”).

7his &oXrt issXeG a SroYisionaO orGer oI transIer on  .

7his &oXrt has receiYeG IroP (list the specific coXrt Zithin the 2ther State to Zhich this proceeding is to be transferred)   

        
a SroYisionaO orGer acceSting that transIer� anG that orGer is IoXnG E\ this &oXrt to Ee issXeG XnGer SroYisions siPiOar to *�S� ��%����

  7he gXarGianshiS soXght to Ee transIerreG is a gXarGianshiS oI the estate or a generaO gXarGianshiS anG the XnGersigneG &OerN 
oI SXSerior &oXrt finGs that the finaO accoXnt Ior settOePent oI the aEoYe estate Zas fiOeG XnGer oath anG has Eeen aXGiteG anG 
aSSroYeG�

%aseG on the Ioregoing finGings� it is O5'(5(' confirPeG that the incoPSetenc\ SroceeGing anG gXarGianshiS oI the aEoYe�naPeG 
ZarG is transIerreG to the coXrt oI the Other State anG it is IXrther O5'(5(' that the incoPSetenc\ SroceeGing anG gXarGianshiS XnGer 
the OaZs oI the State oI 1orth &aroOina anG Zith resSect to the aEoYe�naPeG ZarG are noZ terPinateG�

ORDER

1aPe (t\pe or print) SignatXreDate  Assistant CSC
 &lerN 2f SXperior &oXrt

FINDINGS OF FACT

)ile 1o.

1aPe $nd &Xrrent $ddress 2f $dXlt :ard

1aPe $nd $ddress 2f 3etitioning GXardian 1aPe $nd $ddress 2f &o-GXardian (if applicable)

FINAL ORDER ON PETITION TO TRANSFER 
INCOMPETENCY PROCEEDING AND 

GUARDIANSHIP TO ANOTHER STATE
*�S� ��%����g�

IN THE MATTER OF

STATE OF NORTH CAROLINA

                                                &oXnt\
,n 7he *eneraO &oXrt OI -Xstice

SXSerior &oXrt 'iYision
%eIore 7he &OerN

 $lso $ 3etitioning GXardian

 Of The Estate      2f 7he 3erson      General GXardian Of The Estate      2f 7he 3erson      General GXardian
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� ���� $GPinistratiYe OIfice oI the &oXrts



 



The petitioner(s) requests that the Court accept the proceeding on transfer from the state of   
     as a: 

  guardianship of the person.
  NOTE TO PETITIONER: “Guardian of the person” has the same meaning as in G.S. 35A-1202. For purposes of Chapter 35B and this form, the term 

is limited to guardians of the person for adults.

 guardianship of the estate.
  NOTE TO PETITIONER: “Guardian of the estate” has the same meaning as in G.S. 35A-1202. For purposes of Chapter 35B and this form, the term 

is limited to guardians of the estate for adults.

 general guardianship.
  NOTE TO PETITIONER: “General guardian” has the same meaning as in G.S. 35A-1202. For purposes of Chapter 35B and this form, (i) the term is 

limited to general guardians for adults and (ii) the general guardian shall have the same authority to act as a guardian of the person and a guardian of 
the estate.

In support of this Petition, the undersigned states:
1. The type of appointment in the transferring state is:     
       .
2. The current appointee(s) is/are:

��  7he transIerring state is transIerring the gXarGianshiS to 1orth &aroOina XnGer SroYisions siPiOar to *�S� ��%��� anG a certifieG coS\ 
of the provisional order of transfer is attached to this petition.

Name(s) And Address(es) Of Current Appointee(s)

File No.

Name And Current Address Of Adult Ward

Name, Street Address, PO Box, City, State And Zip Code Of Co-Petitioner (if applicable)Name, Street Address, PO Box, City, State And Zip Code Of Petitioner

County And State Of Residence Of Adult Ward Date Of Birth

PETITION TO ACCEPT GUARDIANSHIP ON 
TRANSFER FROM ANOTHER STATE

G.S. 35B-31

IN THE MATTER OF

STATE OF NORTH CAROLINA

                                                County
In The General Court Of Justice

Superior Court Division
Before The Clerk

Petitioner’s Relationship To Ward

County And State Of Residence Of Petitioner Telephone No. Of Petitioner County And State Of Residence Of Co-Petitioner

Name And Address Of Appointing Court Of Other State

Telephone No. Of Co-Petitioner

(Over)

Telephone No. Of Petitioner’s Attorney State Bar No.

Name, Street Address, PO Box, City, State And Zip Code Of Petitioner’s Attorney

NOTE TO PETITIONER: Consult Chapters 35A and 35B of the North Carolina General 
Statutes and AOC-SP-850 for the roles and responsibilities of guardians in North Carolina.

AOC-E-355, New 7/17
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Date
SWORN/AFFIRMED AND SUBSCRIBED TO BEFORE ME

Signature Of Petitioning Guardian

Date Commission Expires

Name Of Petitioning Guardian (type or print)

County Where Notarized

Signature Of Person Authorized To Administer OathsDate

 Notary

 Deputy CSC  Assistant CSC  Clerk Of Superior Court

SEAL

5.  Under the laws of the transferring state, the following persons would be entitled to notice of a petition for the adjudication of 
incompetence or the application for the appointment of a guardian of the person or general guardian or issuance of a protective order:

��  , aP eOigiEOe Ior aSSointPent as gXarGian in 1orth &aroOina anG , Peet the TXaOifications oI *�S� ��$����� anG *�S� ��$����� in that:  
       
       
      . 
(Set forth the facts and circumstances that establish your eligibility for appointment as a guardian in the State of North Carolina. Pay special 
attention to the general requirements of G.S. 35A-1230 regarding the bonding requirements for a guardian of the estate and a general guardian, and 
G.S. 35A-1213 regarding the requirements for a nonresident to be appointed as guardian for a North Carolina resident.)

Telephone No.

Telephone No.

Name And Address

Name And Address

Name And Address

Name And Address

Telephone No.

Telephone No.

Relationship To Ward Or Interest In Proceeding

Relationship To Ward Or Interest In Proceeding

Relationship To Ward Or Interest In Proceeding

Relationship To Ward Or Interest In Proceeding

Telephone No.

Telephone No.

Name And Address

Name And Address

Name And Address

Name And Address

Telephone No.

Telephone No.

Relationship To Ward Or Interest In Proceeding

Relationship To Ward Or Interest In Proceeding

Relationship To Ward Or Interest In Proceeding

Relationship To Ward Or Interest In Proceeding

4. The ward’s next of kin, if any, and other persons known to have an interest in the proceeding are:
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File No.

Name And Current Address Of Adult Ward

Name And Address Of Petitioner Name And Address Of Co-Petitioner (if applicable)

PROVISIONAL ORDER ON PETITION TO 
ACCEPT GUARDIANSHIP ON TRANSFER 

FROM ANOTHER STATE
G.S. 35B-31

IN THE MATTER OF

STATE OF NORTH CAROLINA

                                                County
In The General Court Of Justice

Superior Court Division
Before The Clerk

 This matter coming to be heard before the undersigned upon: 
  the Court’s own motion, 
  request of the guardian, 
  request of the ward, 
  reTXest oI the IoOOoZing other Serson reTXireG to Ee notifieG oI the Setition:    
      , 
 and upon hearing and reviewing the evidence, the Court makes the following Findings of Fact:

  %aseG on Patters oI recorG anG other coPSetent eYiGence that satisfies the &oXrt that the reTXirePents oI &haSter ��% haYe Eeen 
met, the Court, without a hearing, makes the following Findings of Fact:

1. This Court has jurisdiction over this matter and the parties.

2. The ward      was      was not     present.

3.  The petitioner      was      was not     present. 
 The petitioner was represented by     .

4.  The co-petitioner      was      was not     present. 
 The co-petitioner was represented by     .

5.  Also present were: 
        
        
        
       .

6.  The petitioner(s) indicated above petitioned the court to accept the proceeding on transfer from the state of   
     as a 

 guardianship of the person. 
 guardianship of the estate. 
 general guardianship.

��   $ certifieG coS\ oI the other state¶s SroYisionaO orGer oI transIer      was      was not     included with the petition. 
(NOTE TO CLERK: $ proYisional order granting a petition to accept the transfer of a gXardianship shoXld not be issXed if a certified cop\ of the other 
state’s provisional order of transfer is not included with the petition.)

8.  As to the proposed transfer to the State of North Carolina: 
 a. An objection to the transfer has not been made. 
 b. An objection to the transfer has been made, but the objector has not established that the transfer would be contrary to the 

  interests of the ward. 
 c.  An objection to the transfer was made and the objector has established that the transfer would be contrary to the interests of the ward. 

(NOTE TO CLERK: If Finding 8.c is checked, a provisional order granting a petition to accept the transfer of a guardianship should not be issued.)

(Over)

FINDINGS OF FACT

AOC-E-356, New 7/17
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9. As to the petitioner’s eligibility for appointment as guardian in the State of North Carolina: 
  a. The petitioner is eligible for appointment as a 
    general guardian,      guardian of the estate, or      guardian of the person.

  b. The petitioner is ineligible for appointment as a 
    general guardian,      guardian of the estate, or      guardian of the person. 
   (NOTE TO CLERK: If Finding 9.b is checked, a provisional order granting a petition to accept the transfer of a guardianship should not be issued.)

10. (if applicable) As to the co-petitioner’s eligibility for appointment as guardian in the State of North Carolina: 
  a. The co-petitioner is eligible for appointment as a 
    general guardian,      guardian of the estate, or      guardian of the person.

  b. The co-petitioner is ineligible for appointment as a 
    general guardian,      guardian of the estate, or      guardian of the person. 
   (NOTE TO CLERK: If Finding 10.b is checked, a provisional order granting a petition to accept the transfer of a guardianship should not be issued.)

It is ORDERED that:

  a provisional order is issued granting the petition to accept guardianship on transfer from the state listed above.

 the petition is denied.

Based on the evidence presented and testimony given, the Court CONCLUDES that a provisional order granting the petition to accept 
transfer      should      should not    issue.

CONCLUSION

ORDER

1aPe (t\pe or print) SignatureDate  Assistant CSC
 Clerk Of Superior Court
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File No.

Name And Current Address Of Adult Ward

Name And Address Of Petitioner Name And Address Of Co-Petitioner (if applicable)

FINAL ORDER ON PETITION TO 
ACCEPT GUARDIANSHIP ON TRANSFER

FROM ANOTHER STATE 
G.S. 35B-31

IN THE MATTER OF

STATE OF NORTH CAROLINA

                                                County
In The General Court Of Justice

Superior Court Division
Before The Clerk

7he &oXrt finGs the IoOOoZing Iacts: 
7he Setitioner�s� inGicateG aEoYe SetitioneG the &oXrt to acceSt the gXarGianshiS oI the aEoYe�naPeG ZarG on transIer IroP the state oI 
    .

$ SroYisionaO orGer Zas issXeG E\ this &oXrt on   .

7his &oXrt has receiYeG IroP (list the specific coXrt Zithin the other state froP Zhich this proceeding is being transferred)   
         
a finaO orGer transIerring the SroceeGing to this State anG that orGer is IoXnG E\ this &oXrt to Ee issXeG XnGer SroYisions siPiOar to *�S� ��%����

%aseG on the Ioregoing finGings� it is O5'(5(' confirPeG that the gXarGianshiS oI the aEoYe�naPeG ZarG is transIerreG to this &oXrt 
IroP the coXrt oI the other state anG it is IXrther O5'(5(' that aSSroSriate Oetters oI aSSointPent shaOO issXe Ior each gXarGian naPeG 
aEoYe Zhen he�she SroSerO\ TXaOifies to serYe�

(NOTE TO CLERK: 1ot later than �� da\s after issXance of a final order accepting transfer� the coXrt shall deterPine Zhether the general gXardianship� 
gXardianship of the person� or gXardianship of the estate needs to be Podified to conforP to the laZ of this State. G.S. 35B-31(f).)

ORDER

Name (type or print) SignatXreDate  $ssistant &S&
 &lerN 2f SXperior &oXrt

FINDINGS OF FACT

AOC-E-357, New 7/17
� ���� $GPinistratiYe OIfice oI the &oXrts



 



File No.

STATE OF NORTH CAROLINA

                                                County
In The General Court Of Justice

Superior Court Division
Before the Clerk

Name And Current Address Of Adult Ward

Name And Address Of Guardian Filing For Registration

State In Which Guardianship Order/Protective Order Entered

Date Guardianship Order/Protective Order Entered In Other State

Name And Address Of Appointing Court Of Other State
 Of The Estate           Of The Person           General Guardian

Name And Address Of Other Guardian For Ward (if applicable)

IN THE MATTER OF

G.S. 35B-36 to -38

 Of The Estate           Of The Person           General Guardian

*NOTE:  For purposes of this form, “protective order” is an order appointing a guardian 
of the estate, or other order related to management of the ward’s property.

STATEMENTS IN SUPPORT OF REGISTRATION
  GUARDIANSHIP OF THE PERSON ORDER
  GENERAL GUARDIANSHIP/PROTECTIVE ORDER*

FROM ANOTHER STATE

Registration Of Guardianship Of The Person Order From Another State
  3XrsXant to *�S� ��%���� the XnGersigneG gXarGian is fiOing Ior 1orth &aroOina registration oI a gXarGianshiS oI the Serson orGer  
concerning the aEoYe�naPeG ZarG anG in sXSSort oI this fiOing� states the IoOOoZing:

 1. I have been appointed guardian of the person for the above-named ward in the state listed above.
 �� $ Setition Ior the aGMXGication oI incoPSetence oI the aEoYe�naPeG ZarG is not SenGing in 1orth &aroOina�
 �� $n aSSOication Ior the aSSointPent oI a gXarGian oI the Serson Ior the aEoYe�naPeG ZarG is not SenGing in 1orth &aroOina�
 4.  I have given notice to the appointing court listed above of my intent to register the guardianship of the person order in the State of 

1orth &aroOina� 1otice Zas giYen as IoOOoZs:   
 .

 ��  $ttacheG to this StatePents ,n SXSSort OI 5egistration IorP are certifieG coSies oI the gXarGianshiS orGer anG Oetters oI oIfice IroP 
the appointing court listed above. I tender these documents to the Clerk of Superior Court, with a request that they be registered as 
a foreign judgment and with such costs and fees as the Clerk of Superior Court shall require for the same.

 6. Registration is appropriate in this county.

Registration Of Protective Order/General Guardianship From Another State
NOTE:  Registration of a protective order or general guardianship does not eliminate the obligation to (i) seek the appointment of an ancillary guardian 

under G.S. 35A-1280 when a nonresident ward has real or personal property in North Carolina that will remain in the state or (ii) initiate a special 
proceeding by petition under G.S. 35A-1281 to remove personal property of a nonresident ward from North Carolina. Session Law 2016-72, 
Section 3.

  3XrsXant to *�S� ��%���� the XnGersigneG gXarGian is fiOing Ior 1orth &aroOina registration oI a      protective order 
 generaO gXarGianshiS     concerning the aEoYe�naPeG ZarG anG in sXSSort oI this fiOing� states the IoOOoZing:

 1.  I have been appointed      guardian of the estate      general guardian     for the above-named ward in the state listed above.
 �� $ Setition Ior the aGMXGication oI incoPSetence oI the aEoYe�naPeG ZarG is not SenGing in 1orth &aroOina�
 �� $n aSSOication Ior the issXance oI a SrotectiYe orGer Ior the aEoYe�naPeG ZarG is not SenGing in 1orth &aroOina�
 4.  I have given notice to the appointing court listed above of my intent to register the      protective order 

 generaO gXarGianshiS     in the State oI 1orth &aroOina� 1otice Zas giYen as IoOOoZs:   
 .

 ��  $ttacheG to this StatePents ,n SXSSort OI 5egistration IorP are certifieG coSies oI the orGer� Oetters oI oIfice� anG an\ EonG IroP the 
appointing court listed above. I tender these documents to the Clerk of Superior Court, with a request that they be registered as a 
foreign judgment and with such costs and fees as the Clerk of Superior Court shall require for the same.

 6. Property belonging to the ward is located in this county.
Date Name Of Guardian Filing For Registration (type or print) Signature Of Guardian Filing For Registration

(Over)
AOC-E-359, New 7/17
� ���� $GPinistratiYe OIfice oI the &oXrts



TO WHOM IT MAY CONCERN: (pertains to guardianships and orders for adult wards who have attained 18 years of age)
Upon registration of a general guardianship, guardianship of the person, or protective order from another state, the general guardian, guardian 
of the person, or guardian of the estate may exercise in this State all powers authorized in the order of appointment except as prohibited under 
the laws of this State, including maintaining actions and proceedings in this State and, if the general guardian, guardian of the person, or 
guardian of the estate is not a resident of this State, subject to any conditions imposed upon nonresident parties. G.S. 35B-38(a).

NOTE TO CLERK: ,f certified copies are reTXested� coPplete a &ertificate of 7rXe &op\.

, certiI\ that the attacheG coSies oI the GocXPents GescriEeG EeOoZ are trXe anG accXrate coSies oI the originaOs noZ on fiOe in this oIfice�

1aPe $nG 'escriStion OI $ttacheG 'ocXPents:
    
    
    
   

Witness my hand and the seal of the Superior Court.

Name (type or print)Date Signature  Deputy CSC  Asst. CSC
 Clerk Of Superior Court

SEAL

CERTIFICATE OF TRUE COPY

AOC-E-359, Side Two, New 7/17
� ���� $GPinistratiYe OIfice oI the &oXrts
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GUARDIANSHIP MEDIATION

CLINICAL PROFESSOR KATE MEWHINNEY

WAKE FOREST UNIVERSITY SCHOOL OF LAW

THE ELDER LAW CLINIC

WHY BOTHER?

• MEDIATION IS PRIVATE AND VOLUNTARY, AND MAY HELP PRESERVE RESPONDENT’S DIGNITY.   

• MORE TIME TO “GET THINGS OFF YOUR CHEST.”  ALSO, MORE FLEXIBLE SOLUTIONS!

• MAY HELP PRESERVE FAMILY RELATIONSHIPS.

• AVOID BINARY DECISION, SINCE CAPACITY ISN’T ALWAYS A BINARY ISSUE. 

• MIGHT BE LESS EXPENSIVE THAN A GUARDIANSHIP DISPUTE INVOLVING MANY LAWYERS.

WHAT IS IN THE MANUSCRIPT?

• AOC FORMS YOU ARE MOST LIKELY TO USE FOR THESE MEDIATIONS. 

• THE ENABLING STATUTE.

• THE RULES IMPLEMENTING THE PROGRAM.

• A BROCHURE FOR THE PUBLIC ABOUT THE MEDIATION OPTION.

• RULES ON BECOMING A CERTIFIED GUARDIANSHIP MEDIATOR.

• CITATIONS TO RESOURCES.
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PILOT PROGRAM TO INCREASE G/SHIP MEDIATION

• 4 COUNTIES:  ASHE, BUNCOMBE, MECKLENBURG, AND WAKE.  

• N.C. SUPREME COURT ALLOWED THE MODIFICATION OF THE CLERK PROGRAM RULES 

2.A, 2.B, AND 7.B. (MARCH 2017)

• THESE CLERKS MAY ASSIGN NON-CERTIFIED MEDIATORS AND RULE PERMITS

MEDIATORS TO WAIVE THEIR FEES FOR THE FIRST TWO HOURS.

• DURATION IS TWO YEARS. DRC WILL EVALUATE DATA TO DETERMINE ITS NEXT STEP 

WITH THE CLERK PROGRAM. PREVIOUSLY: 16/YR IN 100 COUNTIES!  NOW:  23.

YOU MUST TELL PARTIES ABOUT 
MEDIATION & DISCUSS W/ EACH OTHER.

• CLERK MAY ORDER MEDIATION ON OWN MOTION OR ON MOTION OF A PARTY.

• WHO MUST ATTEND?  

• NAMED PARTIES 

• THOSE INTERESTED PARTIES WHO THE CLERK SPECIFIES.  (E.G. – A NEIGHBOR WITH 
KNOWLEDGE, A RELATIVE, A FIDUCIARY, ETC.).  

• RULES 1(B) AND 4
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IF A PARTY, FIDUCIARY OR INTERESTED PERSON 
MOVES FOR MEDIATION

• THE OTHERS HAVE FIVE (5) DAYS TO FILE WRITTEN OBJECTIONS.

• CLERK RULES ON THE MOTION W/O A HEARING.

• RULE 1(C)(3).

BEFORE THE MEDIATION….

• A DRC-DRAFTED EXPLANATORY BROCHURE SHALL BE SERVED WITH THE CLERK’S ORDER.

• THOSE REQUIRED TO ATTEND CAN MOVE TO DISPENSE W/ MEDIATION, FOR GOOD CAUSE.

• PETITIONER MAY NOT TAKE A VOLUNTARY DISMISSAL AFTER MEDIATION IS ORDERED.

• RULE 1 (C)(4-6)

WHO MAY MEDIATE?

• MEDIATORS CERTIFIED IN DISTRICT OR SUPERIOR COURT WHO HAVE TAKEN ADDITIONAL 10-

HOUR TRAINING APPROVED BY THE N.C. DISPUTE RESOLUTION COMMISSION (DRC).  

• 133 INDIVIDUALS ARE CERTIFIED.  WWW1.AOC.STATE.NC.US/MEDIATORPUBLIC/LOGIN.DO

• IF PARTIES DON’T SELECT MEDIATOR, CLERK PICKS FROM THE LIST (INCLUDES NON-ATTORNEYS).

• RULE 2
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SOME OF THE MEDIATOR’S DUTIES

• ARRANGE LOCATION AND GIVE NOTICE; CLERK’S ORDER SETS DEADLINE.

• DETERMINE IF AN IMPASSE SHOULD BE DECLARED OR IF NON-PARTIES MAY PARTICIPATE.

• CONTROL MEDIATION AND DISCLOSE FACT OF PRE-MEDIATION PRIVATE COMMUNICATIONS.

• RULES 3, 4 AND 6.

FAILURE TO ATTEND MEDIATION

• MAY RESULT IN SANCTIONS, IF W/O GOOD CAUSE.

• MAY INCLUDE FINES, ATTORNEYS FEES, MEDIATOR FEES, EXPENSES AND LOSS OF EARNINGS.

• CLERK’S RULING ON SANCTIONS IS REVIEWABLE BY SUPERIOR COURT.

• RULE 5.

MEDIATOR COMPENSATION

• MAY BE SET BY AGREEMENT.

• WHEN ORDERED BY CLERK, PARTIES SHALL PAY $150/HOUR + ADMIN. FEE OF $150.

• FEE PAID IN SHARES AS DETERMINED BY CLERK.

• DUE ON COMPLETION OF MEDIATION. 

• PARTY MAY MOVE COURT FOR FINDING OF INDIGENCE.

• RULE 7 AND G.S. 1-110(A).
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FINALIZING MEDIATED AGREEMENT

• PARTIES MUST SIGN THE AGREEMENT, BUT IT’S NOT BINDING ON THE CLERK.  IS OFFERED 

INTO EVIDENCE; CLERK CONSIDERS “FOR A JUST AND FAIR RESOLUTION OF THE MATTER.”

• EVIDENCE OF STATEMENTS MADE AND CONDUCT OCCURRING IN A MEDIATION WHERE 

AN AGREEMENT IS REACHED IS ADMISSIBLE IN GUARDIANSHIP AND ESTATE MATTERS.

• ALL WRITTEN AGREEMENTS REACHED IN SUCH MATTERS SHALL INCLUDE THIS LANGUAGE 

IN A PROMINENT PLACE: 

• “THIS AGREEMENT IS NOT BINDING ON THE CLERK BUT WILL BE PRESENTED TO THE CLERK AS AN 

AID TO REACHING A JUST RESOLUTION OF THE MATTER.” 

AVOIDABLE* GUARDIANSHIP ADJUDICATIONS

• FAMILY DISAGREEMENTS ABOUT $$. (E.G.: POAS, REVOCATIONS, GIFTS, REVISED WILLS, ETC.)

• MISUNDERSTANDINGS ABOUT CAPACITY ISSUES OR MISDIRECTION FROM NON-LAWYERS.

• FEAR ABOUT ELDER’S SAFETY AND LACK OF KNOWLEDGE OR RESOURCES ABOUT OPTIONS.

_____________________________________________________________________________

* I.E. – MAY BE APPROPRIATE FOR MEDIATION

WHEN ISN’T MEDIATION APPROPRIATE?

• WHERE THERE’S A GREAT POWER DIFFERENTIAL BETWEEN THE PARTIES THAT CANNOT BE 

OVERCOME OR COMPENSATED FOR BY THE INVOLVEMENT OF A PROXY OR ADVOCATE.

• HISTORY OF FAMILY ABUSE, ELDER ABUSE, FINANCIAL EXPLOITATION, SUBSTANCE ABUSE, OR 

HISTORY OF INTIMIDATION.
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GUIDANCE FROM SCHOOL OF GOV’T

• UNCONTESTED PROCEEDINGS

• MATTERS INVOLVING ONLY QUESTIONS OF LAW (E.G., JURISDICTION)

• MATTERS REQUIRING IMMEDIATE JUDICIAL ACTION (E.G., INTERIM GUARDIAN)

• ALLEGED CRIMINAL ACTIVITY OR DOMESTIC ABUSE BY A PARTY

• PARTY EXHIBITING HOSTILE OR VOLATILE BEHAVIOR

• COERCION OR INTIMIDATION OF VULNERABLE PARTY

• [JOHN SAXON, NC INSTITUTE OF GOV’T., NC GUARDIANSHIP MANUAL 2008, SEC. 8.2.]

ROLE OF G/A/L IN MEDIATION

• ACT IN RESPONDENT’S “BEST INTERESTS” 

• ADVOCATE FOR RESPONDENT’S WISHES

• MAY BE A LIMITED ROLE, IF THE RESPONDENT IS BEING ASSISTED BY AN ATTORNEY

• LIKELY TO ACT AS A RESOURCE ON PROBLEM-SOLVING OPTIONS

CAN RESPONDENT PARTICIPATE?

• CAN HE MAKE AND COMMUNICATE RESPONSIBLE DECISIONS?

• MEDIATOR NEEDS TO BE AWARE OF A.D.A.-TYPE MEDIATION PROTOCOLS 

• SHOULD GEAR THE PROCESS TO THE NEEDS OF RESPONDENT.

• THIS CAN AFFECT TIMETABLE, SETTING, SPEED, ETC.
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ASSESSING CAPACITY TO PARTICIPATE

• UNDERSTANDS WHAT IS BEING DISCUSSED?

• UNDERSTAND WHO THE PARTIES ARE?

• UNDERSTAND ROLE OF MEDIATOR?

• LISTEN TO AND COMPREHEND THE STORY OF THE OTHER PARTY?

• GENERATE OPTIONS FOR A SOLUTION?

• EXPRESS A CONSISTENT OPINION OR POSITION?

• MAKE AND KEEP AN AGREEMENT?                           [CTR. FOR SOCIAL GERONTOLOGY]

A FEW ISSUES AND POSSIBLE SOLUTIONS

HE’S JUST NOT SAFE!

• CONCERN:  SAFETY OF OLDER PERSON AT HOME

• POSSIBLE RESPONSES:  
• DEVELOP PLAN FOR FAMILY SHARING OF COSTS/TIME OF CAREGIVING.

• MEDICAL ALARM SYSTEM;

• ADULT DAY CENTER;

• GERIATRIC CARE MANAGER (AGING LIFE CARE SPECIALIST).
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IT’S NOT POSSIBLE FOR FAMILY TO HELP MORE

• CONCERNS:  

• CHILDREN LACK ABILITY, $$, OR WILLINGNESS TO HELP PARENT MORE AT HOME

• FAMILY WANTS “PEACE OF MIND” BY PUTTING HER IN A FACILITY.

• POSSIBLE RESPONSES [NEXT SLIDE]

POSSIBLE RESPONSES

• THE RIGHT TO LIVE IN UNSAFE OR UNSANITARY CONDITIONS ISN’T TAKEN AWAY IF 

PERSON IS OLD OR CHILDREN ARE CONCERNED.   

• SELF-NEGLECT IS ALLOWED IF COMPETENT.

• HOWEVER, IMPAIRED PERSON NEEDS TO BE ADVISED OF RISKS, INCLUDING G/SHIP.

• MAY NEED A GERIATRIC ASSESSMENT (COVERED BY MEDICARE) OR A MULTI-

DISCIPLINARY EVAL. (35A-1111)

CONCERN: WHO MAKES HEALTH CARE DECISIONS

RESPONSES:

• HCPOA BY IMPAIRED PERSON.

• INFORM FAMILY OF RISK THAT COURT WILL APPOINT A NON-RELATIVE. (DSS WORKER IS A 

BUSY PERSON WHO KNOWS LESS ABOUT THE RESPONDENT THAN FAMILY DOES.)

• OPTION OF “COOLING OFF PERIOD” DURING WHICH THE AGENCY/DSS MAKES DECISIONS 

AND THEN MAY AGREE TO TRANSFER GUARDIANSHIP OF PERSON TO A FAMILY MEMBER.

• “FAMILY AGREEMENT” ON MED DECISION-MAKER AND/OR LAYING OUT PROCESS FOR 

FAMILY INPUT.
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CONCERN: WHO MAKES $$ DECISIONS

• POA OR “AGENCY” ACCOUNT AT A FINANCIAL INSTITUTION

• TRANSPARENCY CAN BE PROVIDED FOR W/ MONTHLY STATEMENTS GOING TO ALL PARTIES

• INFORM FAMILIES OF COSTS AND DELAYS INHERENT IN GUARDIANSHIP OF ESTATE

• “ECCENTRICITY” IS NOT GROUNDS FOR ADJUDICATION OF INCOMPETENCY.

• UNDOING “BAD” DECISIONS?  DOES DOCTRINE OF UNDUE INFLUENCE APPLY? 

MEDIATION:  A NEW TOOL TO HELP CLIENTS

• TALK TO YOUR CLERK ABOUT IT AND YOUR INTEREST IN TRYING IT

• NOT A PANACEA

• FIND A KNOWLEDGEABLE AND CERTIFIED GUARDIANSHIP MEDIATOR

• PRE-GUARDIANSHIP (PRE-FILING) IS ALSO AN OPTION

• HELP PRESERVE DECISION-MAKING POWER OF ELDERS AND DISABLED PEOPLE, WHILE 

IMPROVING CHANCES OF MAINTAINING FAMILY RELATIONSHIPS.

THANK YOU!

KATE MEWHINNEY



 
 

 
Mediation of Guardianship Matters Before the Clerk 

 
Clinical Professor Kate Mewhinney1 

 
 
  Mediation offers an informal way for disputing parties to try to resolve their differences 

in private.  Unfortunately, in our state’s guardianship system, many laymen and lawyers are 

unaware that there is a mediation option.  Lawyers particularly need to understand this option 

because they are required to inform their clients in guardianship matters about it: 

 “[C]ounsel, upon being retained to represent a party to a matter before the clerk, shall 
discuss the means available to the parties through mediation and other settlement 
procedures to resolve their disputes without resort to a contested hearing. Counsel shall 
also discuss with each other what settlement procedure and which neutral third party 
would best suit their clients and the matter in controversy.”2   

Besides lack of knowledge, what are the other reasons that the Clerks’ mediation program 

is underutilized?  There is a “party pay” rule where the parties must pay the mediator’s fees, 

absent proof of indigency.  Clerks may be leery of a dispute resolution mechanism they may not 

themselves have used or may feel that they are already equipped to resolve complicated matters 

                                                       
1 Prof. Mewhinney is a Certified Specialist in Elder Law by the N.C. State Bar and the National 
Elder Law Foundation, and a Certified Superior Court Mediator with additional certification to 
mediate matters before the Clerk of Court.  She is managing attorney of the Elder Law Clinic at 
WFU School of Law, where she handles about twenty guardianship cases each year.  These 
include serving as guardian ad litem, representing petitioners or, in restoration cases, 
representing the ward.  To learn more about the Elder Law Clinic, see http://elder-
clinic.law.wfu.edu.  For its semi-annual newsletter, contact eclinic@wfu.edu. 

2 Rule 1.B of the Rules Implementing Mediation in Matters Before the Clerk of Superior Court 
[hereinafter referred to as “the Rules.”]. A copy of the Rules is appended as Appendix C. 
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without this process.3  Lastly, the logistics of scheduling a mediation settlement conference can 

be daunting, particularly if it involves an impaired respondent and unrepresented family 

members. 

 
 The N.C. Dispute Resolution Commission (DRC) implemented the Clerk mediation 

program back in 2006, but it never gained a lot of traction.  The program was started without the 

benefit of a pilot program to work out the kinks.  So, the DRC recently created an ad-hoc 

committee to gather information about the viability of this mediation program.  The Supreme 

Court granted a waiver, for purposes of the pilot, to Rule 2 requiring certified mediators to 

conduct the mediations, as well as a waiver of the administrative fee and the first two hours of 

the mediator’s fee.4  The pilot was implemented in four counties: Mecklenburg, Buncombe, 

Wake, and Ashe.  In prior years, the highest number of clerk mediations was 13 – for all 100 

counties.  Since the pilot program was implemented, we have had 23 reported mediations. 

 

Despite these challenges, I am confident that our state – which has a strong history of 

mediation – can improve our use of guardianship mediation.  Our courts will be challenged to 

provide compassionate conflict resolution options as the number of impaired elders in our state 

climbs.  

 

The appendices to this manuscript are: 

A:  AOC forms you are most likely to use for these mediations.  

B:  The enabling statute. 

C:  The rules implementing the program. 

D:  A brochure for the public about the mediation option, 

E:  Rules on becoming a certified guardianship mediator. 

 

Please let me know what your experiences are as you request mediation or participate in 

guardianship mediation conferences.  My address is mewhinka@wfu.edu.  Thank you! 

                                                       
3  Note, though, that even if the parties reach an agreement in mediation, this agreement is not 
binding on the Clerk. G.S. § 7A-38.3B (i)(2). 
4 See Rules 2 and 8 of the Rules, in Appendix C.  There are provisions for waiver of the 
mediator’s fee if a party can show indigency.  Rule 7.E. 
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Mewhinney – Appendix A 
 

      

AOC forms available for Clerks Mediation Program 
 

(Copies are appended of only AOC-G-300 to 305) 
 

x AOC-G-300 - Motion For An Order To Mediate Matter Before The Clerk 
 

x AOC-G-301 - Order Regarding Mediation In Matters Before Clerk Of Superior  
                        Court 
 

x AOC-G-302 - Designation Of Mediator In Matter Before Clerk Of Superior Court 
 

x AOC-G-303 - Report Of Mediator In Clerk Program Mediation 
 

x AOC-G-304 - Order For Apportionment of Mediator Fee in Matters Before the  
                        Clerk of Superior Court 
 

x AOC-G-305 - Motion And Order For Show Cause 

 
* * * 

 
x AOC-G-306T - Petition And Order For Relief From Obligation To Pay All Or Part Of  

                          Mediator's Fee In Clerk Mediation Program 
 

x AOC-G-307 - Order Of Contempt For Non-Payment Of Mediator's Fees 

x AOC-DRC-05 - Dispute Resolution Commission Complaint Form 

x AOC-DRC-10 - Application For Certification To Conduct Guardianship And Estate  
                           Mediations 
 

x AOC-DRC-20 - Notice Of Withdrawal/Disqualification Of Mediator And Order For  
                           Substitution Of Mediator 
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Mewhinney – Appendix B 

State Statutes Allowing Mediation of Several Matters  

before the Clerk, including Guardianship 

§ 7A-38.3B.  Mediation in matters within the jurisdiction of the clerk of superior
court. 

(a) Purpose. - The General Assembly finds that the clerk of superior court in the
General Court of Justice should have the discretion and authority to order
that mediation be conducted in matters within the clerk's jurisdiction in order
to facilitate a more economical, efficient, and satisfactory resolution of those
matters.

(b) Enabling Authority. - The clerk of superior court may order that mediation
be conducted in any matter in which the clerk has exclusive or original
jurisdiction, except for matters under Chapters 45 and 48 of the General
Statutes and except in matters in which the jurisdiction of the clerk is
ancillary. The Supreme Court may adopt rules to implement this section.
Such mediations shall be conducted pursuant to this section and the Supreme
Court rules as adopted.

(c) Attendance. - In those matters ordered to mediation pursuant to this section,
the following persons or entities, along with their attorneys, may be ordered
by the clerk to attend the mediation:

(1) Named parties.
(2) Interested persons, meaning persons or entities who have a right,

interest, or claim in the matter; heirs or devisees in matters under
Chapter 28A of the General Statutes, next of kin under Chapter 35A
of the General Statutes, and other persons or entities as the clerk
deems necessary for the adjudication of the matter. The meaning of
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"interested person" may vary according to the issues involved in the 
matter. 

(3) Nonparty participants, meaning any other person or entity identified 
by the clerk as possessing useful information about the matter and 
whose attendance would be beneficial to the mediation. 

(4) Fiduciaries, meaning persons or entities who serve as fiduciaries, as 
that term is defined by G.S. 36A-22.1, of named parties, interested 
persons, or nonparty participants. 

 
Any person or entity ordered to attend a mediation shall be notified of its 

date, time, and location and shall attend unless excused by rules of the 
Supreme Court or by order of the clerk. No one attending the mediation shall 
be required to make a settlement offer or demand that it deems contrary to 
its best interests. 

 
(d) Selection of Mediator. - Persons ordered to mediation pursuant to this section 

have the right to designate a mediator in accordance with rules promulgated 
by the Supreme Court implementing this section. Upon failure of those 
persons to agree upon a designation within the time established by rules of 
the Supreme Court, a mediator certified by the Dispute Resolution 
Commission pursuant to those rules shall be appointed by the clerk. 
 

(e) Immunity. - Mediators acting pursuant to this section shall have judicial 
immunity in the same manner and to the same extent as a judge of the 
General Court of Justice, except that mediators may be disciplined in 
accordance with procedures adopted by the Supreme Court pursuant to 
G.S. 7A-38.2. 

 
(f) Costs of Mediation. - Costs of mediation under this section shall be borne by 

the named parties, interested persons, and fiduciaries ordered to attend the 
mediation. The rules adopted by the Supreme Court implementing this 
section shall set out the manner in which costs shall be paid and a method by 
which an opportunity to participate without cost shall be afforded to persons 
found by the clerk to be unable to pay their share of the costs of mediation. 
Costs may only be assessed against the estate of a decedent, the estate of an 
adjudicated or alleged incompetent, a trust corpus, or against a fiduciary 
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upon the entry of a written order making specific findings of fact justifying 
the taxing of costs. 

 
(g) Inadmissibility of Negotiations. - Evidence of statements made or conduct 

occurring during a mediation conducted pursuant to this section, whether 
attributable to any participant, mediator, expert, or neutral observer, shall not 
be subject to discovery and shall be inadmissible in any proceeding in the 
matter or other civil actions on the same claim, except in: 

(1) Proceedings for sanctions pursuant to this section; 
(2) Proceedings to enforce or rescind a written and signed settlement 

agreement; 
(3) Incompetency, guardianship, or estate proceedings in which a 

mediated agreement is presented to the clerk; 
(4) Disciplinary hearings before the State Bar or the Dispute Resolution 

Commission; or 
(5) Proceedings for abuse, neglect, or dependency of a juvenile, or for 

abuse, neglect, or exploitation of an adult, for which there is a duty 
to report under G.S. 7B-301 and Article 6 of Chapter 108A of the 
General Statutes, respectively. 

 
No evidence otherwise discoverable shall be inadmissible merely because 

it is presented or discussed in mediation. 
 

As used in this section, the term "neutral observer" includes persons 
seeking mediator certification, persons studying dispute resolution 
processes, and persons acting as interpreters. 

 
(h) Testimony. - No mediator or neutral observer shall be compelled to testify 

or produce evidence concerning statements made and conduct occurring in 
anticipation of, during, or as a follow-up to the mediation in any civil 
proceeding for any purpose, including proceedings to enforce or rescind a 
settlement of the matter except to attest to the signing of any agreements 
reached in mediation, and except in: 

(1) Proceedings for sanctions pursuant to this section; 
(2) Disciplinary hearings before the State Bar or the Dispute Resolution 

Commission; or 
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(3) Proceedings for abuse, neglect, or dependency of a juvenile, or for 
abuse, neglect, or exploitation of an adult, for which there is a duty 
to report under G.S. 7B-301 and Article 6 of Chapter 108A of the 
General Statutes, respectively. 

 
(i) Agreements. - In matters before the clerk in which agreements are reached 

in a mediation conducted pursuant to this section, or during one of its 
recesses, those agreements shall be treated as follows: 

(1) Where as a matter of law, a matter may be resolved by agreement of 
the parties, a settlement is enforceable only if it has been reduced to 
writing and signed by the parties against whom enforcement is 
sought. 

(2) In all other matters before the clerk, including guardianship and 
estate matters, all agreements shall be delivered to the clerk for 
consideration in deciding the matter. 

 
(j) Sanctions. - Any person ordered to attend a mediation conducted pursuant to 

this section and rules of the Supreme Court who, without good cause, fails 
to attend the mediation or fails to pay any or all of the mediator's fee in 
compliance with this section and the rules promulgated by the Supreme 
Court to implement this section, is subject to the contempt powers of the 
clerk and monetary sanctions. The monetary sanctions may include the 
payment of fines, attorneys' fees, mediator fees, and the expenses and loss of 
earnings incurred by persons attending the mediation. If the clerk imposes 
sanctions, the clerk shall do so, after notice and a hearing, in a written order, 
making findings of fact and conclusions of law. An order imposing sanctions 
is reviewable by the superior court in accordance with G.S. 1-301.2 and 
G.S. 1-301.3, as applicable, and thereafter by the appellate courts in 
accordance with G.S. 7A-38.1(g). 

 
(k) Authority to Supplement Procedural Details. - The clerk of superior court 

shall make all those orders just and necessary to safeguard the interests of all 
persons and may supplement all necessary procedural details not 
inconsistent with rules adopted by the Supreme Court implementing this 
section.  (2005-67, s. 1; 2008-194, s. 8(b); 2015-57, s. 2; 2017-158, s. 
26.7(c).) 
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Mewhinney – Appendix C 

 

 

Rules Implementing Mediation in Matters Before the 

Clerk of Superior Court 
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Mewhinney – Appendix D 
 

 

 

 

 

 

Brochure about the  

Clerks’ Mediation Option 
 

 

 

Please share this with others and to ask your Clerk to make it available to parties. 

www.nccourts.gov/programs/clerk-mediation-program/about-clerk-mediation-
program. 
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Mewhinney – Appendix E 
 

 

 

 

 

 

DRC Guidelines Amplifying Rules for Certification of  

10-Hour Clerk Mediation Training 

 
Check the N.C. Dispute Resolution Commission site for approved training organizations.  

The program lasts ten hours and covers a wide range of issues that commonly arise in 

guardianships.  The appended training guidelines are at www.nccourts.gov/assets/inline 

files/ClerkTrainerguidelines_2018.pdf?k23d_IjKWl3nhR48dg041uT5S8N_uS5q.  
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THE USE OF MEDIATION IN ADULT GUARDIANSHIP CASES 
 

Course Level:  Intermediate 
 

Writer:  Mary F. Radford, J.D., adapted from articles and book chapters prepared by 
Mary F. Radford. 

 
Course Objectives:  The guardian will: 

x become familiar with the advantages and disadvantages of using alternative 
forms of dispute resolution (ADR) 

x will learn what mediation is and how it differs from other forms of ADR 
x become familiar with the typical mediation process 
x be exposed to the possible uses of mediation in the various stages of a 

guardianship 
x be sensitized to the special considerations that a mediator must take into 

account in a guardianship mediation, including those relating to the adult 
ward’s capacity to mediate;  power imbalances; the choice of participants in 
the mediation; and confidentiality and privacy concerns 

 
Course Resources and Related Resources:  

 
ADA Mediation Guidelines, http://www.mediate.com/articles/adaltr.cfm 
 
Gary, Susan N., Mediation and the Elderly: Using Mediation to Resolve Probate 
Disputes over Guardianship & Inheritance,  32 Wake Forest Law Review 397 
(1997). 
 
Grey, Robert, Mediation of Guardianship and Elder Law Cases, 
http://www.mediate.com/articles/grey.cfm 
 
Radford, Mary F., Is the Use of Mediation Appropriate in Adult Guardianship 
Cases? 31 Stetson Law Review 611 (Spring 2002). 
 
Summit County, Ohio Court of Common Please – Probate Division, Rule 98.1, 
http://www.summitohioprobate.com/LocalRules/Rule981.htm 
 
The Center for Social Gerontology, Adult Guardianship Mediation Manual; 
 
Videos:  Adult Guardianship Mediation: An Introduction; Adult Guardianship      
Mediation:  A Judge’s Perspective, available for purchase at http://www.tcsg.org/ 
 
Uniform Mediation Act, 
http://www.law.upenn.edu/bll/archives/ulc/mediat/2003finaldraft.htm 
 
Wood, Erica F., Dispute Resolution and Dementia:  Seeking Solutions, 53 
Georgia Law Review 785 (2001). 
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THE USE OF MEDIATION IN ADULT GUARDIANSHIP CASES 
  

 Formal guardianship proceedings1 can be painful and traumatic for all of the 

participants.  The imposition of a guardianship and the choice of who will serve as 

guardian will have a momentous impact on the personal and financial future of the ward.  

Additionally, the appointment of a guardian can result in a substantial deprivation of the 

ward’s basic rights, such as the right to consent to medical treatment, to choose where 

he or she lives, to enter into binding contracts, and to save or spend money.  Thus, 

formal guardianship proceedings are designed to provide maximum protection for the 

individual for whom the guardianship is sought.  These proceedings are typically 

structured to ensure that the adult receives notice of the pending guardianship 

proceeding; is evaluated by a neutral physician, psychologist or other evaluator; is 

allowed to be represented by a lawyer or other representative; is accorded the 

opportunity to be heard; and is encouraged to participate as fully as possible in the 

choice of guardian and the structuring of the guardianship.  While the judges who 

handle guardianship cases are generally sensitive to the human drama involved in 

these proceedings, the courtroom remains a sterile and intimidating environment that 

leaves little space for creative decision-making or for protecting against the shattering of 

relationships that have already been worn thin by the emotional context in which a 

guardianship proceeding takes place.   

                                                 
1   A formal guardianship proceeding is a judicial procedure in which a court determines whether to appoint a 
guardian to protect the personal or financial needs, or both, of an incapacitated adult. Although guardians and 
conservators may also be needed for minors, this training module will deal with the guardianships and 
conservatorships of adults.  The term “guardian” will refer to guardians, conservators, committees, tutors, or others 
who are appointed by a court to act in a similar capacity.   
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 Mediation offers an alternative form of resolving the disputes inherent in many 

guardianship cases.  Mediation is a process whereby a neutral facilitator encourages 

the parties to work through their problems and structure their own solutions.  The use of 

mediation in guardianship cases is still in a fledgling state.  While there are many 

perceived advantages to using mediation in lieu of or as a supplement to formal 

guardianship proceedings, there remains some fear that the informality and creativity of 

mediation may undermine the protection of an individual’s rights that is the underpinning 

of formal judicial guardianship proceedings.  Additionally, questions persist as to how an 

individual whose capacity is at issue can engage effectively in a process that is 

dependent upon self-determination by the parties.  This training module is designed to 

introduce those who are experienced in the field of guardianship to mediation and to the 

special considerations that must be taken into account when integrating mediation into a 

guardianship case.    

 

I)  Alternative Forms of Dispute Resolution  

 A)  Why Seek Alternatives? 

 In the 1960s, as a general response to the cost, rigidity, inefficiency, and sterility 

of formal judicial proceedings of all types, a movement emerged to explore alternatives 

to formalized court proceedings.  The umbrella term for the processes that developed 

from that movement is “alternative dispute resolution” (ADR).  A simple exercise will 

illustrate why people  perceive that informal, alternative methods of resolving disputes 

have many advantages over the formalized methods of dispute resolution that form the 

backbone of our judicial system. 
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EXERCISE:  Jack and Jill are neighbors.  Jack has put a great deal of money 
and effort into building a two-car garage next to his home.  In the process of 
refinancing her house, Jill discovers that Jack has accidentally extended the 
garage beyond his own property line and on to her property.  Jill has been angry 
at Jack for years because she doesn’t like the fact that he only rarely mows his 
grass.  Jack, on the other hand, often complains that Jill’s teenage son drives at 
unsafe speeds in their neighborhood.  Compare what could happen if Jack and 
Jill chose to resolve this dispute INFORMALLY rather than FORMALLY (that is, 
by going to court). 
 
FORMAL RESOULTION:  Jill can sue Jack and demand that he tear down the 
part of the garage that is on her property.  The case will be focused only on that 
issue and will not address any of the other aspects of these neighbors’ stressful 
relationship.  The court proceeding will be open to the public.  Jill and Jack will 
both need to hire lawyers and to incur other costs of litigation. Their case may not 
be placed on the court’s calendar for months or even years to come.   The 
outcome will be “all or nothing” and their relationship, already fragile, will possibly 
be irreparably broken, no matter who prevails in the lawsuit.   
 
INFORMAL RESOLUTION:  Jack and Jill, with or without the aid of a facilitator 
or of lawyers, may engage in a private, face-to-face discussion and negotiation 
about their options.  It is possible that the discussion will be confrontational and 
ultimately fruitless.  On the other hand, Jack and Jill may be able to get to the 
real root of their dissatisfaction with each other’s behavior.  They may forge 
creative solutions that deal with more than just the garage and at the same time 
work to preserve and perhaps even strengthen the relationship between them.  
Jill may be willing to accept a cash settlement instead of forcing Jack to tear 
down his new garage.  The two may agree that Jack will mow his lawn more 
often and Jill will curtail her son’s speeding.  The negotiation will be handled on 
their schedules (rather than on the court’s schedule) and will be far cheaper and 
more efficient than full-blown litigation.  
 

 Mediation is but one of the many forms of alternative dispute resolution that have 

developed over the past 50 years.  These range from processes that exhibit many of the 

formalities of court procedures (such as arbitration) to processes that have no 

formalities whatsoever (such as private negotiation).  The following sections describe 

mediation generally and compare and contrast it with formal court proceedings and with 

the two other most common forms of ADR: negotiation and arbitration. 
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 B)  What Mediation is and What Mediation is Not 

 Mediation is a process for dealing with disputes in which an impartial third party – 

the mediator – facilitates communication among the parties, promotes negotiation, and 

prompts the parties to engage in voluntary and creative problem-solving.   Mediation is 

a widely-used form of ADR in areas of the law such as family law (divorce and child 

custody mediations), employment law, commercial relations, consumer law, and 

international law.  Mediation can be quick, flexible, inexpensive, convenient, humane, 

and empowering.  It allows parties to talk to each other in a setting that is confidential 

and secure and that encourages constructive behavior.  Solutions that emerge can be 

more creative and better suited to individual needs than those that might be possible 

through traditional legal channels.  Also, parties tend to adhere better to solutions they 

have designed themselves. There is generally high satisfaction among participants in 

mediation processes. 

 Mediation is typically thought to have these advantages over the formal 

adjudication of a dispute: 

1)   It is non-adversarial, stressing collaboration and cooperation over a “win-

lose” approach; 

2)  It is flexible, allowing the parties to reach creative resolutions rather than 

predetermined and restricted outcomes; 

3)  It stresses self-determination by the parties rather than the imposition of a 

resolution from an outside authority; 

4)  It is efficient and usually less time-consuming and expensive than litigation;  
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5)  It encourages parties to face the underlying root of lingering relationship 

problems rather than just the superficial aspects of the issue at hand; and 

6)  It is designed to strengthen or at least preserve important relationships (such 

as family relationships) rather than shatter them. 

 Mediation is sometimes better understood by describing it in contrast to other, 

more familiar dispute-resolution procedures. 

 Mediation is not a court proceeding.    

x A court proceeding (trial, hearing, etc.) is a formal proceeding in which an 

appointed decision-maker (the judge) dictates the ultimate outcome of the 

case.   

x The proceeding follows a rigid set of procedural rules.   

x The parties appear in court at a time chosen by the court.  

x The parties have no choice as to which judge will hear their case.   

x The parties are usually better served if each is aided by an attorney.   

x The parties and their attorneys must abide by the courtesy code of the 

court and some types of behavior (e.g., temper tantrums or emotional 

outbursts) are not tolerated.   

x The proceeding is, by its nature, adversarial.   

x The judge (and/or jury) may only admit certain types of evidence.   

x The final decision is made by the judge, who is limited to a few strict legal 

alternatives.    

x That decision is formalized in a written court order.   

x The proceeding is open to the public.   
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x The costs include attorney’s fees and court costs.   

Mediation is not arbitration.    

x An arbitration is a formal, non-judicial proceeding in which the parties 

submit their case to an impartial third party or panel.   

x An arbitration usually is conducted in accordance with a set of procedural 

rules that resemble those of judicial proceedings.   

x The parties, in conjunction with the arbitrator, choose the time and place 

of the arbitration.   

x The parties also often engage in choosing one or more of the arbitrators.   

x The parties are usually represented by attorneys.   

x The parties’ presentation of evidence may be restricted by the applicable 

rules of procedure.   

x These rules may allow the arbitrator to rule that certain types of behavior 

(e.g., temper tantrums or emotional outbursts) are out of bounds.   

x The final decision is made by the arbitrator and is usually presented 

formally and in writing.   

x An arbitration may be public or private, according to the wishes of the 

parties.   

x The costs include the arbitrator’s fees (which often are split by the parties) 

as well as the fees of each party’s attorney.    

Mediation is not negotiation.    

x A negotiation is an informal interaction in which the parties reach their own 

decisions without the aid of a formal decision-maker or a facilitator.   



 9

x The parties choose the time and location of the negotiation.   

x Often the parties are each represented by attorneys but they need not be. 

x There usually are no applicable procedural rules.  

x The parties engage in face-to-face discussions about the matter at issue.   

x The discussions may be adversarial and there are usually no ground rules 

that place certain behavior (e.g., temper tantrums and emotional 

outbursts) off limits.   

x Each party is free to present any “evidence” that party would like to 

present.   

x The final decision is made by the parties and there are no restrictions on 

the form the outcome will take.   

x The parties may or may not memorialize their agreement in writing.   

x A negotiation is almost always private.   

x The costs usually only are the fees charged by the attorneys who 

participate in the negotiation.   

How does mediation compare to these other processes?   

x Mediation is an informal process, although the mediator and the parties 

themselves may agree to abide by a set of ground rules of their making.   

x The parties to the mediation make their own decisions with the aid of the 

mediator as facilitator.   

x The parties choose the time and place of the mediation.   

x The parties choose the mediator.   

x The parties may or may not be represented by attorneys.   
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x The parties’ presentation of evidence is unrestricted except as agreed 

among themselves.   

x The parties may agree that certain types of behavior (e.g., temper 

tantrums or emotional outbursts) are out of bounds or, alternatively, they 

may agree to allow venting of feelings within boundaries that they 

themselves set up.   

x The parties may or may not reach a resolution of their dispute, but the 

mediation may still be of value as a means of bringing the parties to a 

clearer understanding of each other’s positions.   

x If the parties do reach a resolution, it is usually memorialized in writing.   

x The mediation is confidential and private.   

x The costs include the mediator’s fee and the fees of any attorneys who 

participate in the process. 

 The hallmark of mediation is self-determination.  The parties are not bound by 

formalized rules of procedure and evidence and they are not restricted to either-or, win-

lose resolutions.  The mediator has no authority to impose a decision or settlement on 

the parties, but rather is there solely to assist the parties in resolving the dispute in a 

way that is mutually agreeable.  The parties are free to structure whatever solution 

serves them best or, alternatively, to reach no resolution at all.  The mediation process 

is often more structured and organized than a private negotiation in that some of the 

roles of the mediator include keeping the parties on task and helping them to avoid 

unproductive behavior.  At the same time, a skilled mediator will often offer an arena in 

which the venting of emotion, if appropriate, is neither prohibited nor discouraged.  
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II.  HOW MEDIATION WORKS 

 A)  The Mediation Process 

 There are many ways in which a mediation may proceed.  However, mediations 

generally proceed in the following pattern: 

 1)  First, the parties must agree to mediate or be ordered to do so by a court.  In 

some cases, a court administrator or the mediator may perform an initial intake to 

determine in advance whether the case is an appropriate one for mediation.  It is not 

uncommon in some types of mediation (e.g., family mediation) for the mediator to 

conduct individual, pre-mediation interviews of the parties.  The intake process offers an 

opportunity to determine which persons should attend the mediation and whether all 

necessary parties are capable of participating. Attendance by all necessary parties is 

vital to the ultimate success of a mediation.  

 2)  The initial mediation session usually begins with a description by the mediator 

of the process.  The mediator may use this opportunity to reinforce the parties' 

commitment to resolving the issues before them.   At this stage, the mediator suggests 

“ground rules” for the participants or lets them devise the ground rules themselves.   

 3)  The next step involves issue identification.  Each party gives that party's 

version of the problems at issue without interruption.  The mediator provides a summary 

of each party's concerns after the party has spoken and then, after all have spoken, 

attempts to narrow the common issues raised.    

 4)  After each party has explained his or her story, an exchange or dialogue may 

ensue. At this point, the parties are allowed to raise and discuss, in the mediator's 

presence, issues that arose when the other party spoke.   
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 5)  Following this exchange, the mediator typically encourages the parties to 

“brainstorm” as to potential options for resolution, emphasizing that no party needs to be 

committed to the ideas presented.  The mediator may add some options that the parties 

have not raised.   

 6)  The final step is for the parties, with the aid of the mediator, to structure 

mutually acceptable solutions.  A written summary of the results is advisable.  

 At any point during the session, either party or the mediator may request a 

private meeting.  This “caucus” gives the party an opportunity to raise sensitive issues 

or simply to vent emotions.  The mediator informs the parties that nothing revealed in a 

caucus will be told to the other parties without permission.  Mediators often will allow the 

other party to “caucus” also to dispel the notion that the mediator is partial to one or the 

other.  Sometimes the bulk of the mediation occurs through private caucusing with the 

mediator acting as a “shuttle diplomat.” 

 

 B)  Confidentiality and Privacy 

 One of the major perceived advantages of mediation over litigation is the fact that 

the proceedings are private and confidential.  Many states have adopted statutes or 

ADR rules that require that mediations and other ADR proceedings be kept confidential.  

In addition, at the outset of a mediation, the mediator will usually ask the parties to sign 

a confidentiality agreement.  The confidentiality feature encourages the parties to be 

open and candid with each other without fear that whatever they say will at some later 

point be held against them in some more formalized setting.   Confidentiality and privacy 

are important advantages for adults in adult guardianship cases in that these cases 
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often include personal, and sometimes embarrassing, information about the adult and 

the adult's family.  As will be discussed later, however, adult guardianship cases raise 

special issues that challenge the traditional application of the confidentiality 

requirement. 

EXERCISE:  Read the rules of privilege and confidentiality that appear in 
Sections 4-9 of the Uniform Mediation Act, 
http://www.law.upenn.edu/bll/archives/ulc/mediat/2003finaldraft.htm 
 

 C)  Styles of Mediation 

 Mediators have different styles of mediation, and the parties themselves may 

request that the mediator play varying roles.  A distinction is often drawn between 

“evaluative” mediation and “facilitative” mediation.  In general terms, an evaluative 

mediator offers the parties an assessment of their respective positions and may even 

predict for the parties what the probable outcome would be were they take their case to 

court.  Although the parties themselves remain the ultimate decision-makers, they often 

look to the evaluative mediator to offer them some direction in terms of the outcome.   

On the other hand, a facilitative mediator focuses on maximizing the parties' abilities to 

structure their own resolutions with minimal input by the mediator.  Some feel that, with 

facilitative mediation, the parties reach resolutions that are not only workable for the 

matter at issue, but also tend to preserve the parties' ability to work together in the 

future.   In some mediations, the mediator may begin as a facilitative mediator but, at 

the parties’ request, move to an evaluative mode.   An adult guardianship case may 

often demand just such a flexible mix of styles.  For example, in an adult guardianship 

case, a compelling reason for moving to an evaluative mode would be that a power 

imbalance exists between the parties and results in their structuring an agreement that 
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is patently unfair to the allegedly incapacitated adult.  This may be an appropriate time 

for a mediator to insert his or her own opinion into the process to protect the interests of 

the weaker party.   

 

III. MEDIATION IN ADULT GUARDIANSHIP CASES  

 Guardianship cases typically (but not always) proceed through three or four 

stages.  Mediation may be an appropriate mechanism for dealing with issues that arise 

in any of these stages.  

 A. Pre-petition Stage 

 The pre-petition stage is the period of time that leads up to (or may lead up to) 

the filing of a petition for guardianship. During this period, the adult is showing signs of 

diminishing capacity (e.g., forgetfulness, physical and mental disorientation, unusual 

anxiety) and often engaging in atypical and sometimes disturbing behavior.  As the 

need for assistance in both health-related and financial matters becomes more 

apparent, family members, caregivers, and friends often engage in informal and 

sometimes piece-meal strategies for coping with the consequences of the adult's 

changing state.  Frequently the family members and others are proceeding without 

advice from attorneys, social workers, and other professionals, and sometimes the 

short-term coping mechanisms backfire. 

  Mediation may be a particularly suitable process during this stage for a number 

of reasons. First, mediation allows the parties to deal with the emotional aspects of a 

situation as well as with the legal issues.  The initial phases of an adult's diminishing 

capacity are traumatic not only to him or her but also to those around him or her.  
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Feelings of helplessness and impending doom are shared by both the adult and those 

who love him or her.  Worries about financial needs may be heightened as the need for 

some assistance in day-to-day living becomes more obvious.  Repressed family 

struggles over control and “Mom always liked you best” are resurrected as the children 

vie to take care of (or to take over the care of) an ailing parent. Early non-judicial 

intervention in the form of mediation may not only offer the parties information about 

appropriate coping strategies, but may also help the parties to address tensions before 

they escalate into emotional combat. 

 The challenging question for those who advocate mediation at the pre-petition 

stage is not whether it will be effective, but rather whether the parties will know to use it. 

Because the general public remains basically unaware of the availability of mediation 

services, most families would not know to ask for this type of professional assistance. 

Pilot projects are underway throughout the United States to help parties realize the 

availability and benefits of mediation at this early stage.  Some courts employ a 

“screening agent” -- that is, an individual who responds to initial inquiries about 

guardianship and who screens all petitions to divert those that are not appropriate 

guardianship cases.  The screening agent can offer the parties the option of and 

information necessary to direct the parties to mediation. 

Exercise:  Read Rule 98.1(f) of the Summit County, Ohio Court of Common 
Pleas - Probate Division, which allows an agency such as a mental health 
agency to file a motion to have the court refer the matter to mediation before a 
guardianship petition is filed.  
http://www.summitohioprobate.com/LocalRules/Rule981.htm 

 

 B. Initial Petition Stage 
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 In the pre-petition stage, it is often the case that one of the family members, 

caregivers or friends becomes so frustrated or so suspicious that he or she contacts an 

attorney about filing a petition for guardianship. A number of issues, both legal and 

emotional, are raised by the filing of the petition.  Disputes may erupt between the adult 

and her children as to whether she needs a guardianship at all, or between family 

members as to who should serve as guardian, or among other friends and family 

members who do not necessarily want to become the adult’s guardian, but who fear that 

they will be isolated from her.   

 The filing of the petition triggers a number of due-process guarantees for the 

adult for whom the guardianship is sought.  Designed to be protective of the adult, these 

guarantees also have the potential of turning the guardianship proceeding into an 

adversarial process that may result in unintended trauma and expense for the adult and 

the other parties involved.  In addition, at this stage, a number of outsiders will have 

joined the fray. In many states the adult will have her own attorney, or at least a visitor 

or guardian ad litem whose charge is to advocate for her wishes.  Often, the individual 

who files for the guardianship will do so with the aid of an attorney.  These attorneys will 

guard zealously the interests of their own clients, perhaps to the detriment of intra-family 

relationships.   

 Most formal guardianship proceedings revolve around two issues:  1) whether 

the adult is legally incapacitated and in need of a guardian; and 2) who will be appointed 

to serve as guardian.  The ultimate decision on both of these issues is for the court, not 

for the parties themselves.  However, mediation at this stage may be useful in bringing 

the parties to agreement in advance so that they can present a united position to the 
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court and work with the court to reach a constructive resolution.  For example, the 

parties may explore whether there are alternatives for dealing with the ward’s 

incapacity, such as powers of attorney or trusts.  Also, while the court has the 

responsibility of appointing the guardian, if there is a dispute as to who should serve in 

that role, the parties may resolve that dispute in advance of the guardianship 

proceeding.  Disputes over who should serve as guardian often mask more deeply-

entrenched issues, such as a fear that one family member, if appointed, might isolate 

the ward from the rest of the family.  In mediation, the parties can not only explore the 

root causes of this suspicion but perhaps also structure a framework for dealing with it, 

such as a plan for where the ward will reside and a visitation schedule.   

 

 C. Ongoing Issues During the Guardianship  

 The appointment of a guardian rarely resolves the conflicts that surround the 

adult's aging process. Throughout the guardianship, questions will be raised by family 

members and others as to the conduct of the guardian, including why certain 

investments were made or a certain nursing home was chosen, or even whether the 

guardian is being appropriately diligent about meeting the adult's needs.  The court may 

challenge items on the guardian's annual accounting.  The adult's condition may 

worsen, and the limited guardianship that was initially granted may need to be 

expanded.  The adult may remain opposed to the concept of guardianship and its 

ensuing loss of freedom.  Changing circumstances may force unforeseen decisions, 

such as a move out of state by the guardian who wants to take the adult with him or her.  

The guardian may be rendered unable to serve by an accident or illness, and a 
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successor guardian will need to be appointed.  Unusual situations may occur, such as a 

case of spousal abuse that will warrant the adult's guardian filing for a separation or 

divorce on his or her behalf. And, as the adult nears death, often painful decisions must 

be made as to whether to continue life-prolonging but non-curative medical procedures. 

 Mediation in this stage may result in workable solutions that will not only resolve 

the immediate conflict, but will also open lines of communication that will help mitigate 

future conflicts.  For example, an adult for whom a guardian of the property has been 

appointed does not automatically lose his or her freedom to engage in daily activities, 

such as grocery shopping, buying new clothing, or eating at a restaurant. The guardian, 

on the other hand, may perceive his or her role as one of maintaining a tight rein on the 

adult's finances. The adult may find it demeaning to have to ask the guardian for money 

before every shopping trip, while the guardian may fear that the adult's susceptibility to 

aggressive marketing will cause the adult to engage in frivolous spending. Mediation 

could help the parties reach a compromise on this matter, such as the weekly allowance 

of a certain sum of spending money to the adult.  In addition to the advantage of an 

immediate resolution, the adult and the guardian will now realize that there is an avenue 

for facilitated communication between them that may ward off future, more formalized 

complaints by the adult or more unnecessarily restrictive measures by the guardian. 

D. Termination of the Guardianship 

 It seems instinctively obvious that most guardianships of adults, particularly of 

elderly adults, will terminate only upon the death of the adult.   At that point, the 

guardian may or may not continue to serve in some fiduciary capacity as the personal 
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representative of the adult's estate.  Often the death of the adult will trigger disputes that 

no one wanted to raise while the adult was still alive. 

 Some guardianships will end due to the happier cause of the adult regaining 

enough capacity for a complete restoration of rights.  The process of restoration will 

involve both a legal proceeding and an emotional process. Mediation may be helpful 

both in determining whether a restoration is in order and, if so, how the transition will be 

made. 

 

IV.   MEDIATION IN ADULT GUARDIANSHIP CASES:  SPECIAL CONSIDERATIONS 

 As noted above, a guardianship case is not a typical dispute between parties in 

that the only true focal point in a guardianship case is the best interest of the alleged 

incapacitated adult.  The protections of this adult’s interest that are built into a formal 

guardianship case must not be compromised in any related mediation proceedings.  

Consequently, mediation in guardianship cases entails special considerations that do 

not dominate most other mediations. 

 1.  The Adult’s Capacity to Mediate With or Without Representation 

 As noted above, self-determination is the hallmark of mediation.  Yet the major 

party in a guardianship mediation is an individual whose very capacity to make her own 

decisions has been brought into question.  Under what circumstances can this adult 

participate meaningfully and represent her own interests in a mediation? 

 To date, there exists no statutory or case law that defines “the capacity to 

mediate.”  Thus, the determination of whether the allegedly incapacitated adult has the 

capacity to participate in the mediation will be one that is personal to the mediator and 
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that must be made on a case-by-case basis.   One valuable source for the mediator is a 

set of guidelines that has been developed by those who engage in mediation with 

disabled individuals.  The ADA Mediation Guidelines provide as follows: 

The mediator should ascertain that a party understands the nature of the 

mediation process, who the parties are, the role of the mediator, the parties’ 

relationship to the mediator, and the issues at hand.  The mediator should 

determine whether the party can assess options and make and keep an 

agreement.  An adjudication of legal incapacity is not necessarily determinative 

of capacity to mediate. 

 The mediator may determine that, while the adult does not have the capacity to 

mediate on her own, she does have the capacity to participate with competent 

representation.  The chosen representative may or may not be an attorney.  It is crucial 

that the representative be familiar enough with the adult’s values and past choices to be 

able to present those in the mediation.  The representative’s role is to speak for the 

adult, not instead of the adult.   

 

 2.  Power Imbalances and Freedom from Coercion 

 Even if the mediator determines that the adult is capable of participating in the 

mediation, the mediator must pay special attention to the potential for the other 

participants to overpower the desires of the adult with diminishing capacity.  The adult 

may be experiencing fear, confusion, and anxiety.  She may have become dependent 

on one caretaker and be reluctant to alienate that individual.  She is especially 

vulnerable to real or perceived threats by her family members to abandon her if she 
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favors one over the other.  The mediator must remain alert to these power imbalances 

and take appropriate measures to neutralize them.  In addition to ensuring that the adult 

has representation if needed, the mediator may take special care to allow the adult to 

speak without interruption, engage in frequent confidential caucuses with the adult, and 

be quick to communicate to the parties if he sees such imbalances at work.   

 A more subtle but equally dangerous challenge in a guardianship mediation is 

the tendency of family members, attorneys, other parties, and perhaps even mediators 

to try to structure a framework that is protective of the adult but that may not necessarily 

guard that adult’s fundamental right to autonomy.  It is very tempting for those involved 

in guardianship proceedings to promote what they perceive to be the adult’s best 

interest even if that trammels the adult’s basic desires and values.  The parties usually 

do not do so with evil intent but rather under the misguided notion that they are in a 

better position than the adult herself to know what is right for her.  For example, the 

adult may have expressed many times in the past a wish to remain in her own home 

rather than be moved to a nursing home.  The family members may have compared the 

cost of home health care and nursing home care and determined that the latter is a far 

less costly.  Before her capacity diminished, the adult had total freedom to choose to 

spend her money on the choice that she preferred, even if it proved to be more costly.  

The adult’s diminished capacity is not an excuse for this autonomy to be compromised.  

In the mediation, the mediator should remain constantly aware that family members, 

acting with all of the best intentions, often tend to ignore the adult’s most precious right 

– her freedom to choose. 
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 3.  Participants in the Mediation 

 Unlike a formal court proceeding, in which only the parties and those allowed by 

the judge to testify may participate, a mediation is typically open to all whose input and 

agreement is necessary to address the matters at issue.  Many a beautifully-crafted 

mediation agreement has fallen apart later when some party who should have been 

included challenges the result.  On the other hand, a mediation may become chaotic if 

too many people are part of the process.  A guardianship mediation must definitely 

include the adult, the proposed guardian (or those who are vying for that position), and 

the individual who filed the petition.  In addition, the mediator should determine who else 

can offer insight and input that will be relevant to the discussion.  This would include 

family members, caretakers and companions, and maybe close friends of the adult 

(particularly if the adult’s family members live in other towns and do not have frequent 

interactions with her).  The mediator must remain cognizant of the fact that the presence 

of too many participants may cause the adult to feel that others are “ganging up” on her.  

In that case, the mediator may be able to ascertain in advance that one or two family 

members can represent adequately the wishes of a larger number.  Finally, the 

mediator may suggest that an expert be included in the mediation, particularly one who 

is trained in psychology or social work or gerontology.  Such an individual can offer 

valuable input to the parties.  However, the mediator should make it clear that the 

experts will not be part of the actual decision-making process. 

 4.  Confidentiality and Privacy Concerns 

 As noted above, mediations are not open to the public.  The mediator will usually 

ask the parties to sign a confidentiality agreement before the mediation begins.  
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Potential problems may arise, however, if the mediators or one or more of the parties to 

the mediation discovers information about known or suspected elder abuse.  Mediation 

statutes and guidelines throughout the states vary on whether this information must 

then be disclosed to the proper authorities.  The general recommendation given in these 

sources is that the mediator and any participant may disclose threatening 

communications (as a threat to inflict bodily injury) or information about suspected 

abuse. 

 Another confidentiality issue that is peculiar to guardianship cases stems from 

the fact that a guardian ad litem who has been appointed by the guardianship court may 

participate in the mediation.  Again state statutes differ in their treatment of guardians 

ad litem.  However, the common view is that the guardian ad litem, as an appointee of 

the court, is charged with making a report to the court and with substantiating any 

recommendations made.  This responsibility may clash with the guardian ad litem’s 

ability to honor a confidentiality agreement.  The parties to the mediation should be 

made aware of this conflict before the mediation begins.  They may even write into the 

confidentiality agreement a limited exception for the guardian ad litem’s report to the 

court.   

CONCLUSION 

 Mediation has several advantages over formal court adjudication.  Among these 

advantages are: privacy, expediency, lower cost, and flexibility.  There are many ways 

in which mediation may be integrated into the various stages of a guardianship.  

However, mediators of such cases must be alert to certain special considerations, 

including the adult’s capacity to engage in a process that is grounded in self-
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determination and the power imbalances and subtle coercion that may occur in a 

process that lacks a formalized protective structure.  In most cases, mediation will serve 

as a helpful adjunct to the formalized guardianship proceedings rather than a 

replacement of those proceedings.  When conducted properly, such mediation may 

have the added value of preserving family relationships that are endangered when the 

sensitive issues of a guardianship are confronted.   
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