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3:00-3:45 Working with Investigators and Experts (45 mins.)
Phil Dixon, Defender Educator
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What Does Telling a Story Have to Do With Our Theory of Defense?

Stories and storytelling are among the most common and popular features of all cultures.
Humans have an innate ability to tell stories and an innate desire to be told stories. For thousands
of years, religions have attracted adherents and passed down principles not by academic or
theological analysis, but through stories, parables, and tales. The fables of Aesop, the epics of
Homer, and the plays of Shakespeare have survived for centuries and become part of popular
culture because they tell extraordinarily good stories. The modern disciplines of anthropology,
sociology, and Jungian psychology have all demonstrated that storytelling is one of the most
fundamental traits of human beings.

Unfortunately, courts and law schools are among the few places where storytelling is
rarely practiced or honored. For three (often excruciating) years, fledgling lawyers are trained to
believe that legal analysis is the key to becoming a good attorney. Upon graduation, law students
often continue to believe that they can win cases simply by citing the appropriate legal principles
and talking about reasonable doubt and the elements of crimes. Prisons are filled with victims of
legal analysis and reasonable doubt arguments.

For public defenders, this approach is disastrous because it assumes that judges and jurors
are persuaded by the same principles as law students. Unfortunately, this is not true. When they
deal with criminal trials, lawyers spend a lot of time thinking about “reasonable doubt,”
“presumption of innocence,” and “burden of proof.” While these are certainly relevant
considerations in an academic sense, the verdict handed down by a jury is usually based on more
down-to-earth concerns:

1. “Did he do it?”
and
2. “Will he do it again if he gets out?”

A good story that addresses these questions will go much further towards persuading a
jury than will the best-intentioned presentation about the burden of proof or presumption of
innocence.

ETHICS NOTE: When we talk about storytelling, we are not talking about fiction. We are
also not talking about hiding things, omitting bad facts, or making things up. Storytelling simply
means taking the facts of your case and presenting them to the jury in the most persuasive
possible way.



What Should the Story Be About?

A big mistake that many defenders make is to assume that the story of their case must be
the story of the crime. While the events of the crime must be a part of your story, they do not
have to be the main focus.

In order to persuade the jury to accept your theory of defense, your story must focus on
one or more of the following:

Why your client is factually innocent of the charges against him.
Your client’s lower culpability in this case.

The injustice of the prosecution.

How to Tell a Persuasive Story

I. Be aware that you are crafting a story with every action you take.

Any time you speak to someone about your case, you are telling a story. You may be
telling it to your family at the kitchen table, to a friend at a party, or to a jury at trial, but it is
always a story. Our task is to figure out how to make the story of our client’s innocence
persuasive to the jury. The best way to do this is to be aware that you are telling a story and make
a conscious effort to make each element of your story as persuasive as possible. This requires you
to approach the trial as if you were an author writing a book or a screenwriter creating a movie
script. You should therefore begin to prepare your story by asking the following questions:

1. Who are the characters in this story of innocence, and what roles do they play?

2. Setting the scene -- Where does the most important part of the story take place?

3. In what sequence will | tell the events of this story?

4. From whose perspective will | tell the story?

5. What scenes must | include in order to make my story persuasive?

6. What emotions do | want the jury to feel when they are hearing my story? What
character portrayals, scene settings, sequence, and perspective will help the jurors feel that

emotion?

If you go through the exercise of answering all of these questions, your story will
automatically become far more persuasive than if you just began to recite the events of the crime.



I1. “But | Don’t Have Enough Time to Write a Novel For Every Case”

We all have caseloads that are too heavy. A short way of making sure that you tell a
persuasive story to the jurors is to make sure that you focus on at least three of the above

elements:

1. Characters — before every trial, ask yourself, “Who are the characters in the story | am
telling to the jury, and how do | want to portray them to the jurors?”

a. Who is the hero and who is the villain?
b. What role does my client play?
c. What role does the complainant/victim play?
d. What role do the police play?
2. Setting — Where does the story take place?
3. Sequence — In what order am 1 going to tell the story
a. Decide what is most important for the jury to know
b. Follow principles of primacy and recency:

i. Front-load the strong stuff
ii. Start on a high note and end on a high note

I11. Once you have crafted a persuasive story, look for ways to tell it persuasively.

You will be telling your story to the jury through your witnesses, cross-examination of the
State’s witnesses, demonstrative evidence, and exhibits. When you design these parts of the trial,
make sure that your tactics are tailored to the needs of your story.

A. The Language You Use to Communicate Your Story Is Crucial

1. Do not use pretentious “legalese” or “social worker-talk” You don’t want to sound like
a television social worker, lawyer, or cop.

2. Use graphic, colorful language.
3. Make sure your witnesses use clear, easy-to-follow, and lively language.

4. If your witnesses are experts, make sure they testify in language that laypeople can
understand.



B. Don’t Just Tell the Jury What You Mean — Show Them

1. Don’t just state conclusions, such as “the officer was biased” or “my client is an honest
man.” Instead, show the jury factual vignettes that will make the jurors reach those conclusions
on their own.

2. Use demonstrative evidence to make your point.

3. Create and use charts, pictures, photographs, maps, diagrams, and other graphic
evidence to help make things understandable to the jurors.

4. Visit the crime scene and any other places crucial to your theory of defense. That way
when you are describing them to the jury, you will know exactly what you are talking about.



A TEMPLATE/WORKSHEET FOR DEVELOPING A
PERSUASIVE STORY/THEORY OF DEFENSE
AT TRIAL

Ira Mickenberg

6 Saratoga Circle

Saratoga Springs, NY 12866
(518) 583-6730
imickenberg@nycap.rr.com

1. In factual terms, identify why your client is innocent — what really happened in this case?
2. Decide which genre of factual defense applies to your client’s innocence.

The criminal incident never happened.
The criminal incident happened, but | didn’t do it.
The incident happened, I did it, but it wasn’t a crime.
The criminal incident happened, | did it, it was a crime, but not the crime charged.

e. The criminal incident happened, I did it, it was the crime charged, but I’m not
responsible.

f. The criminal incident happened, I did it, it was the crime charged, I’m responsible, but
who cares?

cooe

3. Craft the story that shows why your client is innocent.
a. Who are the three main characters in the story of innocence?
b. What are the three main scenes in the story of innocence?
c. When and where does the story of innocence start?
4. What emotions do you want the jury (and/or judge) to feel when they hear your story?

5. What archetypes can you draw upon to evoke those emotions?


mailto:imickenberg@nycap.rr.com

Creating a Theory of Defense

A theory of defense is a short written summary of the factual, emotional, and legal reasons why the jury
(or judge) should return a favorable verdict. It gets at the essence of your client’s story of innocence,
reduced culpability, or unfairness; provides a roadmap for you for all phases of trial; and resolves
problems or questions that the jury (or judge) may have about returning the verdict you want.

Steps in creating a theory of defense
Pick your genre
1. It never happened (mistake, setup)
2. It happened, but | didn’t do it (mistaken id, alibi, setup, etc.)
3. It happened, | did it, but it wasn’t a crime (self-defense, accident, elements lacking)
4. It happened, | did it, it was a crime, but it wasn’t this crime (lesser offense)
5. It happened, | did it, it was the crime charged, but I’'m not responsible (insanity)
6. It happened, | did it, it was the crime charged, I'm responsible, so what? (jury nullification)
Identify your three best facts and three worst facts
e Helps to test the viability of your choice of genre
Come up with a headline
e Barstool or tabloid headline method
Write a theory paragraph

e Use your headline as your opening sentence

e Write three or four sentences describing the essential factual, emotional, and legal reasons why
the jury (or judge) should return a verdict in your favor

e Conclude with a sentence describing the conclusion the jury (or judge) should reach

Develop recurring themes

e Come up with catch phrases or evocative language as a shorthand way to highlight the key
themes in your theory of defense and move your audience
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Investigation and Discovery

High Level Felonies

Initial Client Contact

* Meet with your client within 3 days
* Establish boundaries
* Dispel misinformation
* Bond reduction whenever you like
« Bond always gets reduced
* They get 3 plea offers
« Ability to talk to anyone without consent about the case

* They didn’t read me my rights
* You work for the State

* When do you get to be a real lawyer




Initial Client Contact

* Family history

* Where they are from (ties to the community)
* Education

* Employment

* Inquire about what happened

3/27/18

Client Contact

SEEWHAT'HAD

Subsequent Contact

* Meet with your client as often as possible, especially if in jail/prison
* Build more rapport and increase trust

* Ask what happened

« Client will provide more details about the case

« Discuss potential outcomes




Subsequent Client Contact
* Ask what happened again

* What will the officers say

* Why do they think you did it

« Stay focused on the facts and elements

« Identify potential witnesses

3/27/18

Initial Questions after Contact

* What does the State need to prove?
« Not just “beyond a reasonable doubt”

* Look at N.C. Pattern Jury Instruction
* Make a list of potential discovery items

* Begin listing/drafting your motions

Do you need an investigator?

* They help to gather additional information
* Witnesses

* Travel to the scene

* Photographs

* Determine whether alibis are plausible

* They provide another perspective




Locating an investigator

* List server
* Fellow attorneys recommendations

3/27/18

Go to the scene yourself?

* Take your own photographs
« Diagrams of the scene
* Do the witnesses description of the events fit with what you see at
the scene:
* Description of the scene
« Description of buildings, vehicles, neighborhood, etc.
« Timeframe of event (day/night, visibility, etc.)
« Alibi travel time

Affirmative Defenses
* Alibi

* Self Defense

* Duress

* Insanity




Check the courts file periodically.

* Sometimes you will find letters from co-defendant to the court
« Because high level felonies clients are likely to be in custody
* Ex. Baker

* Look at when co-defendants were indicted
* May give early indication of who is cooperating

3/27/18

Check the records of the witnesses

 Usual for cross examination
* Impeachment

« Also to see if they were charged with this crime also
* Ex. Baker witness was originally charged with the crime then it was dismissed

Character Witnesses
* Creditability
* Good standing in the community

* Have known client for a minimum of a year:
* Ex-girlfriend or Ex-boyfriend
* Current or prior employer
* Clergy




Discovery

* Draft motion and request discovery early

* Get it out to your client as soon as you receive it
* Review discovery as soon as you receive it

« |dentify problem areas

* Become familiar with reports for discrepancies

3/27/18

Discovery

* Review for potential missing items

* Know your discovery to know your case
* Form your defense strategies

* Don’t let it overwhelm you
* Ex. Baker

Discovery Statutes

* 15A-902 Discovery Procedure

* 15A-903 Disclosure of Evidence by the State

* 15A-904 Certain Information not Subject to Disclosure

* 15A-905(a)(b) Disclosure of Evidence by Defendant-Reciprocal
Discovery

* 15A-905(c)(1)(a)  Alibi

« 15A-905(c)(2) Expert Witness

« 15A-905(c)(3) Jury Selection




Punishment for Violating this section

« 15A-903(d) willfully omits or misrepresents evidence or info required
to be disclosed pursuant subdivision (1) of subsection (a) = Class H

felony

- anyone who willfully omits or misrepresents evid. Or info
required to be disclosed pursuant to any other provision of this section
=Class 1 misdemeanor

3/27/18

Sealing and preserved in the record.

* Submit supporting affidavits, or statements to the court for in camera
inspection.
* Preserved in the record to be made available for appellate review

Required Electronic recording of interrogations

*Adults

* 15A-211(b) Class A felony

« Class B1 felony

* Class B2 felony

« Class C felony of rape, sex offense, or ASDWIKISI




Recordings may be used by the State even if
not in total compliance. 15A-211(e)

« If the State shows good cause for failing to electronically recorded

* Good Cause
« Accused refused to have recorded and the refusal was electronically recorded

* Failure to electronically record was the result of unforeseeable equipment
failure, and obtaining replacement equipment was not feasible

3/27/18

Remedies for Compliance or Noncompliance
15A-211(f)

* (1) Failure to comply considered by the court in adjudicating
motions to suppress a statement

*(2) Failure to comply admissible in support of claims that a
statement was involuntary or unreliable, provided the evidence is
otherwise admissible

*(3) When evidence of compliance or noncompliance presented at
trial, the jury shall be instructed that it may consider credible
evidence of compliance or noncompliance to determine whether the
defendant’s statement was voluntary and reliable.

Revisit the scene

« Studies show that people learn in different ways

* You have to be able to visualize the scene

* You have to be able to describe it for the jury CRIME 1

« Jury has to know that you know what the scene really looks like

« It will make the State’s witnesses be honest about the scene

500




Trial Note Book

« Size will depend on amount of discovery
* Ex. Baker

* Three 5” notebooks--discovery
* One 3” notebook—rest of the file

* One 1’ notebook--jury questions, witness list, witness questions, exhibits

* Arrange in a format that fits you best
* Easily accessible
* Chorological

3/27/18

Trial Notebook

* Use tabs to create sections
* Ex. Jury questions
* Motions
* Witness list and questions
* Correspondences
* Discovery

* Use post it notes or flags to identify your important points
* Ex. Police reports
* Autopsy photos
* Witness statements
* Medical records

Thank for your time




STRATEGIES FOR DISCOVERY AND INVESTIGATION IN DEFENSE OF
FELONY CASES

A PRESENTATION TO NEW FELONY DEFENDERS TRAINING
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CHAPEL HILL, N.C.

April 3,2017
BY:

Vincent F. Rabil
Assistant Capital Defender
Office of the Capital Defender
Winston-Salem, N.C. 27120
Vincent.f.rabil@nccourts.org
336-779-6686

I. GETTING STARTED: THE DUTY TO INVESTIGATE'

The America Bar Association has published standards for the criminal defense
attorney to follow concerning their duties regarding investigation and discovery and
duties owed to clients regarding their “discovery rights” and their rights to be
informed and to share decisions about “strategies” for discovery and investigation.
Every new felony defense attorney should read, and periodically re-read, these standards.
They are updated regularly and available online.” The duties and responsibilities of a
criminal defense attorney regarding discovery and investigation are among the most
complex and varied in the law. Mastery and knowledge of discovery statutes,

constitutional law affecting discovery, and ethical duties surrounding discovery and

1 This paper is meant to supplement, not duplicate, the very thorough discussions of Discovery in Criminal
2AMERICAN BAR ASSOCIATION, CRIMINAL JUSTICE STANDARDS

DEFENSE FUNCTION, Fourth Edition, viewable at:
http://www.americanbar.org/groups/criminal_justice/standards/DefenseFunctionFourthEdition.ht
ml.




investigation can make or break a case and will determine and shape the effectiveness
and reputation of the criminal defense lawyer as an advocate for every client.

Issues surrounding discovery and investigation can literally be a matter of
life or death for a client. The potential consequences to every client of any felony
conviction or acquittal cannot be overestimated. The stakes involved in getting or not
getting discovery, in enforcing or not enforcing discovery rights, cannot be any higher.
Frequently overlooked defense obligations, such as the need to get orders to preserve
evidence, to interview state witnesses, to view physical evidence, and to inspect the
original state files, are discussed herein. Sometimes fighting for discovery and
discovering exculpatory evidence or weaknesses in the State’s case may be your client’s
only good defense. Your client’s liberty, citizenship, job, family, freedom, immigration
or refugee status may be at stake depending on whether or not the attorney gets all the
discovery to which the defendant is entitled.

Because discovery and investigation is akin to “an infinite regress,” post
conviction discovery can be considered a continuation of the discovery process that was
cut off pretrial due to either prosecutorial concealment or suppression of Brady material,
by deliberate or negligent misrepresentation of the prosecutor, or due to professional
negligence of defense counsel.

This paper is intended to assist the new felony criminal defense attorney in
identifying the “due diligence” required to effectively represent those charged with
felony offenses by identifying many of the tools available under Article 48; through the
use of other methods and motions that can be filed under the defendant’s state and federal

constitutional rights to discovery; and, through the use of an investigator or expert to get



as much information as possible concerning the State’s case, its strengths and
weaknesses. The defense attorney should also make efforts to identify and obtain
information about relevant individual mental health and medical history of the client in
appropriate cases which may be utilized to defend the client at trial and/or utilized in plea
negotiations to minimize that client’s risk of loss of life, liberty, property, citizenship, or
possible deportation. Most of a defendant’s prison, hospital, school, disability and mental
health records can be easily obtained with a release, HIPPA release, and subpoena to
produce records to the attorney’s office. Sometimes it will take a court order to get these.

Every defense attorney, no matter how old or experienced they may be, will often
need assistance from others in specialized forensic or legal matters. The new felony
defense attorney should seek to maintain professional association memberships in groups
such as the American Bar Association (ABA), the National Association of Criminal
Defense Lawyers (NACDL), the North Carolina Advocates for Justice (NCAJ), the
National Association for Public Defense (NAPD), and the N.C. Bar Association. Each of
these organizations has monthly publications often concerning discovery issues. Be on
the look-out for important annual trainings and CLE programs relevant to discovery and
investigation of specialized matters such as forensics, drug testing, digital discovery, or
intellectual disability. The new felony defender should not be afraid to reach out to
colleagues or experts to find out what kind of specialized discovery may be needed to
properly investigate and evaluate a case. This is especially true in cases involving digital
or cell phone evidence, cell tower hits, DNA and serological evidence, and any case

involving tool mark, trace evidence, or other technical matters.



N.C.I.D.S. maintains a database of experts, sample motions, and a wealth of
advice on discovery of forensic issues. Its listed experts can be consulted as work product
experts to find out what specific items of evidence not routinely turned over in discovery
by the State need to be specifically requested in a written request and motion to compel
discovery. These experts can remain “work product” to assist the attorney in cross
examination of State experts, or be asked to evaluate or test evidence themselves, and/or
be retained to testify for the defense.’ Many of these experts will speak with you before
being appointed about what they can actually do for the defens in a particular case. As
with every expert, each expert will need to be properly vetted by the defense attorney
before getting funds for their services to be sure they are credible and appropriate for the

casec.

II. THE ABA GUIDELINES AND
CRIMINAL DEFENSE STANDARDS.

The key ABA standards relevant to discovery and investigation are:
Standard 4-3.7 Prompt and Thorough Actions to Protect the Client

(a) Many important rights of a criminal client can be protected and preserved
only by prompt legal action. Defense counsel should inform the client of his or
her rights in the criminal process at the earliest opportunity, and timely plan and
take necessary actions to vindicate such rights within the scope of the
representation.

(b) Defense counsel should promptly seek to obtain and review all
information relevant to the criminal matter, including but not limited to
requesting materials from the prosecution.’ Defense counsel should, when
relevant, take prompt steps to ensure that the government’s physical

3http://www.ncids.com/forensic/index.shtml?c=Training%20%20and%20%20Resources,%20F orensic%20
Resources .

*See: N.C. G.S. 15A-902, the need to file a written request/motion for voluntary discovery to trigger the
State’s obligations under G.S. 15A-903:

http://www.ncga.state.nc.us/enactedlegislation/statutes/html/bysection/chapter 15a/gs 15a-902.html .




evidence is preserved at least until the defense can examine or evaluate it.’

(c) Defense counsel should work diligently to develop, in consultation with
the client, an investigative and legal defense strategy, including a theory of
the case. As the matter progresses, counsel should refine or alter the theory
of the case as necessary, and similarly adjust the investigative or defense
strategy.

(d) Not all defense actions need to be taken immediately. If counsel has
evidence of innocence, mitigation, or other favorable information, defense
counsel should discuss with the client and decide whether, going to the
prosecution with such evidence is in the client’s best interest, and if so, when
and how.

(e) Defense counsel should consider whether an opportunity to benefit
from cooperation with the prosecution will be lost if not pursued quickly, and
if so, promptly discuss with the client and decide whether such cooperation is
in the client’s interest. Counsel should timely act in accordance with such
decisions.

(f) For each matter, defense counsel should consider what procedural and
investigative steps to take and motions to file, and not simply follow rote
procedures learned from prior matters. Defense counsel should not be
deterred from sensible action merely because counsel has not previously seen a
tactic used, or because such action might incur criticism or disfavor. Before
acting, defense counsel should discuss novel or unfamiliar matters or issues
with colleagues or other experienced counsel, employing safeguards to
protect confidentiality and avoid conflicts of interest.

(g) Whenever defense counsel is confronted with specialized factual or legal
issues with which counsel is unfamiliar, counsel should, in addition to researching
and learning about the issue personally, consider engaging or consulting with
an expert in the specialized area.’

(h) Defense counsel should always consider interlocutory appeals or other
collateral proceedings as one option in response to any materially adverse ruling.

5 See sample defense motions for discovery and to preserve evidence here:
http://ncids.org/MotionsBankNonCap/TriaMotionsLinks.htm; and here:

https://ncforensics.wordpress.com/2015/07/09/sample-motion-for-preservation-of-forensic-evidence/.

% State v. Ballard, 333 N.C. 515 (1993) - Sixth Amendment right to assistance of counsel entitles defendant
to apply ex parte for appointment of expert. An indigent defendant is entitled to any form of expert
assistance necessary to his or her defense, not just the assistance of a psychiatrist.



Standard 4-4.1 Duty to Investigate and Engage Investigators

(a) Defense counsel has a duty to investigate in all cases, and to determine
whether there is a sufficient factual basis for criminal charges.

(b) The duty to investigate is not terminated by factors such as the
apparent force of the prosecution’s evidence, a client’s alleged admissions to
others of facts suggesting guilt, a client’s expressed desire to plead guilty or
that there should be no investigation, or statements to defense counsel
supporting guilt.

(c) Defense counsel’s investigative efforts should commence promptly and
should explore appropriate avenues that reasonably might lead to information
relevant to the merits of the matter, consequences of the criminal proceedings,
and potential dispositions and penalties. Although investigation will vary
depending on the circumstances, it should always be shaped by what is in the
client’s best interests, after consultation with the client. Defense counsel’s
investigation of the merits of the criminal charges should include efforts to secure
relevant information in the possession of the prosecution, law enforcement
authorities, and others, as well as independent investigation. Counsel’s
investigation should also include evaluation of the prosecution’s evidence
(including possible re-testing or re-evaluation of physical, forensic, and expert
evidence) and consideration of inconsistencies, potential avenues of impeachment
of prosecution witnesses, and other possible suspects and alternative theories that
the evidence may raise.

(d) Defense counsel should determine whether the client’s interests would be
served by engaging fact investigators, forensic, accounting or other experts, or
other professional witnesses such as sentencing specialists or social workers, and
if so, consider, in consultation with the client, whether to engage them. Counsel
should regularly re-evaluate the need for such services throughout the
representation.

(e) If the client lacks sufficient resources to pay for necessary investigation,
counsel should seek resources from the court, the government, or
donors. Application to the court should be made ex parte if appropriate to
protect the client’s confidentiality.” Publicly funded defense offices should
advocate for resources sufficient to fund such investigative expert services on a

7 Guidelines of N.C. IDS and policies of the Office of the Capital Defender regarding when and how to
engage experts, especially mental health experts can be very helpful when applying to a Superior Court
judge for expert assistance, as well as, when to employ the expert and how to craft “referral questions” for
the expert. See: http://www.ncids.com/forensic/experts/experts.shtml; Mechanics of Getting an Expert, by
Cait Fenhagen, http://www.ncids.com/forensic/experts/Mechanics_of Getting_Expert.pdf;
http://www.ncids.org/Rules%20&%20Procedures/Policies%20By%20Case%20Type/CapCases/MentalHea

IthExperts.pdf.




regular basis. If adequate investigative funding is not provided, counsel may
advise the court that the lack of resources for investigation may render legal
representation ineffective. (emphasis added). ABA Guidelines for Defense
Function. Standard 4-4.1.

The ABA Standards also provide guidance with respect to witnesses and expert
witnesses, how to deal with witnesses to avoid becoming a witness in your own case;
and, how to manage work product and confidentiality in dealing with expert witnesses:

Standard 4-4.3 Relationship With Witnesses

(a) “Witness” in this Standard means any person who has or might have
information about a matter, including victims and the client.

(b) Defense counsel should know and follow the law and rules of the
jurisdiction regarding victims and witnesses. In communicating with witnesses,
counsel should know and abide by law and ethics rules regarding the use of deceit
and engaging in communications with represented, unrepresented, and
organizational persons.”®

(c) Defense counsel or counsel’s agents should seek to interview all
witnesses, including seeking to interview the victim or victims, and should
not act to intimidate or unduly influence any witness.

(d) Defense counsel should not use means that have no substantial purpose
other than to embarrass, delay, or burden, and not use methods of obtaining
evidence that violate legal rights. Defense counsel and their agents should
not misrepresent their status, identity or interests when communicating with
a witness.

(e) Defense counsel should be permitted to compensate a witness for
reasonable expenses such as costs of attending court, depositions pursuant to
statute or court rule, and pretrial interviews, including transportation and loss of
income. No other benefits should be provided to witnesses, other than expert
witnesses, unless authorized by law, regulation, or well-accepted practice. All
benefits provided to witnesses should be documented so that they may be
disclosed if required by law or court order. Defense counsel should not pay or
provide a benefit to a witness in order to, or in an amount that is likely to,
affect the substance or truthfulness of the witness’s testimony.

(f) Defense counsel should avoid the prospect of having to testify

8 Rule 7.4(a) of the N.C. Rules of Professional Conduct only prohibits communication with a person
known to be represented by counsel in regard to the matter in question.



personally about the content of a witness interview. An interview of routine
witnesses (for example, custodians of records) should not require a third-
party observer. But when the need for corroboration of an interview is
reasonably anticipated, counsel should be accompanied by another trusted
and credible person during the interview. Defense counsel should avoid
being alone with foreseeably hostile witnesses.

(g) Itis not necessary for defense counsel or defense counsel’s agents,
when interviewing a witness, to caution the witness concerning possible self-
incrimination or a right to independent counsel. Defense counsel should,
however, follow applicable ethical rules that address dealing with
unrepresented persons. Defense counsel should not discuss or exaggerate the
potential criminal liability of a witness with a purpose, or in a manner likely,
to intimidate the witness, to intimidate the witness, or to influence the
truthfulness or completeness of the witness’s testimony, or to change the
witness’s decision about whether to provide information.

(h) Defense counsel should not discourage or obstruct communication
between witnesses and the prosecution, other than a client’s employees,
agents or relatives if consistent with applicable ethical rules. Defense counsel
should not advise any person, or cause any person to be advised, to decline to
provide the prosecution with information which such person has a right to
give. Defense counsel may, however, fairly and accurately advise witnesses
as to the likely consequences of their providing information, but only if done
in a manner that does not discourage communication.

(i) Defense counsel should give their witnesses reasonable notice of when
their testimony at a proceeding is expected, and should not require witnesses
to attend judicial proceedings unless their testimony is reasonably expected
at that time, or their presence is required by law. When witnesses’
attendance is required, defense counsel should seek to reduce to a minimum
the time witnesses must spend waiting at the proceedings. Defense counsel
should ensure that defense witnesses are given notice as soon as practicable
of scheduling changes which will affect their required attendance at judicial
proceedings.

(j) Defense counsel should not engage in any inappropriate personal
relationship with any victim or other witness.

Standard 4-4.4 Relationship With Expert Witnesses

(a) An expert may be engaged to prepare an evidentiary report or
testimony, or for consultation only. Defense counsel should know relevant
rules governing expert witnesses, including possibly different disclosure rules
governing experts who are engaged for consultation only.



(b) Defense counsel should evaluate all expert advice, opinions, or
testimony independently, and not simply accept the opinion of an expert
based on employer, affiliation or prominence alone.

(c) Before engaging an expert, defense counsel should investigate the
expert’s credentials, relevant professional experience, and reputation in the
field. Defense counsel should also examine a testifying expert’s background
and credentials for potential impeachment issues. Before offering an expert
as a witness, defense counsel should investigate the scientific acceptance of
the particular theory, method, or conclusions about which the expert would
testify.

(d) Defense counsel who engages an expert to provide a testimonial
opinion should respect the independence of the expert and should not seek to
dictate the substance of the expert’s opinion on the relevant subject.

(e) Before offering an expert as a witness, defense counsel should seek to
learn enough about the substantive area of the expert’s expertise, including
ethical rules that may be applicable in the expert’s field, to enable effective
preparation of the expert, as well as to cross-examine any prosecution expert
on the same topic. Defense counsel should explain to the expert that the
expert’s role in the proceeding will be as an impartial witness called to aid
the fact-finders, explain the manner in which the examination of the expert is
likely to be conducted, and suggest likely impeachment questions the expert
may be asked.

(f) Defense counsel should not pay or withhold a fee, or provide or
withhold a benefit, for the purpose of influencing an expert’s
testimony. Defense counsel should not fix the amount of the fee contingent
upon the substance of an expert’s testimony or the result in the case. Nor
should defense counsel promise or imply the prospect of future work for the
expert based on the expert’s testimony.

(g) Subject to client confidentiality interests, defense counsel should
provide the expert with all information reasonably necessary to support a
full and fair opinion. Defense counsel should be aware, and explain to the
expert, that all communications with, and documents shared with, a
testifying expert may be subject to disclosure to opposing counsel. Defense
counsel should be aware of expert discovery rules and act to protect
confidentiality, for example by not sharing with the expert client confidences
and work product that counsel does not want disclosed. (emphasis added).

I1I. GENERAL CONSIDERATIONS




The term “discovery” generally refers to documents and evidence made available
by the prosecutor to the defendant through “informal” and “formal” means, under N.C.
General Statutes, Article 48, either voluntarily or by court order, while the case is in
District or Superior Court. The term “investigation” generally refers to all other matters
of evidence or information not obtainable from the prosecutor. Investigation occurs
through the efforts of counsel for defendant using computer search engines; subpoenas’;
ex parte motions or other motions for records from third parties;'° i.e.: motions and court
orders for in camera review and production of DSS records, drug treatment, medical or
psychiatric records of witnesses. These motions and orders are not filed pursuant to
Article 48 and 15A-902, et seq. Specific other statutes may govern each kind of third
party records or evidence.'' They should be filed ex parte to protect confidential work
product strategies and tactics of the defense.'?

Investigation can occur through efforts of an investigator or an expert working on
behalf of the defendant. As a general rule, once investigation and discovery turns up one
set of documents or records these usually lead to the need to obtain other records and to
interview other witnesses. In a complex felony case, such as a capital murder, multiple
sex offense case involving multiple victims over a long period of time, historical drug
conspiracies, complex “white collar” crimes with hundreds or thousands of pages of

financial records and email accounts, the process of discovery and investigation may

9 SUBPOENA DUCES TECUM. --Documents not subject to [the discovery statute] may still be subject to a subpoena
duces tecum. State v. Newell, 82 N.C. App. 707, 348 S.E.2d 158 (1986).

10 Qee: https://benchbook.sog.unc.edu/criminal/defs-right-3rd-party-confidential-records.

"' See generally: re medical records, G.S. 8-53 and 8-53.3: http://nccriminallaw.sog.unc.edu/obtaining-
medical-records-under-gs-8-53/; obtaining DSS records:
https://dcoba.memberclicks.net/assets/CLE2015/2%20moore%20how%20t0%200btain%20records%20fro
m%20dss.pdf.

12 http://www.ncids.com/forensic/experts/Mechanics of Getting Expert.pdf.
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never be complete. However, due to various deadlines, looming motion and trial dates,

discovery and investigation eventually comes to an end before trial or plea resolution.

IV. WAIVER OF BRADY AND DISCOVERY RIGHTS BY PLEA OR

FAILURE TO REQUEST/MOVE FOR DISCOVERY.

Because approximately 90 percent of all felony cases are resolved by plea, ABA
Defense Guidelines, Standard 4-3.7 (b), requires that prompt and zealous efforts to
obtain discovery and investigate must occur before a plea resolution. Once a guilty
plea is entered, the defendant waives all outstanding discovery rights, including the
right to DNA testing and the right to impeachment or Brady material.”

If the defense has not requested in writing and filed written motions to compel
all discovery required from the State under the provisions of G.S. 15A-903, the
defendant may forfeit or waive their statutorily entitled right to a dismissal or other
sanction, under G.S. 15A-910, to strike or suppress evidence during the trial as a result of
the State’s discovery violation. THIS IS VERY IMPORTANT BECAUSE many cases
have been dismissed or resolved due to the discovery of “lost” or “misplaced” State’s
evidence which only comes to light when a State’s witness is on the stand or otherwise
discovered during a trial; i.e.: when it is discovered by the prosecution or defense during
a trial that a lead detective overlooked or lost a “supplement report,” or the DA’s office

“misfiled” a report in the wrong filing cabinet.

V. THE MOTION TO PRESERVE ALL EVIDENCE, NOTES, AND REPORTS.

Consistent with ABA Defense Guidelines, Standard 4-3.7(b), supra, once an

attorney is appointed to a case, or retained, they should consider immediately filing a

13 See: http://nccriminallaw.sog.unc.edu/waivers-in-plea-agreements/; United States v. Ruiz, 536 U.S. 622
(2002) (no constitutional right to receive impeachment material prior to entering guilty plea).
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Motion to Preserve All Evidence, including specific items that are suspected to have
been seized or in the possession or control of the State and its investigators: all reports,
notes, physical evidence; i.e.: all controlled substances, gunshot residue tests, projectiles
and shell casings, weapons, blood swabs, DNA swabs, 911 recorded calls, radio dispatch
traffic, police body cam records, security and surveillance camera recordings, weapons,
tool mark evidence, hair and fiber samples, trace evidence, latent fingerprint lifts, digital
evidence (both cell phone and computer) and documentary evidence, notebooks and
personal papers located in the pockets or wallet of a victim or the defendant.

The defense attorney should get an order to inspect and preserve this
evidence entered in District Court as soon as possible.'* The defense attorney should
serve the filed Order in person or by First Class Mail on the prosecutor, the Medical
Examiner, the State Crime Lab, and all involved law enforcement agencies: police,
sheriff, medical examiner, and SBI. The certificates of service should be filed with the
Clerk of Court in the case file. The Motion and Order to Inspect and Preserve should be
renewed in Superior Court so it more likely will be enforced. This is to protect the
defendant’s right to inspect and copy or test this evidence before trial and before it is lost,
misplaced, destroyed, “consumed” or “damaged” by State testing before the defense or
defense experts have had a chance to view or test the evidence as required under

N.C.G.S. 15A-903. The defendant has state and federal constitutional rights to inspect

14 DESTRUCTION OF CARTRIDGE CASINGS NOT ERROR WHERE DISCOVERY REQUEST NOT FILED. --
Court properly allowed a police officer to testify concerning the type of pistol used in assault as the officer's testimony
regarding the location of shell casings when a bullet was fired from two different weapons was based not upon any
specialized expertise or training, but merely upon his own personal experience and observations in firing different kinds
of weapons; defendant's due process rights were not violated by the destruction of the shell casings as the police had no
duty to preserve the casings when defendant did not file a discovery request for the casings. State v. Fisher, 171 N.C.
App. 201, 614 S.E.2d 428 (2005), cert. denied, 361 N.C. 223, 642 S.E.2d 711 (2007).
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and preserve evidence: Due Process and Effective Assistance of Counsel rights, and the
Right to Confront and Cross Examine Witnesses, especially State experts. If the evidence
is later destroyed in violation of the Order to Allow Inspection and to Preserve Evidence,
the defense can seek appropriate sanctions ranging from suppression to dismissal of
charges under 15A-910.

The defense attorney may wish to immediately subpoena facebook, cell phone
service provider records of calls made and text messages, and cable and internet provider
records of the defendant or other key witnesses or co-defendants before these records are
lost or destroyed in the course of business. Email account evidence may not be around
after 30 to 90 days without an order to preserve, subpoena, or release and request to
produce. Information is usually available online as to how to obtain these records from
each provider.

VI. GETTING INFORMAL DISCOVERY.

Although there is no statutory discovery in District Court under Article 48, there
is nothing to prevent a prosecutor from allowing, or the defense attorney from asking, to
see the State file or police reports in District Court. There are certain tactics that can be
employed to get early disclosures or informal discovery in District Court. The defendant
may agree not to request a bond motion or a probable cause hearing, or the defendant
may agree to waive a probable cause hearing, in return for being allowed to see or obtain

a copy of the State’s file or “prosecution booklet” in District Court."

15 CAUTION: If the defendant is represented by counsel and has or waives a probable cause hearing,
the defendant is required to serve a written request for discovery on the State within ten days of that
waiver or hearing under G.S. 15A-902(d).
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A bond motion may allow the defense to learn about the State’s case and theory
of guilt. This can have the double advantage of allowing the client to see that you are
willing to fight for them by challenging the State’s case, and by allowing the client to
hear for themselves what the State contends its major evidence is all about. This can build
your credibility with your client and earn their trust later on when advising the client
about a plea or their chances at trial. A bond motion is not without risks unless the State
and the defendant agree on a bond amount or conditions of pretrial release. Your client
may be better off in custody in some cases and you may inadvertently force the State to
adopt a less conciliatory stance to the defendant regarding plea negotiations by
antagonizing victims and family members or law enforcement in a highly contested bond
motion.

Therefore, you should use your professional discretion and discuss the pros and
cons of having a bond motion or probable cause hearing with the defendant before asking
to be heard on bond or moving for a probable cause hearing. Sometimes a bond motion
or a probable cause hearing, if a state’s witness is placed under oath, can have the
unforeseen consequence of inadvertently preserving state’s evidence for a later jury
trial if that witness later dies, refuses to testify under the Fifth Amendment, or is
otherwise “unavailable.” This is because testimony under oath at any hearing in the case
at which the defendant or his or her attorney had the “opportunity” to cross examine the
witness, will preserve that testimony for the State by turning it into prior or recorded
testimony admissible at trial under the N.C. Rules of Evidence, Rule 804(b)(1).'

Crawford v. Washington, and the client’s Sixth Amendment Rights to Confront

16 http://nccriminallaw.sog.unc.edu/hearsay-exceptions-former-testimony-and-dying-declarations/.
See: N.C. Rules of Evid., Rule 804(b)(1); Crawford v. Washington, 541 U.S. 36 (2004).
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Witnesses WILL NOT KEEP THIS PRIOR HEARING TESTIMONY OUT at A LATER
TRIAL. Conversely, if the defendant wishes to have a probable cause hearing and the
State goes forward on one, the defense should always have it recorded and transcribed for
later use at trial, especially if the defendant calls an alibi or other witness to an
affirmative defense at the probable cause hearing. This will preserve that testimony in a
credible way for defense use at a later trial, if the defense witness becomes unavailable,

and allow a vehicle to impeach a State witness’s inconsistent trial testimony.

GET ENFORCIBLE STATUTORY DISCOVERY: HAVE THE
COURT SET SPECIFIC DEADLINES.

Even if you have obtained voluntary informal discovery from the State in District
Court, or there is “an open file policy” in your prosecutorial district, once the case is in
Superior Court by way of having or waiving a probable cause hearing if represented by
counsel, or “no later than ten working days after appointment of counsel or service of the
indictment (or consent to a bill of information), the defendant MUST comply with 15A-
902 by serving (and filing) a written request for voluntary discovery within the time
limits imposed by 15A-902 so that the defendant can continue to request, file, AND
ENFORCE motions to compel discovery and obtain additional discovery in Superior
Court."” These steps are necessary to obtain sanctions against the State if it fails to

comply with providing everything it should under 15A-903. The only statutory exception

17 Before filing a motion for discovery before a judge, a defendant must make a written request for voluntary discovery
from the State of North Carolina pursuant to G.S. 154-902(a). If the State voluntarily complies with the discovery
request, the discovery is deemed to have been made under an order of the court, under G.S. 154-902(b), and the State
then has a continuing duty to disclose additional evidence or witnesses. State v. Cook, 362 N.C. 285, 661 S.E.2d 874
(2008). STATE DID NOT WAIVE ITS RIGHT TO RECEIVE A WRITTEN REQUEST FOR DEFENDANT'S
ORAL STATEMENT by voluntarily producing defendant's written Statement pursuant to an informal oral
agreement between the prosecutor and defense counsel. State v. Lang, 46 N.C. App. 138, 264 S.E.2d 821, rev'd on
other grounds, 301 N.C. 508, 272 S.E.2d 123 (1980).
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to this rule is if the defendant and the State enter into a written agreement to be bound by
Article 48 discovery. So if you miss the written request deadline, seek AND FILE a
written agreement with the State for both sides to be bound by Article 48 discovery; i.e.,
GS-15A-902, 903, 904 (reciprocal discovery), et seq.

AT EVERY MOTION FOR DISCOVERY HEARING YOU MUST HAVE
THE STATE PUT UNDER COURT-IMPOSED DEADLINES, AS REQUIRED BY
G.S. 15A-909, to provide all discovery and/or certain items of evidence, such as forensic
lab reports or access to physical evidence or digital recordings at a place, date, and time
certain. Discovery must usually be litigated in contested cases, often after multiple
requests in writing by letter or motion. Keep a log of your discovery requests and motions
and when you received each item of discovery and refer to these efforts in your motions
to compel.

BE VIGILANT: PAY ATTENTION TO DETAILS AND OMISSIONS IN
REPORTS. There is a real risk that the court may not honor motions to compel the State
to produce evidence or impose sanctions for failure to comply with discovery required
under 15A-903, if the defendant does not first serve a written request for voluntary
discovery on the State as required by 15A-902."® If the defendant fails to notice and seek
remedies early on for obvious omissions or missing reports of which the defendant had
notice early on, it will become difficult to enforce sanctions later when the omitted or lost
reports turn up at trial. When a defendant may not have a clear statutory “right to be

heard on a motion to compel discovery,” due to failure to serve a timely written request

18 See: State v. Abbott, 320 N.C. 475, 482 (1987)(prosecutor not barred from using defendant’s statement
at trial even though it was discoverable under statute and not produced before trial; open-file policy no
substitute for formal request and motion.)

16



on the State, a trial court may still hear a motion to compel discovery by stipulation of the
parties or “for good cause shown,” G.S. 15A-902(f).

If the defendant files a written request for discovery or obtains an order
compelling the State to provide discovery under G.S. 15A-903, the State must make
available to the defendant “the complete files of all law enforcement agencies,
investigatory agencies, and prosecutor’s offices involved in the investigation of the
crimes committed or the prosecution of the defendant.” G.S. 15A-903(a)(1).

G.S. 15A-903(c) requires, under threat of criminal penalities for non-disclosure,
that law enforcement and all investigatory agencies, public or private, turn over a copy of
their complete files to the prosecutor on a timely basis. The defense may need to seek
separate court orders to compel “assisting agencies” to provide the State and the
defendant with complete sets of all supplements, notes, and reports created by officers
called in to “assist” a lead agency. EMS and fire departments are notorious for not
turning over to the prosecutor on a timely basis, everything required under 15A-903.
EMS may require a special order as they are typically considered a “prosecutorial or
investigative agency.”

The defense attorney cannot assume that a copy of a “complete SBI file” will
necessarily contain within it the complete files of a police or sheriff’s department who
requested assistance from the SBI, even if the SBI reports says it contains the complete
files of another agency, and even if the “lead SBI agent” says the SBI received a
complete copy of the local agency’s file, notes, and documents generated in the case. The
only way to “know” is to request an opportunity to inspect the original actual files of each

agency involved in the prosecution of a case. Historically, the SBI has also used a
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practice of turning over “typed interview summaries” from field notes which were then
destroyed. This is a method practiced and taught by the FBI. Under the new G.S. 15A-
903, this practice may has largely stopped, especially in light of the requirement to record
custodial or police station interviews of defendants and witnesses in serious felony
cases.'” However, the vigilant attorney must determine whether or not all field notes
corresponding to written reports and summaries have been preserved and produced. The
vigilant attorney will also make a list of all officers or other investigators logged in at a
crime scene or mentioned in any report of any other officer to see if those investigators
and officers turned in reports or other written accounting of their role, activities and
observations at a crime scene or in some other aspect of the investigation.

If the prosecution refuses to provide voluntary discovery, or does not
respond at all, the defendant must move for a court order to trigger the State’s
discovery obligations.”’ THE DEFENDANT MUST OBTAIN A RULING ON THE
MOTION TO COMPEL OR RISK WAIVER.*!

If the State agrees to provide discovery pursuant to a written request for statutory
discovery or the court orders discovery, the State has a continuing duty to disclose
information (as does the defendant in providing reciprocal discovery to the State). G.S.
15A-907. The State always has a continuing constitutional duty to disclose material
favorable or exculpatory evidence, with or without a request or court order, under Brady

v. Maryland, 373 U.S. 83, 87 (1963). However, without a defense request or motion

19 See: G.S. 15A-211: viewable at:
http://www.ncga.state.nc.us/enactedlegislation/statutes/html/bysection/chapter_15a/gs_15a-
211.html.

20 state v. Keaton, 61 N.C. App. 279, 282 (1983)(defendant has burden to make motion to compel before State’s

duty to provide statutory discovery arises.)
21 State v. Jones, 295 N.C. 345, 356-58 (1978).
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being filed, this “continuing constitutional duty,” has little practical relevance
outside post conviction proceedings.

WITHOUT AN ACTUAL MOTION HEARING RESULTING IN AN
ORDER ON DISCOVERY, THERE ARE VERY FEW DEFAULT STATUTORY
DEADLINES FOR THE STATE TO COMPLY WITH ITS DISCOVERY
OBLIGATIONS. This is why it may be important to have hearings on your motions to
compel in which you seek to have the trial court impose deadlines on the State. In fact,
G.S. 15A-909 REQUIRES the court to set a specific time, place and manner for the
State to provide discovery whenever the Court grants a party’s motion to compel
discovery. The few statutory deadlines the State operates under are G.S. 15A-903(a)(2)
(State must give notice of expert witness and furnish report and CV within a reasonable
time before trial); G.S. 15A-903(a)(3)(State must give notice of other witnesses at
beginning of jury selection); and G.S. 15A-905(c)(1) a, (if ordered by court on showing
of good cause and motion of defendant, State must give notice of rebuttal alibi witnesses

no later than one week before trial unless parties and court agree to different times).

VIIL. INVESTIGATION AND DISCOVERY BY OTHER MEANS.

If the defense cannot get discovery under Article 48 and 15A-903 due to missed
deadlines for filing a written request, the defense attorney should still file a written
request, as soon as practical, followed by a motion to have the court find the written
request or motion to compel discovery “deemed timely filed” in the discretion of the
court by setting out reasons for the late request and/or motion: i.e. you were given early
voluntary discovery by the State or you mistakenly believed you could rely on an “open

file policy,” or were relying on a negotiated plea in District or Superior Court which fell
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through.** You do not want the court to find that the defendant has “waived” their rights
to complete discovery by failure to request it and for failure to move to compel it when
you are suddenly confronted with “surprise” evidence at trial.*>

Even if you cannot compel discovery and obtain sanctions under Article 48 under
15A-910, you still have the chance to file motions and requests for “constitutional
discovery” under Brady v. Maryland , Kyles v. Whitley; under N.C. Constitutional
requirements under art. I, §19, the “Law of the Land Clause” and §23, the Right to
Effective Assistance of Counsel, and general N.C. case law decided under N.C.G.S. 15A-
903 before 2004, when the General Assembly passed the “open file” scheme we have
now.

The defense attorney or investigator can seek to interview detectives and
State witnesses, however they cannot be compelled to give pretrial interviews to the
defense.”* There is no legal or ethical reason why the defense cannot attempt to interview
any State witness before trial. If the witness is represented by private counsel or a

guardian ad litem, you can request permission of them to interview the victim or witness.

In most cases there is an ethical duty to interview or attempt to interview important

22 G.S. 15A-902 (): A motion for discovery made at any time prior to trial may be entertained if the parties

so stipulate or if the judge for good cause shown determines that the motion should be allowed in whole or

in part. (emphasis).

23 BURDEN IS ON DEFENDANT TO REQUEST DISCOVERY. --Subdivision (a)(2) of this section makes it clear
that the burden is on defendant to request discovery in writing prior to a motion to compel discovery. State v. Lang, 46
N.C. App. 138, 264 S.E.2d 821, rev'd on other grounds, 30/ N.C. 508, 272 S.E.2d 123 (1980).

24 A prosecutor has an implicit duty not to obstruct defense attempts to conduct interviews with any witnesses;
however, a reversal for this kind of professional misconduct is only warranted when it is clearly demonstrated that the
prosecutor affirmatively instructed a witness not to cooperate with the defense. State v. Pinch, 306 N.C. 1, 292 S.E.2d
203, cert. denied, 459 U.S. 1056, 103 S. Ct. 474, 74 L. Ed. 2d 622 (1982), rehearing denied, 459 U.S. 1189, 103 S. Ct.
839, 74 L. Ed. 2d 1031 (1983), overruled on other grounds, State v. Benson, 323 N.C. 318, 372 S.E.2d 517 (1988), State
v. Robinson, 336 N.C. 78, 443 S.E.2d 306 (1994), State v. Rouse, 339 N.C. 59, 451 S.E.2d 543 (1994). Nothing in this
Article compels State witnesses to subject themselves to questioning by the defense before trial. State v. Phillips,
328 N.C. 1, 399 S.E.2d 293, cert. denied, 501 U.S. 1208, 111 S. Ct. 2804, 115 L. Ed. 2d 977 (1991). Pursuant to G.S.
154-903(a)(1), the detective was not required to submit to a pretrial interview with defense counsel against the
detective's wishes. State v. Taylor, 178 N.C. App. 395, 632 S.E.2d 218 (2006).
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witnesses before trial or plea,” especially if you have learned a key witness has recanted
or admitted to a third party their intent to perjure themselves on the stand. This kind of
pretrial interview can also be seen as part of the defense attorney’s duty to zealously
represent the defendant under the N. C. Rules of Professional Conduct, Rule 0.1; to
provide Effective Assistance of counsel under the Fifth and Sixth Amendments; and, to
effectively Confront and Cross Examine witnesses against the defendant under the Sixth
Amendment. However, be careful to ascertain whether or not a victim or witness is
represented by an attorney or guardian ad litem, especially if the victim/witness is a
minor.” It is highly advisable that the defense attorney send an investigator or have an
investigator or third party present during any defense interview of a victim or witness to
prevent the attorney from becoming a witness in the case and to preserve the defendant’s
right and ability to impeach that victim or witness if necessary at trial. If the witness
consents, a recording of the interview may be helpful; consent is advisable but not
necessary in this state for you or your investigator to record the interview or statement so
long as one party to the conversation is aware it is being recorded.”’ If the witness

recants, a copy of the recording or an affidavit of recantation from a material witness can

25 See: supra at p. 6, : ABA Guidelines and Standards for the Defense Function, 4-4.3 (c) Defense
counsel or counsel’s agents should seek to interview all witnesses, including seeking to interview the
victim or victims, and should not act to intimidate or unduly influence any witness.

* Rule 7.4(a) of the Rules of Professional Conduct only prohibits communication with a person
known to be represented by counsel in regard to the matter in question. The prosecuting witness
in a criminal case is not represented, for the purposes of the rule, by the district attorney. For that
reason, the lawyer for the defendant need not obtain the consent of the district attorney to
interview the prosecuting witness. Nor may the district attorney instruct the witness not to
communicate with the defense lawyer.

27 See: http://www.dmlp.org/legal-guide/recording-phone-calls-and-conversations.
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be presented to the State’s attorney to negotiate a plea or dismissal of the case. The

recording can be used to impeach or corroborate at trial.

VIII. RECIPROCAL DISCOVERY TO THE STATE.

Under G.S. 902 (e):

The State may as a matter of right request voluntary discovery from the

defendant, when authorized under this Article, at any time not later than the

tenth working day after disclosure by the State with respect to the category of

discovery in question.
The prosecution is entitled to reciprocal discovery from the defendant if the prosecution
provides discovery to the defendant, either voluntarily or by court order, upon the
defendant’s written request or motion. Statutory reciprocal discovery duties of the
defense are governed by G.S. 15A-905.%% As part of the defendant’s reciprocal discovery
duties, the defense must give notice to the State of certain defenses and affirmative
defenses once the case is set for trial.
G.S. 15A-905 requires the following notices of defenses and experts:

(c) Notice of Defenses, Expert Witnesses, and Witness Lists. - If the court

grants any relief sought by the defendant under G.S. 15A-903, or if disclosure is
voluntarily made by the State pursuant to G.S. 15A-902(a), the court must, upon

28 (.S. 15A-905, provides: (a) Documents and Tangible Objects. - If the court grants any relief sought by
the defendant under G.S. 15A-903, the court must, upon motion of the State, order the defendant to permit
the State to inspect and copy or photograph books, papers, documents, photographs, motion pictures,
mechanical or electronic recordings, tangible objects, or copies or portions thereof which are within the
possession, custody, or control of the defendant and which the defendant intends to introduce in evidence at
the trial.

(b) Reports of Examinations and Tests. - If the court grants any relief sought by the defendant under G.S.
15A-903, the court must, upon motion of the State, order the defendant to permit the State to inspect and
copy or photograph results or reports of physical or mental examinations or of tests, measurements or
experiments made in connection with the case, or copies thereof, within the possession and control of the
defendant which the defendant intends to introduce in evidence at the trial or which were prepared by a
witness whom the defendant intends to call at the trial, when the results or reports relate to his testimony. In
addition, upon motion of the State, the court must order the defendant to permit the State to inspect,
examine, and test, subject to appropriate safeguards, any physical evidence or a sample of it available to the
defendant if the defendant intends to offer such evidence, or tests or experiments made in connection with
such evidence, as an exhibit or evidence in the case.
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motion of the State, order the defendant to:

(1) Give notice to the State of the intent to offer at trial a defense of alibi,
duress, entrapment, insanity, mental infirmity, diminished capacity, self-
defense, accident, automatism, involuntary intoxication, or voluntary
intoxication. Notice of defense as described in this subdivision is inadmissible
against the defendant. Notice of defense must be given within 20 working days
after the date the case is set for trial pursuant to G.S. 7A-49.4, or such
other later time as set by the court.

a. As to the defense of alibi, the court may order, upon motion by the State,
the disclosure of the identity of alibi witnesses no later than two weeks before
trial. If disclosure is ordered, upon a showing of good cause, the court shall
order the State to disclose any rebuttal alibi witnesses no later than one week
before trial. If the parties agree, the court may specify different time periods for
this exchange so long as the exchange occurs within a reasonable time prior to
trial.

b. As to only the defenses of duress, entrapment, insanity, automatism,
or involuntary intoxication, notice by the defendant shall contain specific
information as to the nature and extent of the defense.

(2) Give notice to the State of any expert witnesses that the defendant
reasonably expects to call as a witness at trial. Each such witness shall
prepare, and the defendant shall furnish to the State, a report of the results of the
examinations or tests conducted by the expert. The defendant shall also furnish
to the State the expert's curriculum vitae, the expert's opinion, and the
underlying basis for that opinion. The defendant shall give the notice and
furnish the materials required by this subdivision within a reasonable time
prior to trial, as specified by the court. Standardized fee scales shall be
developed by the Administrative Office of the Courts and Indigent Defense
Services for all expert witnesses and private investigators who are compensated
with State funds. (emphasis).

IX. PROTECTIVE ORDERS

Protective Orders. G.S. 15A-908(a) allows either party to apply ex parte to the

court, by written motion, for a protective order protecting information from disclosure for

good cause, such as substantial risk to any person of physical harm, intimidation or

embarrassment. A defendant may want to consent to a protective order not to disseminate

sensitive information such as medical, psychological or DSS records of a State victim or

witness. If either party obtains an ex parte protective order they must serve notice of the
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existence of the protective order on the other side, but the subject matter of the order does

not have to be disclosed to the other side. G.S. 15A-908(b).

X. MISCELLANEOUS DISCOVERY ISSUES.

Criminal Records of the Defendant or State Witnesses: A former version of of

G.S. 15A-903 gave defendant’s the right to their criminal record. Current G.S. 15A-903
does not state so explicitly. However, as a practical matter, most prosecutors will run
complete criminal histories of defendants and co-defendants and these must be provided
in discovery if they end up in the State’s file. G.S. 15A-1340.14(f) requires the State to
produce a copy of the defendant’s record upon request in all felony cases. Witness
criminal records are not required to be run, however, if the State has them in their
file they must be turned over. Under Brady, the defendant should argue that he has
a Due Process and Confrontation Clause right to significant criminal record
information about all state witnesses as relevant impeachment information.

The State cannot be compelled to do scientific testing for the defendant under

formal discovery pursuant to 15A-903;*° however, the defense may seek an order
compelling the State to perform DNA or other testing upon making a showing that the

testing is reasonably likely to lead to exculpatory evidence under federal and State

29 STATUTE DID NOT COMPEL DNA TEST BY STATE. --G.S. 154-903(e) did not compel the State to perform a
deoxyribonucleic acid test on a cap found at the scene of a crime. State v. Ryals, 179 N.C. App. 733, 635 S.E.2d 470
(2006), review denied, 362 N.C. 91, 657 S.E.2d 27 (2007). See: STATE V. DARRYL HUNT; STATE V. GELL, AND
OTHER N.C. AND NATIONAL EXONERATION CASES for anecdotal evidence about exculpatory forensic testing in
post-conviction cases. DISCOVERY OF PROCEDURES USED TO CONDUCT LABORATORY TESTS. --State not
required to provide defendant with information concerning peer review of procedures an analyst used to test substances
police bought from defendant for the presence of drugs, but it did permit defendant to discover information about
procedures the analyst used, and the trial court erred when it denied defendant's written request for an order requiring
the State to provide discovery of data collection procedures. State v. Fair, 164 N.C. App. 770, 596 S.E.2d 871 (2004).
TESTS AND PROCEDURES USED TO CREATE REPORTS --Under G.S. 154-903(e), the State was required,
pursuant to defendant's request in a drug case, to produce not only conclusory lab reports, but also tests and procedures
used to reach those results. State v. Dunn, 154 N.C. App. 1, 571 S.E.2d 650 (2002).
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constitutional principles. If the State will not agree to test certain items of seized evidence
and the court will not order the State, or the N.C. State Crime Lab, to so test the items,
0

the defendant is nevertheless entitled to have his or her own expert or lab test the items.’

N.C.G.S. §154-903 entitles the defendant to “everything” in the prosecutor’s

file unless it is considered “work product.”®" There is a wide range in actual practice
across the State in terms of how and when a prosecutor’s office will make this “file”
available: whether you must copy or scan it yourself, whether you will be given a “copy”
of it online in the N.C. AOC DAS system, on paper, or in a digital CD or DVD format.
You are entitled to ALL Statements of the defendant and witnesses known to law
enforcement or in the possession of the prosecutor from sources other than law
enforcement. All such Statements must be reduced to writing for the use of the defense.
But see: State v. Shannon, 182 N.C. App. 350 (2007)(prosecutor not required to reduce
witness interview to writing unless it is significantly different from previously recorded

Statement disclosed to defense).”” N.C.G.S. §15A-904(a)(1).

30 INDEPENDENT CHEMICAL ANALYSIS OF SEIZED SUBSTANCES. --Due process requires that defendants
have the opportunity to have an independent chemical analysis performed upon seized substances. State v. Jones, 85
N.C. App. 56, 354 S.E.2d 251, cert. denied, 320 N.C. 173, 358 S.E.2d 61, cert. denied, 484 U.S. 969, 108 S. Ct. 465, 98
L. Ed. 2d 404 (1987), holding that the trial court's refusal to allow defendants further access to drugs did not violate that
due process requirement. A defendant enjoys a concomitant statutory right to inspect the crime scene and to
independently analyze seized substances. State v. Cunningham, 108 N.C. App. 185, 423 S.E.2d 802 (1992).

31 STATEMENTS THAT ARE NOT WORK PRODUCT ARE DISCOVERABLE. --General Assembly expressly
contemplated in G.S. 154-904(a) that trial preparation interview notes might be discoverable except where they contain
the opinions, theories, strategies, or conclusions of the prosecuting attorney or the prosecuting attorney's legal staff;
accordingly, G.S. 154-904(a) comports with G.S. 154-903(a)(1)'s mandate that oral witness Statements shall be in
written or recorded form because every writing evidencing a witness's assertions to a prosecutor will not necessarily
include opinions, theories, strategies, or conclusions that are protected as work product under G.S. 154-904(a). State v.
Shannon, 182 N.C. App. 350, 642 S.E.2d 516 (2007), review denied, 361 N.C. 436, 649 S.E.2d 893 (2007).

32 DISCLOSURE OF STATEMENTS MADE IN PRETRIAL INTERVIEWS REQUIRED. --G.S. 154-903(a)(1)
requires prosecutors to disclose, in written or recorded form, Statements made to them by witnesses during pretrial
interviews; accordingly, where the trial court erred in denying defendant's motion to compel discovery of notes of
pretrial interviews that the prosecutor had with a witness, and it could not be determined whether the error prejudiced
the outcome of the case under G.S. /54-1443(a), a motion for appropriate relief was remanded for an evidentiary
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Under Brady v. Maryland, and, Kyles v. Whitley, 514 U.S. 419 (1995), the

individual prosecutor has a duty to learn of any favorable evidence known to the others

acting on the government's behalf in the case, including the police. The defense may file
a motion, upon stating sufficient grounds to believe additional statements or exculpatory
evidence is “out there,” for an order requiring the prosecutor to make additional inquiries
of the police or others about specific matters the defense cannot otherwise learn on its
own. Under Brady, Kyles, and Davis v. Alaska, 415 U.S. 308 (1974), the defendant may
file a motion for an in camera inspection of a witness’s complete adult or
JUVENILE probation and parole file for evidence of bias, substance abuse, mental
infirmities affecting perception and memory, or lack of credibility or hope of reward or
sentencing concessions in return for testimony favorable to the State.”

The defense is entitled to notice and disclosure of all State expert witnesses

(whether or not the State intends to call that expert as required by 15A-903(a)). The

defense is entitled to a detailed report™ setting out all opinions the expert is expected

hearing. State v. Shannon, 182 N.C. App. 350, 642 S.E.2d 516 (2007), review denied, 361 N.C. 436, 649 S.E.2d 893
(2007). Trial court did not abuse its discretion in granting defendant a recess to review a witness's Statement and in
allowing defendant to cross-examine the witness to expose inconsistencies in the witness's Statement after it was
revealed that the State failed to provide defendant with additional discovery after a meeting with the witness gleaned
new information crucial to the State's case. State v. Pender, 218 N.C. App. 233, 720 S.E.2d 836 (2012).

33 Davis v. Alaska held: Petitioner was denied his right of confrontation of witnesses under the Sixth and
Fourteenth Amendments. Pp. 415 U. S. 315-321((a) The defense was entitled to attempt to show that Green
was biased because of his vulnerable status as a probationer and his concern that he might be a suspect in
the burglary charged against petitioner, and limiting the cross-examination of Green precluded the defense
from showing his possible bias. Pp. 415 U. S. 315-318. (b) Petitioner's right of confrontation is paramount
to the State's policy of protecting juvenile offenders, and any temporary embarrassment to Green by
disclosure of his juvenile court record and probation status is outweighed by petitioner's right effectively to
cross-examine a witness. Pp. 415 U. S. 319-320).

34 EXPERT WITNESS OPINIONS SHOULD HAVE BEEN DISCLOSED. --State failed to comply with the statute
when responding to defendant's motion for discovery because two expert witnesses gave expert opinions that should
have been disclosed in discovery; the experts offered expert opinion testimony about the characteristics of child sexual
abuse victims, and the testimony went beyond the facts of the case and relied on inferences to reach the conclusion that
certain characteristics were common among child sexual assault victims. State v. Davis, -- N.C. --, 785 S.E.2d 312
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to offer at trial, and to the expert’s curriculum vita. See: N.C.G.S. 15A-903(a)(2).
You are also entitled to request/move for copies of the State expert’s interview notes,
psychological or neuropsychological test data, all records and other data or State
discovery reviewed and relied upon by the State expert, prior payments and fee schedules
for the State expert, bench notes, lab notes and equipment calibration and maintenance
data, known error rates for the State lab expert, prior proficiency testing and scores of the
expert, test data, photos of aspects of physical evidence upon which that expert’s
observations and opinions are based, e.g.: fingerprint close-up photos, photos of toolmark
images and striations, ballistics and firearms shell casing and projectile markings, reagent
papers in drug identification cases, luminol or BlueStar testing for presumptive blood
results along with photo documentation of test results, DNA allele sheets and probability
and statistics databases used and calculations employed.

You will have to conduct your own investigation into collateral matters
affecting an expert’s credibility such as a Google or Lexis search for prior testimony
in appellate cases. Google or Lexis searches will help you locate copies of transcripts of
that experts’ prior testimony from court reporters or prior appellate or post conviction
attorneys. You may wish to locate copies of prior talks, presentations, trainings,
professional and other publications and pamphlets written by the expert. These may
appear on their CV. Sometimes what is OMITTED from the CV is more important than

what is on there. It is also a good idea to check out social media posts, Facebook friends,

(2016). STATE FAILED TO COMPLY WITH DISCLOSURE REQUIREMENTS FOR EXPERT WITNESS. --SBI
agent, who was better qualified than the jury to determine if the substance in defendant's shoe was marijuana, was
erroneously allowed to testify as an expert where the State did not comply with discovery requirements in G.S. 154-
902(a)(2). State v. Moncree, 188 N.C. App. 221, 655 S.E.2d 464 (2008).
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and other contacts of the expert to identify bias. Former colleagues of the expert at prior
employments may have information. N.C. AOC may have payment records for State
experts which will tell you where to look for prior testimony and other defense attorneys
who may have previously cross examined or vetted the State expert.

The defense is entitled to “everything” in the prosecutor’s file: what the
prosecutor’s “file” consists of is set out in detail in 15A-903(a). Once you are given a
copy of this file, often called a “prosecution book,” you can examine it in detail for
omissions: missing officers’ field notes, illegible or poorly copied pages, documents
seized and placed in “property control” or the evidence locker, etc. You should then file
additional requests for voluntary discovery pointing out in detail what you are missing
and follow that up with letters to the prosecutor and with additional motions to compel if
you have not received the missing discovery. If you are running into trouble getting
discovery you should try to schedule a hearing on your motions to compel and seek to
have the Court impose discovery deadlines on the State to comply. Many discovery
hearings or status conferences may be necessary in complex cases.

If the FBI is involved in a State criminal case and does a crime scene search or
takes evidence to the FBI Crime Lab in Quantico, Va., or does any interviews in your
case, state discovery statutes will not apply directly to the FBI. You will not without great
difficulty be able to obtain copies of “every report” in the possession or control of the
FBI because the FBI does not keep all reports filed in one place or even in one city. There
are often many documents, such as Department of Justice or Homeland Security “review
documents” which will not be turned over in State Court without a fight. However, you

can seek to gain access to physical evidence in the possession of the FBI or seek to get
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copies of FBI reports and interviews by seeking a State court order directing the State’s
attorney or prosecutor to obtain those items from the FBI, or other federal or “out-of-
state” agency, by certain deadlines for disclosure to the defense, or suffer the
consequences of dismissal of the State’s case or suppression of the FBI or “out-of-state”
lab results as appropriate sanctions under N.C.G.S. 15A-210 or general constitutional
rights to Due Process. You will need to cite all your client’s rights under the Fifth, Sixth,
and Fourteenth Amendments to Due Process and to Present a Defense when litigating
these extra-jurisdictional discovery motions.

State’s Witness List The defense is entitled to a copy of the State’s witness list including

name, address, published phone number, and date of birth under 15A-904(a)(2); but only
if the defendant requests it in writing. The best practice is to file the request/motion for a
witness list with your initial request/motion for discovery with the Clerk of Court to
enforce or preserve violation of this right on appeal if the State is allowed to call someone

not on the list.

No Authority To Order Examination Of A State’s Witness By Defense

Expert. Under State v. Horn, 337 N.C. 449 (1994), the State will likely argue this

cannot be done. In that case the defendant can request his own expert to evaluate the
State’s evidence and the State’s expert’s evaluation of a State witness for rebuttal
purposes. If the defense is denied an opportunity for an examination of the State witness
who was previously examined or evaluated by a State expert, or if the defense is denied
its own expert to respond to or rebut the State expert, then move to dismiss the charges,
or exclude the State’s evidence under Horn, and under the defendant’s Rights to Due

Process, to Effective Assistance of Counsel, and to Present a Defense, under the Fifth,
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Sixth, and Fourteenth Amendments; and, THE LAW OF THE LAND CLAUSE, art. I,

Section 19, of the N.C. Constitution.

Missing , Lost, Or “Hidden” Discovery

Once the defendant has obtained disclosure of what may appear to be the State’s
“entire file,” either prior to indictment or after, most cursory reviews of that file,
especially copies of that file, will reveal that pages are missing or illegible, that many
officers at the scene of a crime may not have turned in reports, or turned them in after a
lead detective has submitted his initial copies of the “prosecution book™ to the prosecutor.
Sometimes typed supplements or summaries of a defendant or witness’s interview is
provided without the original field notes for those interviews. Ask your client if he saw
an investigator taking notes and on what; i.e., a “007 pad,” or “legal pad.” Then see if
those handwritten notes appear in the discovery. Be sure to look at all search warrant
affidavits for information not disclosed in discovery, and seek to obtain disclosure of

confidential informants.

Discovering Identity Of Confidential Informants

If the State has not moved to “seal” the identity of an informant, it is discoverable
under G.S. 15A-903(a)(1); however, the State is not required to disclose the identity of a
confidential informant unless required by law. G.S. 15A-904(al). If the State has
successfully moved to seal the identity of the informant, you cannot discover the
informant’s identity under the statute once the warrant has issued or if the existence (not
truthfulness or reliability) of the informant is established. G.S. 15A-978(b)(1) and (b)(2).
The provision that the State is not required to disclose the identity of a confidential

informant unless it is “otherwise required by law,” refers to “constitutional law.” In that
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case, you can make a constitutional argument that “disclosure is essential to a fair
determination of a defendant’s rights under the Fourth and Fifth Amendments.” See:
Rovario v. United States, 353 U.S. 53, 60-61 (1957). The defendant has the burden to
show why they need the informant’s identity. Factors the Court looks at include:

1) the crime charged

2) whether the informant was an actual participant. (State v. Ketchie, 286 N.C.
387, 390 (1975)(disclosure is where informer directly participates in the
alleged crime so as to make him a material witness on the issue of guilt or
innocence.) The defendant is not required to present proof of his need for the
participant/informant’s testimony; such a requirement would “place an
unjustifiable burden on the defense.” McLawhorn v. North Carolina, 484 F.2d
1,7 (4™ Cir.1973)

3) possible defenses. Rovario, 353 U.S. at 64 (informant played a prominent role
in the offense; his testimony might have disclosed an entrapment issue), and

4) the significance of the informant’s testimony. /d.

The whereabouts of the informant is subject to the same constitutional principles

. 35
described above.

Plea Arrangements, “Wink And Nod Deals,” Immunity Agreements,
Sentencing Concessions

One of the most difficult things to discover is the existence of plea arrangements,
sentencing and charging concessions, bond reductions, and other “inducements” by the
prosecutor or investigators for the State for the testimony of co-defendants, uncharged
“co-defendants,” jailhouse snitches, and other State witnesses for their testimony against

the defendant. Sometimes the prosecutor will verbally communicate the hope of a deal to

35 See: United States v. Aguirre, 716 F.2d 293 (5th Cir. 1983); United States v. Tenorio-Angel, 756 F.2d 1505 (1 1™ Cir.
1985); State v. Brockenborough, 45 N.C. App. 121, 122 (1980); Roviaro v. United States, 353 U.S. 53, 77 S. Ct. 623, 1
L. Ed. 2d 639 (1957), sets forth the test to be applied when the disclosure of an informant's identity is requested. The
trial court must balance the government's need to protect an informant's identity (to promote disclosure of crimes) with
the defendant's right to present his case. State v. Jackson, 103 N.C. App. 239, 405 S.E.2d 354 (1991), affd, 331 N.C.
114,413 S.E.2d 798 (1992).
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the attorney of a co-defendant in return for their client’s testimony without putting that
“hope of an offer” into writing. The attorney for that witness may or may not
communicate that “hope” or “implied promise” to their client. Cross examination may or
may not uncover it. Of course if any of the above is reduced to writing it must be
disclosed pursuant to G.S. 15A-903. G.S. 15A-1054(a) complicates this because it
authorizes prosecutors to agree not to try a suspect, to reduce the charges, and to
recommend sentence concessions on the condition that the suspect will provide truthful
testimony. This arrangement can be entered into without a formal grant of immunity
under G.S. 15A-1054(c), and it requires written notice to the defense of any such
arrangement within a reasonable time prior to that witness’s testimony. State v. Spicer, 50
N.C. App. 214, 217 (1981); and, State v. Brooks, 83 N.C. App/ 179, 188 (1986), may be
cited by the defense as authority for the State to disclose ALL plea arrangements and
sentencing concessions whether formal or informal, including, so-called “wink and nod”
deals. The defendant can also argue that “the complete files” provision of 15A-903 AND
the constitutional duty to disclose exculpatory and impeachment evidence under Brady,
Giglio v. United States, 405 U.S. 150, 155 (1972)(evidence of ANY understanding or
agreement as to future prosecution must be disclosed), and their progeny, requires
disclosure of all “informal deals or concessions” for testimony. See also: Boone v.
Paderick, 541 F.2d 447, 451 (4™ Cir. 1976)(North Carolina conviction vacated for failure
to disclose promise of leniency by police officer). G.S. 15A-1052(a) requires not only
disclosure to the defense, but that the trial court must inform the jury of any formal grant

of immunity to a witness BEFORE the witness testifies.
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Black Box Data from Automobiles

In car crash cases you may wish to obtain black box data from airbag sensors
and retain an accident reconstructionist to interpret the data: see if it is consistent with

eye-witness accounts.

Lost or Misplaced Reports

In some police and sheriff’s departments, late reports can be scanned into a
department’s computerized case information system without a lead detective’s or
prosecutor’s knowledge. Sometimes reports are turned into the “wrong detectives” or are
simply lost. Sometimes documents are placed into “property control” or the evidence
room without being copied or scanned into the prosecutor’s file. A felony defense
attorney cannot assume they have “everything” the defendant is entitled to simply
because a law enforcement officer or lead investigator, even a prosecutor, certifies that
“everything has been turned into the prosecutor.” If more than one agency is involved in
a felony investigation, additional motions and court orders directed to each agency are
almost always necessary to insure that all reports and evidence collected by that agency

are provided to the prosecutor and in turn to the defense.

Discovery Hearings to Voir Dire Each Investigator

Sometimes you need to be able to review and look at the agency’s actual case file
to be sure it’s all be turned over to the prosecutor. If there are questions about what’s
been turned over, you may need to file a motion requesting a “pretrial discovery hearing”
and subpoena lead agents and lead detectives along with all other investigators and

examine them under oath about the discovery which has been turned over to identify
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what may have been “misfiled” or “lost,” and to commit the State to the discovery

provided as a matter of record.

Review and Inspect the Original Files of DA and Law Enforcement

Before entering into a plea agreement on a serious felony, and especially before
going to trial, the felony defense attorney should always request/move for a chance to
review the actual case file of the prosecutor and lead detective as well as to look at the
physical evidence seized and kept in property control or the evidence room. §15A-903
requires this upon request or motion of the defense. A “copy” does not suffice under the

statute.

Sanctions Under §154-910

Vigilance and repeat requests specifying as exactly as you can what is still
missing are almost always required before the defense can expect to get sanctions for
noncompliance by the State. Getting all the discovery from the State that the defendant is
entitled to is extremely important because failure of the prosecutor to seek, find, and turn
over what is required by §15A-903 entitles the defendant to sanctions under §15A-910.
Depending on the materiality, unfair surprise, magnitude, and complexity of the late or
non-disclosures, the Court may order anything from a continuance, a brief recess to
review the new evidence, suppression of the late evidence, all the way up to dismissal of
the charges or limitations on penalties or sentences available to be sought by the State.*®

If discovery is not forthcoming on all or some items by a court-ordered deadline,

36 STATE SPECIAL AGENT'S TESTIMONY MUST COMPLY WITH SECTION. --Trial court abused its discretion
in allowing a State Bureau of Investigation special agent to testify without requiring the State to comply with the
discovery requirements of G.S. 154-903; although the State may not have known the specific witness it would be

calling, the State did know it would be calling someone to testify concerning the process of manufacturing
methamphetamine. State v. Blankenship, 178 N.C. App. 351, 631 S.E.2d 208 (2006).
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the defendant must file a motion under 15A-910 for sanctions for failure to comply or be
deemed to waive the available remedies. Be sure to pray the Court for all remedies
which may be reasonably called for as sanctions depending on the severity, untimeliness,
or prejudice to the defense for not being given this discovery. Be sure to ask for all or
some of the remedies for noncompliance with discovery including: a continuance or
recess to review late discovery; exclusion of the lately disclosed State’s evidence,
preclusion of the State trying your client on greater charges or for aggravated penalties at
sentencing as a remedial sanction for last minute discovery if the State is allowed to use
the late-disclosed evidence; and, ALWAYS seek dismissal of the charges. You will need
to document for the Court all your timely requests and motions for discovery, the time of
the State’s responses or lack thereof, case law supporting your requests for sanctions and
references to 15A-902, 903, and 910. It is advisable to attach an affidavit verifying your
motion for sanctions which outlines all defense efforts to obtain the discovery, prior
orders to compel discovery, and the prejudice resulting to the defense for late or non-
disclosure.

It is a good idea to attach case law holding that the defense is entitled under Due
Process to receive the discovery in a timely fashion, including exculpatory discovery, in
time to make effective use of the discovery at trial, or that the State should face
sanctions to protect those rights. That means the defendant must have time to not only
read the late discovery but also time to investigate it and follow up on it and locate

admissible evidence and witnesses to counter it or corroborate it before the jury at trial.*’

37 See State v. Canady (2002)(viewable at: http://cases.justia.com/north-carolina/supreme-

court/115a00-9.pdf?ts=1396137515.)(In Brady v. Maryland, the United States Supreme Court held
“the suppression by the prosecution of evidence favorable to an accused upon request violates due
process where the evidence is material either to guilt or to punishment, irrespective of the good
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Sanctions for Loss or Destruction of Evidence by the State

Absent a violation of a previously entered court order to preserve evidence in the
defendant’s case, in order to establish a Due Process Clause violation by the State for the
loss or destruction of evidence, the defendant must show that an officer or state agent
acted in bad faith in failing to preserve potentially useful evidence for trial. The burden is
on the defendant to show that the lost or destroyed evidence was potentially exculpatory
AND was lost or destroyed by the State in bad faith. See generally: lllinois v. Fisher, 540
U.S. 544, 547-48(2004)(evidence destroyed 11 years after traffic stop not a Due Process
violation); Arizona v. Youngblood, 488 U.S. 51, 57-58 (2004)(due process not violated by
failure to refrigerate clothing with semen samples and no bad faith demonstrated); and
State v. Williams, 362 N.C. 628, 638-39 (2008)(assault on officer properly dismissed
when prosecutor flagrantly prejudiced defendant’s due process rights to preparation of a
defense by destroying material evidence favorable to defendant consisting of before and
after time of offense photographs of defendant); and other cases collected on, pp 25-26,

of the North Carolina Superior Court Judge’s Benchbook, supra at p. 1.

faith or bad faith of the prosecution.” 373 U.S. 83, 87, 83 S.Ct. 1194, 1196-97, 10 L.Ed.2d 215,
218 (1963). “Favorable evidence is material if there is a ‘reasonable probability’ that its disclosure
to the defense would result in a different outcome in the jury's deliberation.” State v. Strickland,
346 N.C. 443, 456, 488 S.E.2d 194, 202 (1997), cert. denied, 522 U.S. 1078, 118 S.Ct. 858, 139
L.Ed.2d 757 (1998). The determination of the materiality of evidence must be made by examining
the record as a whole. State v. Howard, 334 N.C. 602, 605, 433 S.E.2d 742, 744 (1993).The State
has not satisfied its duty to disclose unless the information was provided in a manner allowing
defendant “to make effective use of the evidence.” ). See also State v. Taylor, 344 N.C. 31, 50,
473 S.E.2d 596, 607 (1996).
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Sanctions for State Constitutional Violations under G.S. 154-954.

A dismissal of criminal charges for a state or federal constitutional violation
involving loss or destruction of exculpatory evidence may lie under G.S, 15A-954(a)(4),
when the defendant’s constitutional rights have been so flagrantly violated that there is
such irreparable prejudice to the defendant’s preparation of his or her case that no other
remedy is adequate but dismissal. State v. Joyner, 295 N.C. 55,59 (1978)(this is a drastic
remedy that should be granted sparingly).

Motion For Bill Of Particulars

Under the new “open file” provisions of 15A-903, Motions for Bills of Particular
are largely a thing of the past. However, under G.S. §15A-925 the defendant can still
move for a Bill of Particulars. The court has discretion to order one under certain
conditions: you must request specific items of factual information not recited in the
pleading and you must allege that you cannot adequately prepare or conduct a defense
without it. Under State v. Easterling, 300 N.C. 594, 601 (1980), the court MUST order it
disclosed if the items requested are necessary to an adequate defense. The defendant
should State in the motion that without the court ordering the State to respond to a motion
for bill of particulars, the defendant does not have the NOTICE required by the
Fourteenth Amendment of the charges against him, and that the defendant is deprived of
effective assistance of counsel required by the Sixth Amendment. State v. Parker, 350
N.C. 411, 516 S.E.2d 106 (1999). You may try to get the State to disclose theories of
guilt, i.e., aggravating factors in a capital case or whether the State will proceed on felony
murder or premeditation and deliberation or both. If the State responds to a motion or

order to answer a Bill of Particulars it is bound by its answers at trial.
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However, the court cannot order the State to “recite matters of evidence.” This
language is prior to the current “open file” language of 15A-903 and is open to
interpretation. If the court orders the State to respond to the Bill of Particulars the State
must recite every item of information required under the order. Proceedings are stayed
until the State responds with filing and service on the defendant or defense attorney. If
the State answers, it IS LIMITED at trial to the items set out in the bill of particulars.
State v. Stallings, 107 N.C. App. 241, 245 (1992)(however, the court may permit the
State to amend its response to a bill of particulars anytime prior to trial, but not
afterwards). An oral recitation by the prosecutor in open court to the motion for a bill of

particulars DOES NOT limit the State’s evidence at trial, Stallings, Id.

Always File A Motion For Brady Materials
& Constitutionalize All Motions

Under Brady v. Maryland, 373 U.S. 83,87 (1963), the prosecution has a general
constitutional duty under the Due Process Clause to disclose evidence if it is favorable to
the defense and material to the outcome of either the guilt-innocence or sentencing phase
of a trial. See the North Carolina Superior Court Judge’s Benchbook, pp. 16-22, for a
complete discussion and list of over thirty cases granting relief for specific kinds of
Brady violations.*® Although the U.S. Supreme has now held under Kyles v. Whitley, 514
U.S. 419, 433 (1995), that the prosecution has a duty to disclose favorable, material
evidence whether or not the defendant makes a motion or files a request for it, there is no
way to effectively litigate this issue pretrial or at trial without making and filing such

request. The better practice then, is to file a motion for exculpatory evidence under Brady

38 North Carolina Superior Court Judge’s Benchbook (2015), pp 16-17, available online at
http://benchbook.sog.unc.edu/criminal/discovery.
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v. Maryland, and get the State under a deadline to reduce all such information to writing
and provide it to the defense. Under Kyles, everything known to police investigators is
imputed to the prosecutor, so the defense can seek an order requiring a prosecutor (for his
or her own protection) to make further inquiries of all the investigators in the case for any
remaining unreported exculpatory or impeaching information prior to trial. Kyles also
held that a prosecutor has an affirmative duty to investigate and learn of any favorable
evidence known to others acting on the government’s behalf in a case. The prosecutor’s
duty to make inquiries of DSS, social workers, or mental health facilities depends on the
degree these agencies have reported to or been involved in the investigation of the case,
as they frequently are when the case involves child sexual abuse or child victims.

Don’t forget to further “constitutionalize™ all discovery and Brady motions by
citing the right to Due Process, the Right to Effective Assistance of Counsel, and the
Right to Confront and Cross Examine Witnesses under the Fifth, Sixth, and Fourteenth
Amendments and parallel provisions of the North Carolina Constitution, art. I, §§ 19 &

23.

Continuing Duty to Disclose

Both the defendant and the State have a continuing duty to disclose information of
a type that was ordered by the court to be provided or was voluntarily provided. N.C.G.S.

§15A-907.
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Special Rules for Treating or Examining Psychologists and Doctors in Sex
Abuse Cases™

There appears to be a very hard to understand rule for “professional” testimony in
sex abuse cases which exempts these witnesses from having to provide written reports
under 15A-903 when testifying about “their own observations.” My advice is to litigate
this issue if you are aware of any “professional” counselor or medical provider on the
witness list and the defense is not being provided with a detailed written report in
discovery setting out all the opinions to be testified to at trial by that witness in order to
preserve this issue under the defendant’s right to Due Process, a Fair Trial, Effective
Assistance of Counsel, and the Right to Confront and Cross Examine a Witness as well as

under 15A-903, and the Law of the Land Clause of the N.C. Constitution.

XI. DEVELOPING A “REASONABLE” INVESTIGATION AND
DISCOVERY STRATEGY

“Infinite reasonability” is not possible in the real world. The defense attorney
does not have the luxury of inexhaustible time and unlimited resources to investigate
every conceivable avenue of inquiry in every case. Indeed, not to narrow down, identify,
and prioritize fruitful areas of discovery and investigation will compromise the attorney’s
ability to focus on necessary and material aspects of the defense case. The effective
felony defense attorney, in addition to pursuing discovery and investigation, must also

build client rapport, do legal research, engage in plea negotiations and trial preparation.

39 DISCLOSURE NOT REQUIRED. --Since the psychologist did not testify there was a specific set of characteristics
of sexual abuse victims and did not opine on whether the victim met such a profile, but testified as to his own
observations on sexual abuse, he did not offer an expert opinion requiring disclosure under this section. State v. Davis, -
-N.C. App. --, 768 S.E.2d 903 (2015). Because the mental health counselor's testimony about sexual abuse victims was
limited to her own observations and experience, it did not constitute expert opinion that had to be disclosed in advance
of trial and the trial court did not abuse its discretion by admitting her testimony State v. Davis, -- N.C. App. --, 768
S.E.2d 903 (2015).
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Therefore, the defense attorney must make effective and efficient use of time and
resources to better serve each client by focusing on what matters most in each case. Being
careful to draft detailed evidence specific discovery motions will save time in the long
run and make your motions practice more effective.

Doing more with less is the very nature of contemporary criminal defense work.
Therefore, the defense attorney must do everything they can to obtain and review as
quickly and thoroughly as possible all information and reports available to the prosecutor
through informal and formal means of discovery, as provided by Chapter 15A-902
through 903, through a vigorous, CASE SPECIFIC, and prompt motions practice.

The point here is that the defense attorney must be reasonably thorough, given
limited time and limited funds, in deciding upon what is needed and required in the
defense of each case, pursuing what is constitutionally required to provide effective
assistance of counsel under the Fifth and Sixth Amendments, within the bounds of the
law, and in a way that provides each client with the zealous and effective representation
they deserve. You should not waste time or resources on matters that are not material or
not reasonably likely to matter in the trial or disposition of each case.

On the other hand if you have a client who insists on your pursuing matters of
investigation which are not likely to bear fruit, to maintain your relationship with the
client, you must either attempt to locate those witnesses or evidence the client insists on
finding, and after a reasonable inquiry or search you need to meet with the client to report
on your efforts and come to an understanding about those matters to maintain your
attorney/client relationship. There are specific ethical guidelines promulgated by the

State Bar concerning impasses like this and how to resolve them.
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With initial discovery requests and motions underway you should prioritize and
design an appropriate investigation and additional discovery strategy for each case.
Digital programs, such as “CaseMap” and internet-based “AirTable,” and other available
commercial programs, can help you organize and identify needed discovery.

Many discovery motions should be filed routinely, such as: filing a motion and
obtaining an order to preserve all evidence while still in District Court and renewing that
motion in Superior Court, or applying for statutory discovery and seeking required
constitutional discovery of exculpatory and impeachment evidence under Brady v.
Maryland, et al. Beyond these initial requests and motions, discovery and investigation
strategies can and will be dramatically different depending on the nature of the offense:
discovery needed in a drug trafficking case will differ from discovery and investigation in
a sex offense case and from the extensive life history, records, and mitigation evidence
needed in a murder case.

Some cases will require more investigation about your client’s mental health
records in a murder case than what you may need in a felony breaking or entering case.
Where guilt is not an issue, you may need school records or Social Security Disability
records to show the State that your client is “not deserving” of a felony conviction or
lengthy sentence due to mental impairments or intellectual disabilities or family
hardships.

Not seeking out with a simple subpoena easy-to-obtain school and mental health
records that may be used in plea negotiations or sentencing is probably the most
neglected or overlooked aspect of investigation in defense of felony cases. This is often

true of the 25 percent or more of all felony defendants who are statistically likely to be
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intellectually disabled or seriously mentally ill. Obviously the State is not the source of
“all information” about your client, especially in these kinds of cases. But what discovery
the State has, it must turn it over to the defense or face sanctions under 15A-910.

After evaluating the legal issues in the case, which requires immediate assessment
of whether or not the State has sufficient evidence to prove each and every element
required to convict the defendant of every felony with which they are charged, the felony
defense attorney is advised to sit down and evaluate what further investigation and
discovery is needed or likely to lead to important admissible evidence.

If an obvious fatal defect is found in an indictment or fatal absence of proof is
discovered with the State’s case, then one is faced with the choice of using that
information to negotiate a plea, or holding that defect in an indictment close to your vest
until after State’s evidence at trial. The degree of needed additional investigation and
extraordinary efforts to obtain additional discovery may be limited in the case where you
already know the State’s case is dead on arrival.

In a case where the State’s proof will be mainly through civilian witnesses you
may need a private investigator appointed to attempt to interview these witnesses.
Jailhouse snitches or civilian witnesses may recant or make exculpatory disclosures
which an investigator may record or reduce to an affidavit which can then be presented to

a prosecutor to negotiate a plea or dismissal.
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Impeaching Jailhouse Snitches

Information that the defense attorney needs to discover, investigate, and collect to

impeach jailhouse snitches can be found on the IDS website in an encyclopedic guide

prepared by attorney, Mike Howell.*

Preserving Testimony Of Potentially Unavailable,
Infirm Or Dying Witnesses

If your case involves a mental health expert, such as a forensic psychiatrist or
psychologist, you may be able to preserve potentially unavailable exculpatory evidence
by having your expert, with or without the help of your investigator, interview hard-to-
locate witnesses and, if they can, base their opinions on information from that witness if
the expert would normally rely upon it in forming their opinions under N.C. Rules of
Evidence, Rules 702 and 703. This is especially useful if the witness is an infirm family
member, an elderly schoolteacher, retired employer, co-worker, or supervisor.
Consideration should also be given to the use of court-ordered depositions of infirm or

dying witnesses in criminal cases under certain limited circumstances under G.S. 8-74.*'

40 “Preparation for Cross Examining the Snitch,” Michael Howell, viewable at:

http://ncids.org/Defender%20Training/Drug%20Case%20Training/Cross%20Exam%20the%20Sn
itch.pdf.

*!'See: G.S. § 8-74. Depositions for defendant in criminal actions: In all criminal actions, hearings and
investigations it shall be lawful for the defendant in any such action to make affidavit before the clerk of
the superior court of the county in which said action is pending, that it is important for the defense that he
have the testimony of any person, whose name must be given, and that such person is so infirm, or
otherwise physically incapacitated, or nonresident of this State, that he cannot procure his attendance at the
trial or hearing of said cause. Upon the filing of such affidavit, it shall be the duty of the clerk to appoint
some responsible person to take the deposition of such witness, which deposition may be read in the trial of
such criminal action under the same rules as now apply by law to depositions in civil actions: provided,
that the district attorney or prosecuting attorney of the district, county or town in which such action
is pending have 10 days' notice of the taking of such deposition, who may appear in person or by
representative to conduct the cross-examination of such witness. (emphasis).
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Getting an Investigator or Expert for the Defendant

In a first degree murder case you would apply to the Office of the Capital
Defender for funding of private investigators, mitigation specialists, or other expert using
a request form on the N.C. I.D.S. website. In all other cases you would apply to a District
or Superior Court Judge for funding by filing an ex parte motion for funds setting out a
particularized need for the investigator or expert. Sample ex parte motions are available
on the N.C. IDS Defender website and are discussed in footnote 6, supra.*?

Once you get an investigator provide them with a copy of relevant parts of the
State’s discovery. Don’t waste their limited funds having them review things that don’t
matter to them. Go over with the investigator exactly what you are asking them to do.
Their time and funds are limited so you must monitor them and use their time wisely. It is
up to you to keep up with their funding and apply for additional funds BEFORE the case
is disposed of. Don’t send the investigator on obvious “wild goose chases.” Tell the
investigator how you wish them to write or summarize reports or summaries of witness
interviews. For example, tell your expert whether or not to include “work product”
comments in their reports to you as the attorney, or whether you wish them to provide
“just the facts” of an interview for possible use or disclosure to the State or jury at trial
for corroboration or impeachment purposes.

The investigation of exculpatory evidence that cannot be obtained with the simple
use of a release, subpoena and/or court order and which is not in the possession of the
State almost always requires the services of a private investigator; however, much can be

learned from family and friends of the defendant and of course from the defendant.

42 http://www.ncids.com /forensic/experts/Mechanics_of Getting Expert.pdf.
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Discovery of Forensic Evidence and Data

In a case which involves lots of forensic evidence you will need to seek additional
discovery by way of subpoena or request for voluntary additional discovery and/or a
motion to compel discovery of things such as State Crime lab protocols, test data and
results,® individual forensic examiner proficiency testing results, expiration and quality
control reports on lab equipment and testing chemicals, electronic copies of hard disc
drives, or cell phone data contained in a seized cell phone. These matters of forensic
evidence are not routinely produced without additional requests for more than the usual
three page “lab report.” Sarah Olson maintains sample motions for this kind of discovery

on the Forensic Science section of the N.C.I.D.S. website discussed above.

Referral Questions for Experts

When using experts to generate evidence for the defendant, the attorney must
identify exactly what the expert is being asked to look at and form an opinion about.
Below are some examples of referral questions used with mental health experts to guide
the formation of relevant defense evidence. It is a complete waste of time and resources
to hire any expert and simply tell them to “examine the defendant” or “look at the
evidence” and “tell the defense attorney what’s there.” The defense should also attempt to

wait until all relevant mental health or other records and discovery necessary for the

43 DISCOVERY OF PROCEDURES USED TO CONDUCT LABORATORY TESTS. --State not required to provide
defendant with information concerning peer review of procedures an analyst used to test substances police bought from
defendant for the presence of drugs, but it did permit defendant to discover information about procedures the analyst
used, and the trial court erred when it denied defendant's written request for an order requiring the State to provide
discovery of data collection procedures. State v. Fair, 164 N.C. App. 770, 596 S.E.2d 871 (2004). TESTS AND
PROCEDURES USED TO CREATE REPORTS --Under G.S. 154-903(e), the State was required, pursuant to
defendant's request in a drug case, to produce not only conclusory lab reports, but also tests and procedures used to
reach those results. State v. Dunn, 154 N.C. App. 1, 571 S.E.2d 650 (2002).
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expert to review are collected and reviewed by the attorney before the expert is retained.
The exception would be if a defendant is floridly psychotic, for example, at the time of
arrest, and time is of the essence for the expert to examine or recommend treatment for

the defendant near the time of the offense.

Mental Health Evaluation — Potential Referral Questions:

* s the client competent to assist in his defense?
o Isthe client aware of the charges he/she is facing?
o Does the client seem to understand the court process?
o Can the client help me defend him/her in this case?
* Does the client have mental retardation?
o Whatis my client's 1Q?
o Does my client have significant adaptive deficits?

* Was the client’s capacity to commit the crime diminished by alcohol
intoxication/withdrawal, drug intoxication/withdrawal, mental illness, or some
combination of these?

o What symptoms, if any, of intoxication, withdrawal, or mental illness
was the client experiencing at the time of the crime?

o Did those symptoms impact his/her actions in any way?

o Was the client able to make and carry out plans?

o Was the client able to from the specific intent necessary to commit this

crime?
* Was the client suffering from a mental or emotional disturbance at the time of the
crime?
* Does the client have a neurological impairment that affected him or her at the time of
the crime?

*  Was the client insane at the time of the crime?

o Did the client have mental health symptoms at the time of the crime?

o Ifyes, did those symptoms prevent him/her from recognizing the
nature and quality of his/her acts?

o Even if the client understood the nature and quality of his/her acts,
was he/she incapable of understanding the wrongfulness of his/her
behavior as a result of mental health symptoms?

o Does the client's mental health symptoms explain why he/she did what
he/she did?

* Does the client have mental health or cognitive issues which might have caused
him/her to be easily led by co-defendants?

* Does this client’s history reveal other potential mitigation issues such as abuse
history, neglect, low cognitive functioning, fear, etc? What treatment history has my
client had?
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After retaining a mental health expert, be sure to discuss exactly what testing

the defense attorney does and DOES NOT want done.

CASES ON PRESERVING DISCOVERY RIGHTS FOR TRIAL & ON APPEAL

WHERE DEFENDANT DID NOT MOVE FOR DISCOVERY, RELYING ON WHAT HE
CONSIDERED TO BE AN OPEN FILE POLICY of the district attorney, he could not complain

that he did not know in advance of trial of the Statement of a certain witness which had not been
reduced to writing. State v. Abbott, 320 N.C. 475, 358 S.E.2d 365 (1987).

DEFENDANT DENIED CONTINUANCE AFTER FAILURE TO MOVE FOR ADDITIONAL
PRETRIAL DISCOVERY. --In a conviction of obtaining property by false pretenses and financial
card fraud, defendant was properly denied a continuance because he failed to move for additional
pretrial discovery, as required by G.S. 154-903(a)(1). State v. Flint, 199 N.C. App. 709, 682 S.E.2d
443 (2009).

PRESERVATION OF DISCOVERY ISSUE FOR APPEAL. --While this section requires the trial
judge on proper motion to order the prosecutor to permit certain kinds of discovery, the right must
be asserted and the issue raised before the trial court. Further, the issue must be passed upon by the

trial court in order for the right to be asserted in the appellate courts. State v. Jones, 295 N.C. 345,
245 S E.2d 711 (1978).
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FELONY CRIMINAL CASE CHECKLIST

INITIAL CLIENT CONTACT
= Counsel shall make personal contact with an incarcerated client within
three working days of being appointed to the case

Ascertain whether a conflict or apparent conflict of interest exists which
would prevent you from ethically representing the client

= Identify yourself by name and affiliation
* Inform the client of his/her legal rights

= Explain the charges to the client including possible penalties, registration
requirements and enhancements

= Determine if the client has a history of any issues which could impair attorney-client
communications

o Language, literacy, chemicals, mental health, medications

Make an initial determination regarding the client’s mental competency
= Determine citizenship and identify relevant federal criminal law or immigration
consequences

o You must advise your client regarding federal or immigration consequences
associated with state criminal law proceedings

= Right to remain silent: Explain the right to remain silent

X/

¢ Warn client regarding recorded calls, correspondence, visitors, jailers, other inmates,
etc.

o Explain the attorney-client privilege

o Determine if the client has made any written or oral statements to anyone concerning
the offense

% Ifthe client has made such statements, get details, names, etc.

= Identify witnesses
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= Obtain as complete a history from the client as possible, including criminal history
= Explain the bail process and identify how a meaningful bail argument can be made

PRETRIAL

= Obtain and carefully review the charging documents

= Develop a theory of the case with your client’s input

* Conduct a meaningful investigation

= Identify affirmative defenses and file appropriate notice with the court = Research
all issues that may produce viable motions

= Prepare and file witness lists as soon as you determine that the witness will testify
= The following decisions belong exclusively to the client:

o Decision to plead guilty or not guilty

o Decision whether or not to testify at any point in the case o
Decisionwhethertowaiveajury

o Decision whether to file an appeal if convicted

= All other decisions belong to counsel, although the client should be consulted and
fully informed

FOR CASES RESULTING IN GUILTY PLEA
= Advocate for dismissal of as many charges as possible

= Advocate for reduction of charges
= Make sure disposition agreement is reduced to writing

= Make sure client is fully informed about all aspects of the plea and any plea
agreement, and that the client understands the consequences of pleading guilty

* Explain to client difference between binding vs. nonbinding plea agreement as to
sentencing
* Role of prosecutor, judge, probation officer, and victim in sentencing process
* Determine whether grounds can be presented to secure release of client pending
sentencing hearing

DISCOVERY AND INVESTIGATION

» File a motion to preserve and to inspect all evidence including specific named
items of physical evidence where possible

* Make sure you file a written timely request for voluntary discovery per G.S.
15A-902

* File a motion to compel production of Brady and impeachment materials,
including a request for copies of criminal records of state witnesses
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* File a request/motion for all lab reports including test data, lab protocols,
bench notes, photographs of tested evidence, DNA allele runs, CV’s of lab
experts, any other items or documents identified as needed by defense
experts

+ File a timely written motion to compel discovery under G.S. 15A-902

* Review all discovery produced by State for missing documents

» File additional requests/motions to compel discovery as needed

* Be sure to have the court order State compliance by a date or dates certain

+ File a written motion for sanctions for noncompliance by the State as
required and ask for all available remedies under G.S. 15A-910

» File any necessary ex parte motions for investigator or experts

» File any necessary ex parte motions for third party records of defendant or
witnesses, including possible DSS, SSI, medical, school, or mental health
records

* Locate documents needed to impeach and cross examine co-defendants and
jailhouse snitches

* Make sure you have ALL statements (including written statements and
audio-video statements) which your client has provided to law enforcement
or anyone else

+ Interview all prosecution witnesses

« Inspect all physical evidence and request to inspect and view all original
investigator’s and prosecution files before trial to insure you have all
discovery

* Visit crime scene, if possible

* Obtain prosecution expert reports and interview experts in advance of trial

* Demand and file written motion to compel discovery update immediately
prior to trial
* Carefully review prosecution’s likely jury instructions
* Make sure you have provided the prosecution with your expert’s report
prior to commencement of trial in a timely manner
*  Prepare demonstrative exhibits prior to trial
FOR CASES RESULTING IN A JUDGE/JURY TRIAL
= File Motions in Limine in advance of trial (per local court rule or practice)
= Brief and request oral argument for any viable pretrial legal motions

= Develop a witness list and keep it up to date

= Carefully review all prosecution trial material
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JURY SELECTION
=  Voir dire

Elicit attitudes of jurors to critical facts and issues for defense
Convey legal principles critical to case

Preview damaging information

Present client in favorable and appropriate light

O O O O

o Establish a positive relationship with jury
= Qutline opening and closing statements in advance of trial
= Jury instructions
o Reply to objectionable prosecution instructions
o Submit written supportive pattern defense instructions
o Be creative!!
o Prepare and keep handy a trial notebook

X/

*%* statutes
% rules of evidence
% case law supporting anticipated trial issues

SENTENCING

= Ensure client is fully informed about likely and possible outcomes
= Prepare and present Witnesses / Letters / Sentencing options
= Ensure court has all other relevant information

* Inform client of the right to speak at sentencing, including effects of testimony on

appeal, retrial, etc.

» Inform client of right of appeal
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A defendant’s right to discovery is based primarily on statute and due process. The main

statutory provisions appear in Sections 15A-901 through 15A-910 of the North Carolina General
Statutes (hereinafter G.S.). In 2004, the General Assembly significantly rewrote those provisions
to give criminal defendants the right to “open-file” discovery. Since then, the General Assembly
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has made minor revisions to the defendant’s discovery rights but has maintained the commitment
to open-file discovery for the defense.

This chapter discusses discovery in cases within the original jurisdiction of the superior court—
that is, felonies and misdemeanors initiated in superior court. Discovery in misdemeanor cases
tried in district court or for trial de novo in superior court is limited and is discussed only briefly.
See infra 8 4.1F, Discovery in Misdemeanor Cases. For a brief discussion of discovery in other
types of cases, see infra 8 4.1G, Postconviction Cases, and 8 4.1H, Juvenile Delinquency Cases.

Sample discovery motions can be found in several places on the website of the Office of Indigent
Defense Services (IDS), www.ncids.org: in the non-capital motions bank (select “Training and
Resources,” then “Motions Bank, Non-Capital™), in the juvenile motions bank (follow the same
steps), and in the capital motions bank (select “Training & Resources,” then “Capital Trial
Motions”). These motions also can be accessed at www.sog.unc.edu/node/657. Whether
denominated as non-capital, juvenile, or capital, the motions may be useful in a range of cases.
Selected motions currently on the IDS website are identified in the discussion below. For
additional motions, see MAITRI “MIKE” KLINKOSUM, NORTH CAROLINA CRIMINAL DEFENSE Ch.
4 (Motions for Discovery), at 180-298, and Ch. 5 (Preventing and Litigating the Illegal
Destruction of Evidence), at 349-425 (2d ed. 2012) [hereinafter KLINKOSUM].

4.1 Types of Defense Discovery
A. Statutory Right to Open-File Discovery

Principal statutes. The principal discovery statutes in North Carolina are G.S. 15A-901
through G.S. 15A-910. They were first enacted in 1973 as part of Chapter 15A, the
Criminal Procedure Act, and the basic approach remained largely the same until 2004,
when the General Assembly significantly revised the statutes.

Before the 2004 changes, North Carolina law gave the defendant the right to discovery of
specific categories of evidence only, such as statements made by the defendant and
documents that were material to the preparation of the defense, intended for use by the
State at trial, or obtained from or belonging to the defendant. These categories were
comparable to the discovery available in federal criminal cases. See State v. Cunningham,
108 N.C. App. 185 (1992) (noting similarities). Some prosecutors voluntarily provided
broader, “open-file” discovery, allowing the defendant to review materials the prosecutor
had received from law enforcement, such as investigative reports. But, the extent to
which prosecutors actually opened their files, and whether they opened their files at all,
varied with each district and each prosecutor. See generally State v. Moore, 335 N.C. 567
(1994) (under previous discovery statutes, prosecutor in one district was not bound by
open-file policy of prosecutor in another district).

In 2004, the North Carolina General Assembly effectively made open-file discovery
mandatory, giving defendants the right to discovery of the complete files of the
investigation and prosecution of their cases. The procedures for a defendant to obtain
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discovery, beginning with a formal, written request to the prosecutor, remained largely
the same. See infra § 4.2, Procedure to Obtain Discovery. But, the 2004 changes greatly
expanded the information to which defendants are entitled in all cases. See infra 8 4.3,
Discovery Rights under G.S. 15A-903.

In reviewing discovery decisions issued by the North Carolina courts, readers should take
care to note whether the decisions were decided under the former discovery statutes or
the current ones. The discussion below includes cases decided before enactment of the
2004 changes if the cases remain good law or provide a useful contrast to the law now in
effect.

Other statutes. In addition to the discovery provisions in G.S. 15A-901 through G.S.
15A-910, additional North Carolina statutes give a criminal defendant the right to obtain
information from the State about his or her case, such as information about plea
agreements. See infra § 4.4, Other Discovery Categories and Mechanisms. Counsel
should include requests for other statutory discovery in their discovery requests and
motions.

Legislative summaries. For a summary of the main changes made by the General
Assembly to North Carolina’s discovery requirements, see the following:

e John Rubin, 2004 Legislation Affecting Criminal Law and Procedure,
ADMINISTRATION OF JUSTICE BULLETIN No. 2004/06, at 2-8 (Oct. 2004), available at
www.s0g.unc.edu/sites/www.sog.unc.edu/files/aoj200406.pdf.

e John Rubin, 2007 Legislation Affecting Criminal Law and Procedure,
ADMINISTRATION OF JUSTICE BULLETIN No. 2008/01, at 14-19 (Jan. 2008), available
at http://sogpubs.unc.edu//electronicversions/pdfs/aojb0801.pdf.

B. Constitutional Rights

U.S. Constitution. The U.S. Supreme Court has identified “what might loosely be called
the area of constitutionally guaranteed access to evidence.” United States v. Valenzuela-
Bernal, 458 U.S. 858, 867 (1982). The most well-known evidence of this type is Brady
evidence—that is, favorable and material evidence. The defendant’s right of access to
Brady and other evidence is based primarily on the Due Process Clause. Sixth
Amendment rights (right to effective assistance of counsel, to compulsory process, to
confrontation, and to present a defense) also may support defense discovery.

State constitution. The North Carolina courts have recognized that a defendant has
discovery rights under article I, section 19 of the North Carolina Constitution (law of land
clause). See State v. Cunningham, 108 N.C. App. 185 (1992) (recognizing constitutional
right to data underlying tests of evidence). Article I, section 23 (rights of accused,
including right to counsel and confrontation) also may support defense discovery. See
State v. Canaday, 355 N.C. 242, 253-54 (2002) (relying on article I, sections 19 and 23
of the state constitution as well as the Sixth Amendment in finding a discovery violation).
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C. Court’s Inherent Authority

The North Carolina Supreme Court has indicated that trial courts have the inherent
authority to order discovery in the interests of justice. See State v. Hardy, 293 N.C. 105
(1977) (case analyzed under former G.S. 15A-903 and G.S. 15A-904). A trial court does
not have the authority, however, to order discovery if a statute specifically restricts it. /d.,
293 N.C. at 125. Now that the defense is entitled to the State’s complete files, this theory
of discovery is less significant.

The courts have held that a trial court has greater authority to order disclosure of
information once the trial commences. /d. (holding that after witness for State testified,
trial court had authority to conduct in camera review of witness statements and disclose
material, favorable evidence). Because of the breadth of the current discovery statutes,
the defendant should have pretrial access to all information in the State’s files.

D. Other “Discovery” Devices

Several other devices are available to the defense that technically do not constitute
discovery but still may provide access to information.

Bill of particulars. The defense may request a bill of particulars in felony cases to flesh
out the allegations in the indictment. See G.S. 15A-925; see also infra “Bill of
particulars” in § 8.4B, Types of Pleadings and Related Documents.

Pretrial hearings. Several pretrial proceedings may provide the defense with discovery,
including hearings on bail (see supra Chapter 1, Pretrial Release), probable cause (see
supra Chapter 3, Probable Cause Hearings), and motions to suppress (see infra Chapter
14, Suppression Motions).

Subpoenas. See infra § 4.7, Subpoenas.

Public records. Counsel may make a public records request for information that would be
useful generally in handling criminal cases as well as in specific cases. For example,
counsel may obtain operations manuals, policies, and standard operating procedures
developed by police and sheriffs’ departments. See DAVID M. LAWRENCE, PUBLIC
RECORDS LAW FOR NORTH CAROLINA LOCAL GOVERNMENTS at 204 (UNC School of
Government, 2d ed. 2009) (unless within an exception, such material “appears to be
standard public record, fully open to public access”). The Lawrence book addresses the
coverage of public records laws and the procedures for obtaining public records.

E. Discovery in Misdemeanor Cases

Discovery in misdemeanor cases is limited. A defendant tried initially in district court
does not have a right to statutory discovery under G.S. 15A-901 through G.S. 15A-910,
whether the case is for trial in district court or for trial de novo in superior court. See, e.g.,
State v. Cornett, 177 N.C. App. 452 (2006) (no statutory right to discovery in cases
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originating in the district court); State v. Fuller, 176 N.C. App. 104 (2006) (same).
Certain statutes give defendants limited discovery in particular types of misdemeanor
cases. See, e.g., G.S. 20-139.1(e) (right to copy of chemical analysis in impaired driving
case). In the interest of fairness and efficiency, a prosecutor may voluntarily provide
additional discovery in misdemeanor cases in district court. The arresting officer also
may be willing to disclose pertinent evidence, such as police reports, videotapes of stops,
and other information about the case.

Although statutory rights to discovery are limited in misdemeanor cases, defendants have
the same constitutional discovery rights as in other cases. They have a constitutional right
to obtain exculpatory evidence, discussed infra in § 4.5, Brady Material, and 8§ 4.6A,
Evidence in Possession of Third Parties. See also Cornett, 177 N.C. App. 452, 456
(recognizing right to exculpatory evidence in cases originating in district court but
finding that defendant made no argument that he was denied Brady material). They also
have a constitutional right to compulsory process to obtain evidence for their defense,
discussed infra in § 4.7, Subpoenas. For violations of the defendant’s constitutional rights
in district court, the court may impose sanctions, including dismissal in egregious cases.
See State v. Absher, 207 N.C. App. 377 (2010) (unpublished) (destruction of evidence).

A misdemeanor trial in district court also may provide considerable discovery for a later
trial de novo. See generally State v. Brooks, 287 N.C. 392, 406 (1975) (“The purpose of
our de novo procedure is to provide all criminal defendants charged with misdemeanor
violations the right to a ‘speedy trial’ in the District Court and to offer them an
opportunity to learn about the State’s case without revealing their own. In the latter sense,
this procedure can be viewed as a method of “free’ criminal discovery.”) In preparing a
criminal case (misdemeanor or felony), it is ordinarily permissible for defense counsel to
talk with victims and other witnesses as long as they are not represented by counsel.
(Special rules apply to child victims under the age of 14 in physical or sexual abuse
cases.) Defense counsel should identify the client he or she represents to ensure that the
witness understands that counsel does not represent the witness’s interests. See N.C. State
Bar R. Professional Conduct 4.2, 4.3. Interviews are voluntary. Defense counsel
generally cannot compel a person to submit to an interview; nor may a prosecutor forbid
a witness from submitting to an interview. For a further discussion of interviews, see
infra 8 4.4C, Examinations and Interviews of Witnesses.

For misdemeanors within the superior court’s original jurisdiction—that is,
misdemeanors joined with or initiated in superior court—the defendant has the same
statutory discovery rights as in felony cases in superior court. See G.S. 15A-901 (stating
that discovery statutes apply to cases within the original jurisdiction of superior court);
G.S. 7A-271(a) (listing misdemeanors within superior court’s original jurisdiction).

F. Postconviction Cases

Defendants in postconviction cases have discovery rights comparable to open-file
discovery rights in criminal cases at the trial level.
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Capital cases. In 1996, the General Assembly made statutory changes authorizing open-file
discovery in capital postconviction cases—that is, cases in which the defendant is convicted
of a capital offense and sentenced to death. These discovery rights, in G.S. 15A-1415(f),
were a precursor to the later changes to discovery in criminal cases at the trial level, but they
are not identical. See John Rubin, 1996 Legislation Affecting Criminal Law and Procedure,
ADMINISTRATION OF JUSTICE BULLETIN No. 96/03, at 5 (UNC School of Government, Aug.
1996), available at http://sogpubs.unc.edu/electronicversions/pdfs/aojb9603.pdf. The statute
gives postconviction counsel the right to (1) the complete files of the defendant’s prior trial
and appellate counsel relating to the case, and (2) the complete files of all law enforcement
and prosecutorial agencies involved in the investigation of the crimes committed or the
prosecution of the defendant.

Before enactment of the statute, a defendant had the right to the files of his or her
previous counsel under the North Carolina Rules of Professional Conduct. See N.C. State
Bar R. Professional Conduct 1.16(d) & Comment 10 (so stating). The statute codifies the
right and, to the extent the rules allowed prior counsel to withhold some materials
(namely, personal notes and incomplete work product), the statute overrides any such
limitations.

The obligation of the State to turn over its files broke new ground. See State v. Bates, 348
N.C. 29 (1998) (interpreting statute as requiring State to disclose complete files unless
disclosure is prohibited by other laws or State obtains protective order; court recognizes
that statute does not protect work product at postconviction stage). Other cases
interpreting the statute include: State v. Sexton, 352 N.C. 336 (2000) (defendant not
entitled to files of Attorney General’s office when office did not participate in
prosecution of capital case); State v. Williams, 351 N.C. 465 (2000) (describing
requirements and deadlines for making motion for postconviction discovery).

As part of the 1996 changes, the General Assembly expressly provided that if a defendant
alleges ineffective assistance of counsel as a ground for relief, he or she waives the
attorney-client privilege with respect to communications with counsel to the extent
reasonably necessary to the defense of an ineffectiveness claim. G.S. 15A-1415(e); State
v. Buckner, 351 N.C. 401 (2000) (holding that court ultimately determines extent to
which communications are discoverable and may enter appropriate orders for disclosure;
finding that granting of State’s request for ex parte interview of trial counsel was
improper); State v. Taylor, 327 N.C. 147 (1990) (in case before statutory revisions, court
recognized that defendant waives attorney-client and work-product privileges to extent
relevant to allegations of ineffective assistance of counsel).

Noncapital cases. In 2009, the General Assembly extended G.S. 15A-1415(f) to
noncapital defendants, giving them the right to discover the complete files of all law
enforcement and prosecutorial agencies involved in the investigation of the crimes
committed or the prosecution of the defendant. The right to discovery is subject to the
requirement that the defendant be “represented by counsel in postconviction proceedings
in superior court.” Id. In noncapital postconviction cases the requirement is significant
because prisoners often proceed pro se, at least initially. The requirement serves as a
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proxy for a determination that the case meets a minimum threshold of merit. Thus,
counsel must agree to represent the defendant on a retained basis; Prisoners Legal
Services must decide to take the case; or a court must appoint counsel under G.S. 7A-
451(a)(3) and G.S. 15A-1420(b1)(2), which are generally interpreted as requiring
appointment of counsel for an indigent defendant when the claim is not frivolous. See
infra “MAR in noncapital case” in § 12.4C, Particular Proceedings (discussing right to
counsel). Until the defendant meets this threshold, the State is not put to the burden of
producing its files.

G.S. 15A-1415(f) also states that a defendant represented by counsel in superior
court is entitled to the files of prior trial and appellate counsel. An unrepresented
defendant is likely entitled to those files in any event. See N.C. State Bar R.
Professional Conduct 1.16(d) & Comment 10 (so stating).

Postconviction DNA testing of biological evidence. See G.S. 15A-269 through G.S.
15A-270.1 (post-conviction procedures); G.S. 15A-268 (requirements and
procedures for preservation of biological evidence); State v. Gardner, ___ N.C. App.
__, 742 S.E.2d 352 (2013) (discussing required showing); see also Jessica Smith,
Post-Conviction: Motions for DNA Testing and Early Disposal of Biological
Evidence, in THE SURVIVAL GUIDE: SUPERIOR COURT JUDGES’ BENCHBOOK (UNC
School of Government, Feb. 2010), available at www.sog.unc.edu/node/2168. For a
discussion of a defendant’s right to counsel for such matters, see infra “DNA testing
and biological evidence” in § 12.4C, Particular Proceedings.

For a discussion of pretrial discovery and testing of biological evidence, see infra 8
4.4E, Biological Evidence.

Innocence Commission Cases. On receiving notice from the N.C. Innocence Inquiry
Commission that it is conducting an investigation into a claim of factual innocence, the
State must preserve all files and evidence in the case subject to disclosure under G.S.
15A-903, the principal statute governing the defendant’s right to discovery in felony
cases at the trial level. See G.S. 15A-1471(a). The Commission is entitled to a copy of the
preserved records and to inspect, examine, and test physical evidence. G.S. 15A-1471.

G. Juvenile Delinquency Cases

The right to discovery in juvenile delinquency proceedings is governed by G.S. 7B-2300
through G.S. 7B-2303. A juvenile respondent’s discovery rights in those proceedings are
comparable to the limited discovery rights that adult criminal defendants had before the
2004 rewrite of the adult criminal discovery statutes. For a discussion of discovery in
delinquency cases, see NORTH CAROLINA JUVENILE DEFENDER MANUAL Ch. 10 (UNC
School of Government, 2008), available at www.ncids.org (select “Training &
Resources,” then “References Manuals”). Cases interpreting the comparable adult
provisions before the 2004 changes to the discovery statutes are discussed in the first
edition of this volume of the North Carolina Defender Manual.
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Procedure to Obtain Discovery

This section lays out in roughly chronological order the procedures for obtaining
discovery from the State. (For a discussion of discovery of records from third parties, see
infra 8 4.6A, Evidence in Possession of Third Parties.) Discovery is necessarily a fluid
process, however, and may vary in each case.

A. Goals of Discovery

Defense counsel should keep two goals in mind in pursuing discovery. The foremost
goal, of course, is to obtain information. Among other things, information gained in
discovery may provide leads for further investigation, support motions to suppress or for
expert assistance, help counsel develop a coherent theory of defense, and eliminate
unwelcome surprises at trial. In rare instances, defense counsel may not want to pursue
discovery to avoid educating the prosecution or triggering reciprocal discovery rights. See
infra 8 4.8, Prosecution’s Discovery Rights. Generally, however, the benefits of
aggressive discovery outweigh any drawbacks.

A second, but equally important, goal is to make a record of the discovery process that
will provide a basis at trial for requesting sanctions for violations. Although informal
communications with the prosecutor or law enforcement officers may be effective in
obtaining information, they may not support sanctions should the State fail to reveal
discoverable information.

B. Preliminary Investigation

Discovery begins with investigation (study of charging documents and other materials in
the court file, interviews of witnesses and officers, visits to crime scene, etc.).
Preliminary investigation enables counsel to request specific information relevant to the
case in addition to making a general request for discovery.

C. Preserving Evidence for Discovery

As a matter of course, counsel may want to make a motion to preserve evidence that the
State may routinely destroy or use up in testing. The motion would request generally that
the State preserve all evidence obtained in the investigation of the case and would request
specifically that the State preserve items of particular significance to the case. Such a
motion not only helps assure access to evidence but also may put the defendant in a better
position to establish a due process violation and to seek sanctions if the State loses or
destroys evidence. See infra 8 4.6C, Lost or Destroyed Evidence. A sample motion for
preservation of evidence is available in the non-capital motions bank on the IDS website,
www.ncids.org.

Types of evidence that may be a useful object of a motion to preserve, with statutory
support, include:
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e Rough notes of interviews by law-enforcement officers, tapes of 911 calls, and other
materials that may be routinely destroyed. (G.S. 15A-903(a)(1)a. requires the State to
provide the defense with investigating officers’ notes, suggesting that the State must
preserve the notes for production. See also G.S. 15A-903(c) (requiring law
enforcement agencies to provide the prosecutor with their complete files); G.S. 15A-
501(6) (to same effect).)

e Drugs, blood, and other substances that may be consumed in testing by the State.
(G.S. 15A-268 requires the State to preserve “biological evidence,” including blood
and other fluids. See infra 8 4.4E, Biological Evidence.) [Legislative note: Effective
June 19, 2013, S.L. 2013-171 (S 630) adds G.S. 20-139.1(h) to require preservation
of blood and urine samples subject to a chemical analysis for the period of time
specified in that statute and, if a motion to preserve has been filed, until entry of a
court order about disposition of the evidence.]

e Other physical evidence. (G.S. 15-11and G.S. 15-11.1 require law enforcement to
maintain a log of and “safely keep” seized property.)

Counsel may make a motion to preserve even before requesting discovery of the
evidence. If time is of the essence in a felony case, counsel may need to make the motion
in district court, before transfer of the case to superior court. See State v. Jones, 133 N.C.
App. 448 (1999) (district court has jurisdiction to rule on preliminary matters before
transfer of a felony case to superior court; court could rule on motion for medical
records), aff’d in part and rev’d in part on other grounds, 353 N.C. 159 (2000). The
superior court also may have the authority to hear the motion in a felony case that is still
pending in district court. See State v. Jackson, 77 N.C. App. 491 (1985) (court notes
jurisdiction of superior court before indictment to enter commitment order to determine
defendant’s capacity to stand trial).

D. Requests for Discovery

Need for request for statutory discovery. To obtain discovery of the information
covered under G.S. 15A-903, the defendant first must serve the prosecutor with a written
request for voluntary discovery. A written request is ordinarily a prerequisite to a motion
to compel discovery, discussed in E., below. See G.S. 15A-902(a); State v. Anderson, 303
N.C. 185 (1981), overruled in part on other grounds by State v. Shank, 322 N.C. 243
(1988). The court may hear a motion to compel discovery by stipulation of the parties or
for good cause (G.S. 15A-903(f)), but the defendant does not have the right to be heard
on a motion to compel without a written request.

Practice note: File your request for voluntary discovery with the court, with a certificate
of service showing that you served it on the prosecutor within the required time period
for requesting voluntary discovery. Doing so may prevent later disputes over whether you
complied with the statutory requirements. See KLINKOSUM at 139-40 (recommending this
approach). Some attorneys submit a combined discovery request and motion for
discovery, requesting that the prosecution voluntarily comply with the request and, if the
prosecution fails to do so, asking the court to issue an order compelling production. /d. at
140, A sample combined request and motion is available in the non-capital motions bank
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on the IDS website, www.ncids.org. Separate requests and motions are also available in
the capital trial motions bank.

In some counties, the prosecutor’s office may have a standing policy of providing
discovery to the defense without a written request. Even if a prosecutor has such a policy,
defense counsel still should make a formal request for statutory discovery. If the
defendant does not make a formal request, and the prosecution fails to turn over materials
to which the defendant is entitled, the defendant may not be able to complain at trial. See
State v. Abbott, 320 N.C. 475 (1987) (prosecutor not barred from using defendant’s
statement at trial even though it was discoverable under statute and not produced before
trial; open-file policy no substitute for formal request and motion). But cf. State v. Brown,
177 N.C. App. 177 (2006) (in absence of written request by defense or written agreement,
voluntary disclosure by prosecution is not deemed to be under court order; however,
court notes that some decisions have held prosecution to requirements for court-ordered
disclosure where prosecution voluntarily provides witness list to defense); United States
v. Cole, 857 F.2d 971 (4th Cir. 1988) (prosecutors must honor informal discovery
arrangement and, for violation of arrangement, trial court may exclude evidence under
Federal Rule of Evidence 403 [comparable to North Carolina’s Evidence Rule 403] on
the ground of unfair prejudice and surprise); see also Strickler v. Greene, 527 U.S. 263
(1999) (defendant established cause for failing to raise Brady violation in earlier
proceedings where, among other things, defendant reasonably relied on prosecution’s
open-file policy); United States v. Spikes, 158 F.3d 913 (6th Cir. 1998) (court may
impose sanctions, including suppression of evidence and dismissal of charges in
egregious cases, for prosecution’s failure to honor agreement not to introduce certain
evidence).

If the parties have entered into a written agreement or written stipulation to exchange
discovery, counsel need not make a formal written request for statutory discovery. See
G.S. 15A-902 (a) (written request not required if parties agree in writing to comply
voluntarily with discovery provisions); see also State v. Flint, 199 N.C. App. 709 (2009)
(recognizing that written agreement may obviate need for motion for discovery but
finding no evidence of agreement); John Rubin, 2004 Legislation Affecting Criminal Law
and Procedure, ADMINISTRATION OF JUSTICE BULLETIN No. 2004/06, at 3—-4 (Oct. 2004)
(noting that one of purposes of provision was to clarify enforceability of standing
agreements such as in Mecklenburg County, where public defender’s office and
prosecutor’s office entered into agreement to exchange discovery without a written
request), available at www.sog.unc.edu/sites/www.sog.unc.edu/files/aoj200406.pdf. If
counsel has any doubts about whether an agreement adequately protects the client’s
rights, counsel should generate and serve on the prosecutor a written request for
discovery.

If the defendant makes a written request for discovery (and thereafter the prosecution
either voluntarily provides discovery or the court orders discovery), the prosecution is
entitled on written request to discovery of the materials described in G.S. 15A-905. See
G.S. 15A-905(a), (b), (c) (providing that prosecution has right to discovery of listed
materials if the defense obtains “any relief sought by the defendant under G.S. 15A-
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903”). Ordinarily, the advantages of obtaining discovery from the State will far outweigh
any disadvantages of providing discovery to the State. For a further discussion of
reciprocal discovery, see infra 8 4.8, Prosecution’s Discovery Rights.

Practice note: The defendant is not required to submit a request for Brady materials
before making a motion to compel discovery. Requests for statutory discovery commonly
include such requests, however, and judges may be more receptive to discovery motions
when defense counsel first attempts to obtain the discovery voluntarily. The discovery
request therefore should include all discoverable categories of information, including the
State’s complete files under G.S. 15A-903, other statutory categories of information, and
constitutional categories of information. The discovery request should specify the items
within each category, described further in subsequent sections of this chapter.

Timing of request. Under G.S. 15A-902(d), defense counsel must serve on the prosecutor
a request for statutory discovery no later than ten working days after one of the following
events:

e |f the defendant is represented by counsel at the time of a probable cause hearing, the
request must be made no later than ten working days after the hearing is held or
waived.

e |f the defendant is not represented by counsel at the probable cause hearing, or is
indicted (or consents to a bill of information) before a probable cause hearing occurs,
the request must be made no later than ten working days after appointment of counsel
or service of the indictment (or consent to a bill of information), whichever is later.

G.S. 15A-902(f) may provide a safety valve if defense counsel fails to comply with the
time limits for statutory discovery. It allows the court to hear a motion for discovery on
stipulation of the parties or upon a finding of good cause.

Practice note: Because the deadlines for requesting statutory discovery are relatively
early, counsel should set up a system for automatically generating and serving statutory
discovery requests in every case.

E. Motions for Discovery

Motion for statutory discovery. On receiving a negative or unsatisfactory response to a
request for statutory discovery, or after seven days following service of the request on the
prosecution without a response, the defendant may file a motion to compel discovery. See
G.S. 15A-902(a). Ordinarily, a written request for voluntary discovery or written
agreement to exchange discovery is a prerequisite to the filing of a motion. /d. The
motion may be heard by a superior court judge only. See G.S. 15A-902(c).

If the prosecution refuses to provide voluntary discovery, or does not respond at all, the
defendant must move for a court order to trigger the State’s discovery obligations. See
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State v. Keaton, 61 N.C. App. 279 (1983) (when voluntary discovery does not occur,
defendant has burden to make motion to compel before State’s duty to provide statutory
discovery arises).

If the prosecution has agreed to comply with a discovery request, a defendant is not
statutorily required to file a motion for discovery. Once the prosecution agrees to a
discovery request, discovery pursuant to that agreement is deemed to have been made
under an order of the court, and the defendant may obtain sanctions if the State fails to
disclose discoverable evidence. See G.S. 15A-902(b); G.S. 15A-903(b); State v.
Anderson, 303 N.C. 185, 192 (1981) (under previous statutory procedures, which are
largely the same, if prosecution agrees to provide discovery in response to request for
statutory discovery, prosecution assumes “the duty fully to disclose all of those items
which could be obtained by court order”), overruled in part on other grounds by State v.
Shank, 322 N.C. 243 (1988); see also State v. Castrejon, 179 N.C. App. 685 (2006)
(defendant apparently requested discovery pursuant to prosecutor’s open-file policy and
did not make written request for discovery and motion; defendant therefore was not
entitled to discovery); State v. Brown, 177 N.C. App. 177 (2006) (in absence of written
request by defense or written agreement, voluntary disclosure by prosecution is not
deemed to be under court order; however, court notes that some decisions have held
prosecution to requirements for court-ordered disclosure where prosecution voluntarily
provides witness list to defense).

Nevertheless, counsel may want to follow up with a motion for discovery. Obtaining a
court order may avoid disputes over whether the prosecution agreed to provide discovery
and thereby assumed the obligation to comply with a discovery request. The hearing on a
discovery motion also may give counsel an opportunity to explore on the record the
prosecution’s compliance.

A motion for statutory discovery should attest to the defendant’s previous request for
discovery and ask that the court order the prosecution to comply in full with its statutory
obligations. See State v. Drewyore, 95 N.C. App. 283 (1989) (suggesting that defendant
may not have been entitled to sanctions for prosecution’s failure to disclose photographs
that were discoverable under statute because motion did not track statutory language of
former G.S. 15A-903(d)). If counsel learns of additional materials not covered by the
motion, counsel should file a supplemental written motion asking the court to compel
production. See generally State v. Fair, 164 N.C. App. 770 (2004) (finding under former
statute that oral request for materials not sought in earlier written discovery motion was
insufficient). [In Fair, counsel learned of additional materials and made an oral request
for them only after a voir dire of a State’s witness at a hearing on counsel’s written
discovery motion, held by the trial court immediately before trial. The appellate court’s
requiring of a written motion in these circumstances seems questionable, but the basic
point remains that counsel should fashion a broad request for relief in the written motion
and, when feasible, should follow up with a supplemental written motion on learning of
materials not covered by the motion.] For additional types of relief, see infra 8§ 4.2G,
Forms of Relief, and § 4.2J, Sanctions.



4-14 | NC Defender Manual Vol. 1, Pretrial (2d ed. 2013)

As with other motions, the defendant must obtain a ruling on a discovery motion or risk
waiver. See State v. Jones, 295 N.C. 345 (1978) (defendant waived statutory right to
discovery by not making any showing in support of motion, not objecting when court
found motion abandoned, and not obtaining a ruling on motion).

Practice note: Motions for statutory discovery commonly include a request for Brady
evidence. Although the prosecution has the obligation to disclose Brady evidence without
a request or motion (see infra 8 4.5G, Need for Request), the motion reinforces the
prosecution’s obligation. As with motions for statutory discovery, as you learn more
about the case, you may want to file additional motions specifying additional information
you need and have not received.

Be sure to state all constitutional as well as statutory grounds for discovery in your
motion. See State v. Golphin, 352 N.C. 364, 403-04 (2000) (defendant’s discovery
motion did not allege and trial court did not rule on possible constitutional violations;
court therefore declines to rule on whether denial of motion was violation of federal or
state constitutional rights). For an overview of the constitutional grounds for discovery,
see supra § 4.1B, Constitutional Rights.

F. Hearing on Motion

Hearings on discovery motions often consist of oral argument only. Defense counsel
should use this opportunity to explore on the record the prosecution’s compliance with its
discovery obligations. In some instances, counsel may want to subpoena witnesses and
documents to the motion hearing. Examination of witnesses (such as law-enforcement
officers) may reveal discoverable evidence that the State has not yet disclosed. For a
discussion of the use of subpoenas for pretrial proceedings, see infra 8 4.7, Subpoenas.

G. Forms of Relief

In addition to asking the court to order the prosecution to provide the desired discovery,
defense counsel may want to seek the following types of relief.

Deadline for production. The discovery statutes set some deadlines for the State to
produce discovery. See G.S. 15A-903(a)(2) (State must give notice of expert witness and
furnish required expert materials a reasonable time before trial); G.S. 15A-903(a)(3)
(State must give notice of other witnesses at beginning of jury selection); G.S. 15A-
905(c)(1)a. (if ordered by court on showing of good cause, State must give notice of
rebuttal alibi witnesses no later than one week before trial unless parties and court agree
to different time frames).

The statutes do not set a specific deadline for the State to produce its complete files,
which is the bulk of discovery due the defendant, but the judge may be willing to set a
deadline for the prosecution to provide discovery. See G.S. 15A-909 (order granting
discovery must specify time, place, and manner of making discovery). When setting a
discovery deadline, the judge also may be willing to enter an order precluding the
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prosecution from introducing discoverable evidence not produced by the deadline. See,
e.g., State v. Coward, 296 N.C. 719 (1979) (trial court imposed such a deadline),
overruled in part on other grounds by State v. Adcock, 310 N.C. 1 (1984); State v. James,
182 N.C. App. 698, 702 (2007) (trial court set deadline for State to produce discovery
and excluded evidence produced after deadline).

Defense counsel also may file a motion in limine before trial requesting that the judge
exclude any evidence that has not yet been produced. See, e.g., State v. McCormick, 36
N.C. App. 521 (1978) (trial court granted in limine motion excluding evidence not
produced in discovery unless prosecution obtained court’s permission).

Retrieve and produce information from other agencies involved in investigation or
prosecution of defendant. If defense counsel believes that discoverable evidence is in
the possession of other agencies involved in the investigation or prosecution of the
defendant, such as law enforcement, counsel can ask the court to require the prosecutor to
retrieve and produce the evidence. Although the prosecutor may not have actual
possession of the evidence, he or she is obligated under the discovery statutes and
potentially constitutional requirements to obtain the evidence. For a further discussion of
the prosecution’s obligation to obtain information from affiliated entities, see infra 8
4.3B, Agencies Subject to Disclosure Requirements (statutory grounds) and § 4.5H,
Prosecutor’s Duty to Investigate (constitutional grounds).

If it is unclear to counsel whether the prosecution has the obligation to obtain the
information from another entity, counsel may make a motion to require the entity to
produce the records or may make a motion in the alternative—that is, counsel can move
for an order requiring the prosecution to obtain and turn over the records or, in the
alternative, for an order directing the agency to produce the records. See infra § 4.6A,
Evidence in Possession of Third Parties.

Item-by-item response. The judge may be willing to require the prosecution to respond
in writing to each discovery item in the motion, compelling the prosecution to examine
each item individually and creating a clearer record.

In camera review. If counsel believes that the prosecution has failed to produce
discoverable material, counsel may ask the judge to review the material in camera and
determine the portions that must be disclosed. See, e.g., infra 8 4.5J, In Camera Review
and Other Remedies (discussing such a procedure to ensure compliance with Brady).

H. Written Inventory

In providing discovery, the prosecution may just turn over documents without a written
response and without identifying the materials produced. To avoid disputes at trial over
what the prosecution has and has not turned over, counsel should review the materials,

create a written inventory of everything provided, and serve on the prosecutor (and file
with the court) the inventory documenting the evidence produced. The inventory also
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should recite the prosecutor’s representations about the nonexistence or unavailability of
requested evidence. Supplemental inventories may become necessary as the prosecution
discloses additional evidence or makes additional representations. A sample inventory is
available in the non-capital motions bank on the IDS website, www.ncids.org.

I. Continuing Duty to Disclose

If the State agrees to provide discovery in response to a request for statutory discovery, or
the court orders discovery, the prosecution has a continuing duty to disclose the
information. See G.S. 15A-907; State v. Cook, 362 N.C. 285 (2008) (recognizing duty
and finding violation by State’s failure to timely disclose identity and report of expert
witness); State v. Jones, 296 N.C. 75 (1978) (recognizing that prosecution was under
continuing duty to disclose once it agreed to provide discovery in response to request,
and ordering new trial for violation); State v. Ellis, 205 N.C. App. 650 (2010 (recognizing
duty). The prosecution always has a duty to disclose Brady evidence, with or without a
request or court order. See infra 8 4.5G, Need for Request.

J. Sanctions

Generally. Under G.S. 15A-910, the trial court may impose sanctions for the failure to
disclose or belated disclosure of discoverable evidence. The sanctions, in increasing order
of severity, are:

an order permitting discovery or inspection,

a continuance or recess,

exclusion of evidence,

mistrial, and

dismissal of charge, with or without prejudice.

G.S. 15A-910(a) also allows the court to issue any “other appropriate orders,” including
an order citing the noncomplying party for contempt. See also “Personal sanctions,”
below, in this subsection J. The court must make specific findings if it imposes any
sanction. See G.S. 15A-910(d); ¢f. State v. Ellis, 205 N.C. App. 650 (2010) (noting that
trial court is not required to make specific findings that it considered sanctions in denying
sanctions; transcript indicated that trial court considered defendant’s request for
continuance and that denial of continuance was not abuse of discretion).

Showing necessary for sanctions. At a minimum, the defendant must do the following to
obtain sanctions: (1) show that the prosecution was obligated to disclose the evidence
(thus, the importance of making formal discovery requests and motions); (2) show that
the prosecution violated its obligations (thus, the importance of making a record of the
evidence disclosed by the prosecution); and (3) request sanctions. See State v. Alston, 307
N.C. 321 (1983) (defendant failed to advise trial court of violation and request sanctions;
no abuse of discretion in trial court’s failure to impose sanctions).
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G.S. 15A-910(b) requires the court, in determining whether sanctions are appropriate, to
consider (1) the materiality of the subject matter and (2) the totality of circumstances
surrounding the alleged failure to comply with the discovery request or order. See also
State v. Dorman, ___ N.C. App. ___, 737 S.E.2d 452 (2013) (reversing order excluding
State’s evidence because order did not indicate court’s consideration of these two
factors), review dismissed, __ N.C. 743 S.E.2d 205 (2013) and appeal dismissed,
review denied, ___ N.C. __, 743 S.E.2d 206 (2013).

Appellate decisions (both before and after the enactment of G.S. 15A-910(b) in 2011)
indicate that various factors may strengthen an argument for sanctions, although none are
absolute prerequisites. Factors include:

e Importance of the evidence. See State v. Walter Lee Jones, 296 N.C. 75 (1978)
(motion for appropriate relief granted and new trial ordered for prosecution’s failure
to turn over laboratory report bearing directly on guilt or innocence of defendant); /n
re AM., __ N.C.App. ___, 724 S.E.2d 651 (2012) (ordering new trial for trial
court’s failure to allow continuance or grant other relief; State disclosed new witness,
the only eyewitness to alleged arson, on day of adjudicatory hearing).

e Existence of bad faith. See State v. McClintick, 315 N.C. 649, 662 (1986) (trial judge
“expressed his displeasure with state’s tactics” and took several curative actions);
State v. Jaaber, 176 N.C. App. 752, 756 (2006) (State took “appreciable action” to
locate missing witness statements; trial court did not abuse discretion in denying
mistrial).

e Unfair surprise. See State v. King, 311 N.C. 603 (1984) (no abuse of discretion in
denial of mistrial, as defendant was aware of statements that prosecution had failed to
disclose); State v. Aguilar-Ocampo, ___ N.C. App. ___, 724 S.E.2d 117 (2012)
(defendant conceded that he anticipated that State would offer expert testimony,
although he could not anticipate precise testimony).

e Prejudice to preparation for trial, including ability to investigate information, prepare
motions to suppress, obtain expert witnesses, subpoena witnesses, and engage in plea
bargaining. See State v. Williams, 362 N.C. 628 (2008) (photos destroyed by State
were material evidence favorable to defense, which defendant never possessed, could
not reproduce, and could not prove through testimony); State v. Warren Harden
Jones, 295 N.C. 345 (1978) (defendants failed to suggest how nondisclosure hindered
preparation for trial and failed to specify any items of evidence that they could have
excluded or rebutted more effectively had they learned of evidence before trial).

e Prejudice to presentation at trial, such as ability to question prospective jurors,
prepare opening argument and cross-examination, and determine whether the client
should testify. See State v. Pigott, 320 N.C. 96 (1987) (no abuse of discretion in
denial of mistrial; court finds that prosecution’s failure to disclose discoverable
photographs did not lead defense counsel to commit to theory undermined by
photographs); State v. King, 311 N.C. 603 (1984) (no abuse of discretion in denial of
mistrial; no suggestion that defendant would not have testified had prosecution
disclosed prior conviction).
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Practice note: In addition to citing the statutory basis for sanctions, be sure to
constitutionalize your request for sanctions for nondisclosure of evidence. Failure to do
S0 may constitute a waiver of constitutional claims. See State v. Castrejon, 179 N.C. App.
685 (2006).

Choice of sanction. The choice of sanction for a discovery violation is within the trial
court’s discretion and is rarely reversed. See State v. Jaaber, 176 N.C. App. 752 (2006)
(finding that statute does not require that trial court impose sanctions and leaves choice of
sanction, if any, in trial court’s discretion).

Probably the most common sanction is an order requiring disclosure of the evidence and
the granting of a recess or continuance. See, e.g., State v. Pender, ___ N.C. App. __, 720
S.E.2d 836 (2012) (trial court did not abuse discretion in denying defendant’s request for
mistrial for State’s failure to disclose new information provided by codefendant to State;
trial court’s order, in which court instructed defense counsel to uncover discrepancies on
cross-examination and allowed defense recess thereafter to delve into matter, was
permissible remedy); State v. Remley, 201 N.C. App. 146 (2009) (trial court did not abuse
discretion in refusing to dismiss case or exclude evidence for State’s disclosure of
incriminating statement of defendant on second day of trial; granting of recess was
adequate remedy where court said it would consider any additional request other than
dismissal or exclusion of evidence and defendant did not request other sanction or
remedy).

The failure of a trial court to grant a continuance may constitute an abuse of discretion
when the defendant requires additional time to respond to previously undisclosed
evidence. See State v. Cook, 362 N.C. 285, 295 (2008) (so holding but concluding that
denial of continuance was harmless beyond reasonable doubt because other evidence
against defendant was overwhelming); Inre A.M., ___ N.C. App. ___, 724 S.E.2d 651
(2012) (ordering new trial for trial court’s failure to allow juvenile continuance; State
disclosed new witness, the only eyewitness to alleged arson, on day of adjudicatory
hearing); see also infra § 13.4A, Motion for Continuance (discussing constitutional basis
for continuance).

Trial and appellate courts have imposed other, stiffer sanctions. They have imposed
sanctions specifically identified in the statute, such as exclusion of evidence, preclusion
of witness testimony, mistrial, and dismissal; and they have fashioned other sanctions to
remedy the prejudice caused by the violation and deter future violations. See, e.g., State v.
Canaday, 355 N.C. 242, 253-54 (2002) (ordering new trial for trial court’s failure to
exclude expert’s testimony or order retesting of evidence where State could not produce
underlying data from earlier test); State v. Mills, 332 N.C. 392 (1992) (trial court offered
defendant mistrial for State’s discovery violation); State v. Taylor, 311 N.C. 266 (1984)
(trial court prohibited State from introducing photographs and physical evidence it had
failed to produce in discovery); State v. Barnes, ___ N.C. App. ___, 741 S.E.2d 457
(2013) (trial court refused to exclude testimony for alleged untimely disclosure of State’s
intent to use expert but allowed defense counsel to meet privately with State’s expert for
over an hour before voir dire hearing); State v. Icard, 190 N.C. App. 76, 87 (2008) (trial
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court allowed defendant right to final argument), aff’d in part and rev’d in part on other
grounds, 363 N.C. 303 (2009); State v. Moncree, 188 N.C. App. 221 (2008) (finding that
trial court should have excluded testimony of State’s expert about identity of substance
found in defendant’s shoe where State failed to notify defendant of subject matter of
expert’s testimony; error not prejudicial); State v. James, 182 N.C. App. 698, 702 (2007)
(trial court excluded witness statement produced by State after discovery deadline set by
trial court); State v. Blankenship, 178 N.C. App. 351 (2006) (finding that trial court
abused discretion in failing to preclude expert witness not on State’s witness list from
testifying); State v. Banks, 125 N.C. App. 681 (1997) (as sanction for failure to preserve
evidence, trial court prohibited State from calling witness to testify about evidence,
stripped prosecution of two peremptory challenges, and allowed defendant right to final
argument before jury), aff’d per curiam, 347 N.C. 390 (1997); State v. Hall, 93 N.C. App.
236 (1989) (for belated disclosure of evidence, trial court ordered State’s witness to
confer with defense counsel and submit to questioning under oath before testifying); State
v. Adams, 67 N.C. App. 116 (1984) (trial court acted within discretion in dismissing
charges for prosecution’s failure to comply with court order requiring statutory
discovery); see also United States v. Bundy, 472 F.2d 1266 (D.C. Cir. 1972) (Levanthal,
J., concurring) (concurring opinion suggests that, as sanction for law-enforcement
officer’s failure to preserve notes, trial court could instruct jury that it was free to infer
that missing evidence would have been different from testimony at trial and would have
been helpful to defendant).

Mistrial or dismissal as sanction. Counsel may need to make additional arguments to
obtain a mistrial or dismissal for a discovery violation.

Some cases have applied the general mistrial standard to the granting of a mistrial as a
sanction for a discovery violation. See State v. Jaaber, 176 N.C. App. 752, 756 (2006)
(“mistrial is appropriate only when there are such serious improprieties as would make it
impossible to attain a fair and impartial verdict under the law” (citation omitted)); accord
State v. Pender, ___ N.C. App. ___, 720 S.E.2d 836 (2012).

Dismissal has been characterized as an extreme sanction, which should not be routinely
imposed and which requires findings detailing the prejudice warranting dismissal. State v.
Dorman, ___ N.C. App. ___, 737 S.E.2d 452 (2013) (reversing order dismissing charge
as sanction for State’s discovery violation because trial court did not explain prejudice to
defendant that warranted dismissal), review dismissed, _ N.C. 743 S.E.2d 205
(2013) and appeal dismissed, review denied, __ N.C. 743 S.E.2d 206 (2013); State
v. Allen, _ N.C. App. ___, 731 S.E.2d 510 (2012) (noting that dismissal is extreme
sanction and reversing court’s order of dismissal in circumstances of case); State v.
Adams, 67 N.C. App. 116 (1984) (recognizing that dismissal is extreme sanction and
upholding dismissal; because prejudice was apparent, trial court’s failure to make
findings did not warrant reversal or remand).

Personal sanctions. When determining whether to impose personal sanctions for
untimely disclosure of law enforcement and investigatory agencies’ files, the court must
presume that prosecuting attorneys and their staff acted in good faith if they made a
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reasonably diligent inquiry of those agencies and disclosed the responsive materials. See
G.S. 15A-910(c).

Criminal penalties. In 2011, the General Assembly amended G.S. 15A-903 to impose
criminal penalties for the failure to comply with statutory disclosure requirements. G.S.
15A-903(d) provides that a person is guilty of a Class H felony if he or she willfully
omits or misrepresents evidence or information required to be disclosed under G.S. 15A-
903(a)(1), the provision requiring the State to disclose its complete files to the defense.
The same penalty applies to law enforcement and investigative agencies that fail to
disclose required information to the prosecutor’s office under G.S. 15A-903(c). A person
is guilty of a Class 1 misdemeanor if he or she willfully omits or misrepresents evidence
or information required to be disclosed under any other provision of G.S. 15A-903.

Sanctions for constitutional violations. A court has the discretion to impose sanctions
under G.S. 15A-910 for failure to disclose exculpatory evidence. See, e.g., State v. Silhan,
302 N.C. 223 (1981) (trial court had authority to grant recess under G.S. 15A-910 for
prosecution’s failure to disclose exculpatory evidence), abrogated in part on other
grounds by State v. Sanderson, 346 N.C. 669 (1997).

Stronger measures, including dismissal, may be necessary for constitutional violations.
See State v. Williams, 362 N.C. 628 (2008) (upholding dismissal of charge of felony
assault on government officer; destruction of evidence flagrantly violated defendant’s
constitutional rights and irreparably prejudiced preparation of defense under G.S. 15A-
954).

Preservation of record. If the trial court denies the requested sanctions for a discovery
violation, counsel should be sure to include the materials at issue in the record for a
potential appeal. See State v. Mitchell, 194 N.C. App. 705, 710 (2009) (because defendant
did not include any of discovery materials in record, court finds that it could not
determine prejudice by trial court’s denial of continuance for allegedly late disclosure by
State); see also State v. Hall, 187 N.C. App. 308 (2007) (in finding that materials were
not discoverable, trial court stated that it would place materials under seal for appellate
review, but materials were not made part of the record and court of appeals rejected
defendant’s argument for that reason alone).

Sanctions against defendant for discovery violation. See infra “Sanctions” in § 4.8A,
Procedures for Reciprocal Discovery by Prosecution.

K. Protective Orders

G.S. 15A-908(a) allows either party to apply to the court, by written motion, for a
protective order protecting information from disclosure for good cause. Generally,
the State is more likely than the defense to seek a protective order. See infra
“Protective orders” in § 4.3E, Work Product and Other Exceptions. In some
circumstances, a defendant may want to consent to a protective order limiting the use
or dissemination of information as a condition of obtaining access to the information.
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See infra “In camera review and alternatives” in 8 4.6A, Evidence in Possession of
Third Parties.

L. Importance of Objection at Trial

If the State offers evidence at trial that was not produced in discovery, the defendant must
object and state the grounds for the objection to preserve the issue for appellate review.
See State v. Mack, 188 N.C. App. 365 (2008) (defendant cannot argue on appeal that trial
court abused its discretion in failing to sanction the State for discovery violation when
defense counsel did not properly object at trial to previously undisclosed evidence).

Practice note: The State has argued in some cases that if the defendant has moved before
trial for exclusion of evidence based on a discovery violation and the trial court denies
relief, the defendant must renew the objection when the evidence is offered at trial. State
v. Herrera, 195 N.C. App. 181 (2009) (assuming, arguendo, that objection requirement
applies but not ruling on argument), abrogation on other grounds recognized by State v.
Flaugher, _ N.C. App. ___, 713 S.E.2d 576 (2011). Accordingly, counsel should
always object at trial when the State offers evidence that has been the subject of a pretrial
motion to suppress or exclude.

Discovery Rights under G.S. 15A-903

Before the 2004 revisions to the discovery statutes, the defendant’s right to statutory
discovery was limited to specific categories of information. The defendant was entitled to
discovery of the defendant’s own statements, statements of codefendants, the defendant’s
prior criminal record, certain documents and physical objects, reports of examinations
and tests, and a witness’s statement after the witness testified. The defendant’s obligation
to disclose information to the State was also limited. Under the revised discovery statutes,
both the defendant and the prosecution are entitled to broader discovery. This section
discusses the defendant’s discovery rights under G.S. 15A-903. For further background
on the changes in North Carolina’s discovery laws, see supra 8 4.1A, Statutory Right to
Open-File Discovery. To the extent relevant, the discussion below includes a discussion
of the statutory discovery provisions in effect before 2004.

A. Obligation to Provide Complete Files

The most significant provision in the discovery statute is the requirement that the State
make available to the defendant “the complete files of all law enforcement agencies,
investigatory agencies, and prosecutors’ offices involved in the investigation of the
crimes committed or the prosecution of the defendant.” G.S. 15A-903(a)(1). The statute
defines “file” broadly, stating that it includes “the defendant’s statements, codefendants’
statements, witness statements, investigating officers’ notes, results of tests and
examinations, or any other matter or evidence obtained during the investigation of the
offenses alleged to have been committed by the defendant” (emphasis added). Specific
aspects of this definition are discussed below.
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B. Agencies Subject to Disclosure Requirements

Generally. General discovery principles have obligated prosecutors to provide to the
defense discoverable material in their possession and to obtain and turn over discoverable
material from other agencies involved in the investigation and prosecution of the
defendant. The 2004 changes and subsequent amendments to the discovery statutes not
only broadened the materials subject to discovery but also made clearer the obligation of
prosecutors to obtain, and involved agencies to provide to prosecutors, information
gathered in the investigation and prosecution of the defendant.

G.S. 15A-501(6), adopted in 2004, provides that following an arrest for a felony, a law
enforcement officer must make available to the State all materials and information
obtained in the course of the investigation. Because this obligation appears in the statutes
on law enforcement, it was easy to overlook. G.S. 15A-903 was therefore amended in
2007 to reinforce the obligation of law enforcement agencies to provide discoverable
material to the prosecutor. See G.S. 15A-903(c) (law enforcement and investigatory
agencies must on a timely basis provide to the prosecutor a copy of their complete files
related to a criminal investigation or prosecution).

G.S. 15A-903(a)(1)b1l., also added in 2007 and revised in 2011, further clarifies the
State’s discovery obligation to turn over information obtained by investigatory agencies
by defining such agencies as including any entity, “public or private,” that obtains
information on behalf of a law enforcement agency or prosecutor’s office in connection
with the investigation or prosecution of the defendant. This provision includes, for
example, private labs that do testing as part of the investigation or prosecution.

Duty to investigate and obtain. Prosecutors, on behalf of the State, have a duty to
investigate whether entities involved in the investigation and prosecution of the defendant
have discoverable information. See G.S. 15A-903(a)(1) (making “State” responsible for
providing complete files to defendant); State v. Tuck, 191 N.C. App. 768, 772—73 (2008)
(rejecting argument that prosecutor complied with discovery statute by providing defense
with evidence once prosecutor received it; State violates discovery statute if “(1) the law
enforcement agency or prosecuting agency was aware of the statement or through due
diligence should have been aware of it; and (2) while aware of the statement, the law
enforcement agency or prosecuting agency should have reasonably known that the
statement related to the charges against defendant yet failed to disclose it”); see also G.S.
15A-910(c) (personal sanctions against prosecutor inappropriate for untimely disclosure
of discoverable information in law enforcement and investigatory agency files if
prosecutor made reasonably diligent inquiry of agencies and disclosed the responsive
materials). But cf. State v. James, 182 N.C. App. 698, 702 (2007) (State’s discovery
obligation applies to “all existing evidence known by the State but does not apply to
evidence yet-to-be discovered by the State”).

The State has a comparable constitutional obligation to investigate, obtain, and disclose
records of others acting on the State’s behalf. See infra 8 4.5G, Prosecutor’s Duty to
Investigate.
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Particular agencies. Clearly, files within the prosecuting district attorney’s own office are
subject to the obligation to produce. The files include any materials obtained from other
entities; they need not be generated by the prosecutor’s office.

The files of state and local law-enforcement offices, public and private entities, and other
district attorney’s offices involved in the investigation or prosecution are likewise subject
to the obligation to produce.

The files of state and local agencies that are not law-enforcement or prosecutorial
agencies, such as schools and social services departments, are not automatically subject
to the State’s obligation to produce. A defendant would still be entitled to the information
in several instances.

e Information part of State’s file. Because of sharing arrangements, law enforcement
and prosecutorial agencies may have received a broad range of information from
other agencies, which are then part of the State’s files and must be disclosed. See,
e.g., G.S. 7B-307 (requiring that social services departments provide child abuse
report to prosecutor’s office and that local law enforcement coordinate its
investigation with protective services assessment by social services department); G.S.
7B-3100 (authorizing sharing of information about juveniles by various agencies,
including departments of social services, schools, and mental health facilities); 10A
N.C. ADMIN. Cobk 70A.0107 (requiring social services department to allow
prosecutor access to case record as needed for prosecutor to carry out
responsibilities). If the materials contain confidential information that the prosecutor
believes should not be disclosed, the prosecutor must obtain a protective order under
G.S. 15A-908 to limit disclosure.

e Information in prosecutor’s custody or control. The State’s obligation to disclose
applies to materials “within the possession, custody or control of the prosecutor.”
State v. Pigott, 320 N.C. 96, 102 (1987) (citation omitted). “Custody” or “control”
mean a right of access to the materials; the prosecutor need not have taken actual
possession of the materials. See State v. Crews, 296 N.C. 607 (1979) (materials within
possession of mental health center and social services department not discoverable
because prosecution had neither authority nor power to release information and was
denied access to it). A prosecutor may not simply leave materials in another entity’s
possession as a means of avoiding disclosure. See generally Martinez v. Wainwright,
621 F.2d 184, 188 (5th Cir. 1980) (prosecutor may not “avoid disclosure of evidence
by the simple expedient of leaving relevant evidence to repose in the hands of another
agency while utilizing his access to it in preparing his case for trial” (citation
omitted)).

e [nformation obtained on behalf of law enforcement or prosecutorial agency. The
State’s obligation to disclose applies to materials of an outside agency if that agency
obtains information on behalf of a law enforcement or prosecutorial agency and thus
meets the definition of “investigatory agency” in G.S. 15A-903(a)(1)b1. Compare
State v. Pendleton, 175 N.C. App. 230 (2005) (finding that social services department
did not act in prosecutorial capacity when it referred matter to police and department
employee sat in on interview between defendant and officer), with State v. Morell,
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108 N.C. App. 465 (1993) (social worker in child abuse case acted as law-
enforcement agent in interviewing defendant, rendering inadmissible custodial
statements made to social worker without Miranda warnings).

A defendant also may obtain information directly from an agency or entity by subpoena
or motion to the court. If counsel is uncertain whether the State is obligated to produce
the information as part of its discovery obligations, counsel can move for an order
compelling production by the State on the grounds described above or, in the alternative,
compelling the agency to produce the materials. See infra 8 4.6A, Evidence in Possession
of Third Parties.

C. Categories of Information

The discussion below addresses categories of information potentially covered by G.S.
15A-903(a)(1). For a discussion of additional categories of information discoverable on
statutory or constitutional grounds, see infra 8§ 4.4, Other Discovery Categories and
Mechanisms; § 4.5, Brady Material; and § 4.6, Other Constitutional Rights. Counsel
should include in discovery requests and motions all pertinent categories of information.

Generally. G.S. 15A-903(a)(1) requires the State to disclose its complete files to the
defense. The term “file” should not be construed in its everyday sense as the mere paper
file kept by the prosecutor in a particular case. G.S. 15A-903(a)(1)a. defines the term to
include several specific types of evidence, discussed below. It also includes a catch-all
category of “any other matter or evidence obtained during the investigation of the
offenses alleged to have been committed by the defendant.” (The term “file” also covers
every agency involved in the investigation and prosecution of the offenses. See supra 8§
4.3B, Agencies Subject to Disclosure Requirements). The disclosure requirements are
considerably broader than under the pre-2004 discovery statutes.

Practice note: The defendant has the right to inspect the original of any discoverable item
and to obtain a copy. G.S. 15A-903(a)(1)d. Defense counsel should not accept a copy if
he or she needs to review the originals, e.g., examine photographs; nor should counsel
accept the mere opportunity to review materials if he or she needs a copy for further
study.

Statements of defendant. G.S. 15A-903(a)(1)a. requires the State to disclose all
statements made by the defendant. See also Clewis v. Texas, 386 U.S. 707, 712 n.8
(1967) (suggesting that due process may require disclosure of a defendant’s statements).
In contrast to the pre-2004 statute, which required disclosure of the defendant’s
statements if relevant, the current statute contains no limitation on the obligation to
disclose.

For a discussion of the State’s obligation to record interrogations of defendants, see infra
8 14.3G, Recording of Statements.
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Statements of codefendants. G.S. 15A-903(a)(1)a. requires the State to disclose all
statements made by codefendants. In contrast to the pre-2004 statute, which required
disclosure if the State intended to offer a codefendant’s statement at a joint trial, the

statute contains no limitation on the obligation to disclose.

The statutory language requiring disclosure of a codefendant’s statements applies
whether the codefendant’s statements are kept in the file in the defendant’s case or are
kept separately. G.S. 15A-903(a)(1)a. expressly defines the term “file” as including
“codefendants’ statements.” The statute also includes “any other matter or evidence
obtained during the investigation of the offenses alleged to have been committed by the
defendant,” which presumably includes statements of codefendants obtained in the
investigation of the defendant. (G.S. 15A-927(c)(3) continues to authorize the court to
order the prosecutor to disclose the statements of all defendants in ruling on an objection
to joinder or on a motion to sever; while the State has the general obligation to disclose
such statements, a hearing on joinder or severance may provide additional discovery
opportunities. See infra 8 6.2, Joinder and Severance of Defendants.)

Written or recorded statements of witnesses. G.S. 15A-903(a)(1)a. requires the State to
disclose all statements made by witnesses. The statute contains no limitation on this
obligation, in contrast to the pre-2004 statute, which required disclosure of witness
statements only after the witness testified and only if the statement met certain formal
requirements (for example, the statement was signed or otherwise adopted or approved
by the witness). The current statutes require the State to turn over, as part of pretrial
discovery, any writing or recording evidencing a witness’s statement. See State v.
Shannon, 182 N.C. App. 350 (2007) (trial court committed prejudicial error by denying
discovery motion for notes of pretrial conversations between prosecutor’s office and
witnesses; General Assembly intended to eliminate more formal requirements for witness
statements by completely omitting such language from revised statute), notice of appeal
and petition for review withdrawn, 361 N.C. 702 (2007), superseded by statute in part on
other grounds as recognized in State v. Zamora-Ramos, 190 N.C. App. 420 (2008)
(recognizing that discovery statutes, as amended, do not require prosecutor to reduce to
writing oral witness statements if the statements do not significantly differ from previous
statements given to law enforcement [court does not question holding of Shannon about
elimination of formal requirements for witness statements]); accord State v. Milligan,
192 N.C. App. 677 (2008) (prosecutor’s notes of witness interview were discoverable);
see also Palermo v. United States, 360 U.S. 343, 362 (1959) (Brennan, J., concurring)
(right to witness’s statement rests in part on confrontation and compulsory process rights
in Sixth Amendment).

The State also must disclose witness statements it may use for impeachment of defense
witnesses. See State v. Tuck, 191 N.C. App. 768, 772—73 (2008) (holding that such
statements are part of State’s “file” and must be disclosed).

That notes and other materials reflect statements by witnesses and are therefore
discoverable does not necessarily mean that the statements are admissible against the
witness. See Milligan, 192 N.C. App. 677, 680-81 (defense counsel could ask witness on
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cross-examination whether she made certain statements but could not impeach witness
with prosecutor’s notes of witness’s statements, which were not signed or adopted by
witness; court also holds that trial court did not err in precluding defense counsel from
calling prosecutor as witness and offering notes, apparently on the ground that the notes
constituted extrinsic evidence on a collateral matter).

Practice note: To determine whether the prosecution has disclosed the statements of a
witness who testifies at trial, defense counsel may cross-examine the witness or request a
voir dire outside the presence of the jury. Counsel also may ask the court to order the
witness to turn over any materials he or she reviewed before taking the stand. See N.C. R.
EviD. 612(b).

Oral statements of witnesses. G.S. 15A-903(a)(1)a. requires the State to reduce all oral
statements made by witnesses to written or recorded form and disclose them to the
defendant except in limited circumstances, described below. This obligation is broader
than under the pre-2004 discovery statutes, which required the State to disclose oral
statements of the defendant and codefendants only.

The State meets its discovery obligation by providing to the defense the substance of oral
statements made by witnesses. State v. Rainey, 198 N.C. App. 427, 438-39 (2009) (court
of appeals notes that G.S. 15A-903 does not have an express substance requirement in its
current form, but “case law continues to use a form of the substance requirement for
determining the sufficiency of disclosures to a defendant”); State v. Zamora-Ramos, 190
N.C. App. 420 (2008) (State met its obligation to provide oral statements of informant to
defense by providing reports from the dates of each offense, which included notations of
officer’s meetings with informant after each controlled buy and summary of information
told to officer during each meeting). But cf- State v. Dorman, ___ N.C. App. ___, 737
S.E.2d 452 (2013) (holding that discovery statutes did not require State to document and
disclose conversations between police, prosecutor’s office, other agencies, and the
victim’s family regarding return of victim’s remains to family [decision appears to be
inconsistent with statutory requirement and cases interpreting it and may be limited to
circumstances of case]), review dismissed, ___ N.C. |, 743 S.E.2d 205 (2013) and
appeal dismissed, review denied, __ N.C. 743 S.E.2d 206 (2013).

G.S. 15A-903(a)(1)c. exempts oral statements made to a prosecuting attorney outside an
officer’s presence if they do not contain significantly new or different information than
the witness’s prior statements. See also State v. Small, 201 N.C. App. 331 (2009) (State
did not violate discovery statute by failing to disclose victim’s pretrial statement to
prosecutor where State disclosed victim’s statement to officers, given on the night of the
offense, and victim’s subsequent statement to prosecutor did not contain significantly
new or different information).

Practice note: The statute does not require the State to provide a description of the facts
and circumstances surrounding a witness’s statement. State v. Rainey, 198 N.C. App.
427, 438. But see infra 8 14.4B, Statutory Requirements for Lineups (describing
documentation that law enforcement must keep of lineups); see also State v. Hall, 134
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N.C. App. 417 (1999) (hypnotically refreshed testimony is inadmissible, but witness may
testify to facts he or she recounted before being hypnotized; State must disclose whether
witness had been hypnotized before witness testifies).

If the State fails to provide sufficient context for counsel to understand the statement—
for example, the State discloses a statement made by a witness without providing
information about the circumstances of the conversation—counsel should consider filing
a motion to compel the additional information. Rainey, 198 N.C. App. 427, 438
(“purpose of discovery under our statutes is to protect the defendant from unfair surprise
by the introduction of evidence he cannot anticipate” (citation omitted)); State v.
Patterson, 335 N.C. 437 (1994) (under previous version of discovery statute, under which
State was required to disclose substance of defendant’s oral statements, prosecution
violated statute by first producing written statement made by defendant to officer and
later producing defendant’s oral statement without disclosing that statement was made to
officer at time of written statement); see also supra § 4.1C, Court’s Inherent Authority
(discussing authority to compel disclosure if not prohibited by discovery statutes).

Investigating officer’s notes. The State must disclose any notes made by investigating
law-enforcement officers. This item is specifically identified as discoverable in G.S. 15A-
903(a)(1)a. An officer’s report, prepared from his or her notes, is not a substitute for the
notes themselves. See State v. Icard, 190 N.C. App. 76, 87 (2008) (State conceded that
failure to turn over officer’s handwritten notes violated discovery requirements), aff’d in
part and rev’d in part on other grounds, 363 N.C. 303 (2009).

The specific inclusion of officer’s notes in the discovery statute suggests that the State
must preserve the notes for production. See also G.S. 15A-903(c) (requiring law
enforcement agencies to provide the prosecutor with their complete files); G.S. 15A-
501(6) (to same effect); United States v. Harris, 543 F.2d 1247 (9th Cir. 1976)
(recognizing under narrower federal discovery rules that officers must preserve rough
notes); United States v. Harrison, 524 F.2d 421 (D.C. Cir. 1975) (to same effect). To be
safe, counsel should file a motion to preserve early in the case. See supra 8 4.2C,
Preserving Evidence for Discovery.

Results of tests and examinations and underlying data. G.S. 15A-903(a)(1)a. requires
the State to disclose the results of all tests and examinations. See also G.S. 15A-267(a)(1)
(right to DNA analysis [discussed infra in § 4.4E, Biological Evidence]).

As amended in 2011, the statute explicitly requires the State to produce, in addition to the
test or examination results, “all other data, calculations, or writings of any kind . . .,
including but not limited to, preliminary test or screening results and bench notes.” If the
State cannot provide the underlying data, the court may order the State to retest the
evidence. State v. Canaday, 355 N.C. 242, 253-54 (2002).

The requirement to produce underlying data is consistent with earlier cases, which
recognized that the defendant has the right not only to conclusory reports but also to any
tests performed, procedures used, calculations and notes, and other data underlying the
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report. State v. Cunningham, 108 N.C. App. 185 (1992) (defendant has right to data
underlying lab report on controlled substance); accord State v. Dunn, 154 N.C. App. 1
(2002) (relying on Cunningham and interpreting former G.S. 15A-903 as requiring that
State disclose information pertaining to laboratory protocols, false positive results,
quality control and assurance, and lab proficiency tests in drug prosecution); cf. State v.
Fair, 164 N.C. App. 770 (2004) (finding under former G.S. 15A-903 that defendant was
entitled to data collection procedures and manner in which tests were performed but that
State did not have obligation to provide information about peer review of the testing
procedure, whether the procedure had been submitted to scrutiny of scientific
community, or is generally accepted in scientific community).

A defendant’s right to underlying data and information also rests on the Law of the Land
Clause (article 1, section 19) of the North Carolina Constitution. Cunningham, 108 N.C.
App. 185, 195-96 (recognizing state constitutional right so that defendant is in position to
meet scientific evidence; ultimate test results did not “enable defendant’s counsel to
determine what tests were performed and whether the testing was appropriate, or to
become familiar with the test procedures”); see also State v. Canady, 355 N.C. 242, 253—
54 (2002) (relying in part on N.C. Const., art. 1, sec. 19 and 23, in finding that trial court
erred in allowing an expert for State to testify without allowing defendant an opportunity
to examine the expert’s testing procedure and data).

In cases decided under the former discovery statute, the defendant was not entitled to
polygraph tests and results. See State v. Brewington, 352 N.C. 489 (2000) (finding that
polygraph did not fall into category of physical or mental examinations discoverable
under pre-2004 discovery statute); accord State v. Allen, _ N.C. App. ___, 731 S.E.2d
510 (2012) (reaching same conclusion under pre-2004 statute, which court found
applicable because discovery hearing was held in 1999). Polygraphs also have been
found not to constitute Brady material. Wood v. Bartholomew, 516 U.S. 1 (1995). Under
the current discovery statute, the defendant should be entitled to polygraph tests and
results, either because they constitute tests or examinations under the statute or because
they are part of the file in the investigation of the case.

If the State intends to call an expert to testify to the results of a test or examination, the
State must provide the defense with a written report of the expert’s opinion. See infra §
4.3D, Notice of Witnesses and Preparation of Reports.

Practice note: Under the former statute, a defendant may have needed to make a specific
motion, sometimes called a Cunningham motion, asking specifically for both the test
results or reports and the underlying data. Such a motion is not required under the current
statute, which expressly requires the State to produce underlying data. If, however,
counsel believes that the State has not produced the required information or counsel
wants additional information about tests or examinations, counsel should specifically
identify the information in the discovery request and motion. See generally State v.
Payne, 327 N.C. 194, 201-02 (1990) (finding that discovery motion was not sufficiently
explicit to inform either the trial court or the prosecutor that the defendant sought the
underlying data). A sample motion for discovery of fingerprint evidence, including the
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underlying data, is available in the non-capital motions bank on the IDS website,
www.ncids.org.

Physical evidence. The defendant has the right, with appropriate safeguards, to inspect,
examine, and test any physical evidence or sample. See G.S. 15A-903(a)(1)d.; see also
G.S. 15A-267(a)(2), (3) (right to certain biological material and complete inventory of
physical evidence [discussed infra in 8 4.4E, Biological Evidence]).

In addition to the statutory right to test evidence, a defendant has a due process right to
“examine a piece of critical evidence whose nature is subject to varying expert opinion.”
State v. Jones, 85 N.C. App. 56, 65 (1987) (citation omitted). In drug cases, this
requirement means that the defendant has a constitutional as well as statutory right to
conduct an independent chemical analysis of controlled substances. Id. Defense counsel
should file a motion to preserve if he or she believes that the State may destroy evidence
or use it up in testing. See supra § 4.2C, Preserving Evidence for Discovery.

Although the defendant has the right to inspect, examine, and test any physical evidence
or sample in the State’s file, the State may not have an obligation to seek out particular
evidence for testing or perform any particular test. The North Carolina courts have held,
for example, that defendants do not have a constitutional right to require the State to
conduct DNA tests on evidence at the defendant’s request. See State v. Wright, 210 N.C.
App. 52 (2011) (defendant not entitled to a new trial when SBI Crime Lab tested only
DNA from toboggan found at crime scene and not hair and fiber lifts; defendant did not
argue that State failed to make the lifts available for testing, and one of defendant’s
previous attorneys requested and received an independent test of the toboggan; no
constitutional duty to perform particular tests on evidence); State v. Ryals, 179 N.C. App.
733 (2006) (court finds that former discovery statute did not require State to obtain DNA
from State’s witness and compare it with DNA from hair found on evidence; court also
finds no constitutional duty to perform test).

For DNA testing, the North Carolina General Assembly has now mandated that the State
conduct DNA tests of biological evidence collected by the State if the defendant requests
testing and meets certain conditions. See G.S. 15A-267(c); see also infra § 4.4E,
Biological Evidence. If the defense wants to conduct its own DNA tests (or for evidence
for which the defendant does not have a right to require the State to conduct testing), the
defendant may seek funds for an expert to conduct testing of the evidence. See infra Ch.
5, Experts and Other Assistance. If the defendant decides not to use the test results at
trial, the defendant generally does not have an obligation to disclose the test results to the
State. See infra “Nontestifying experts” in § 4.8C, Results of Examinations and Tests.

A defendant may have greater difficulty in obtaining physical evidence that the State has
not already collected, such as physical samples from a witness. See infra § 4.4F,
Nontestimonial Identification Orders.

Crime scenes. The former discovery statutes explicitly gave defendants the right to
inspect crime scenes under the State’s control. If a crime scene is under the State’s
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control, crime scenes likely remain subject to inspection and discovery as “physical
evidence,” discussed immediately above, and as “any other matter or evidence” under the
catch-all discovery language in G.S. 15A-903(a)(1)a.

The North Carolina courts also have recognized that the defendant has a constitutional
right to inspect a crime scene. See State v. Brown, 306 N.C. 151 (1982) (violation of due
process to deny defense counsel access to crime scene, which police had secured for
extended time).

The State may not have an obligation to preserve a crime scene. Id., 306 N.C. at 164
(stating that its holding that defense has right of access to crime scene should not “be
construed to mean that police or prosecution have any obligation to preserve a crime
scene for the benefit of a defendant’s inspection”). Counsel therefore should request
access to secured crime scenes and investigate unsecured scenes early in the case. If
counsel cannot obtain access to a crime scene controlled by a third party, counsel may be
able to obtain a court order allowing inspection of the scene under appropriate
limitations. See Henshaw v. Commonwealth, 451 S.E.2d 415 (Va. Ct. App. 1994) (relying
on North Carolina Supreme Court’s opinion in Brown and finding state constitutional
right to inspect crime scene controlled by private person—in this instance, apartment of
alleged victim in self-defense case); State v. Lee, 461 N.W.2d 245 (Minn. Ct. App. 1990)
(finding that prosecution had possession or control of premises where it had previously
processed premises for evidence and could arrange for similar access by defense; noting
that such access was not unduly intrusive); United States v. Armstrong, 621 F.2d 951 (9th
Cir. 1980) (noting that court could base order authorizing inspection of third-party
premises on its inherent authority).

A sample motion for entry and inspection of the premises of the alleged offense (based
on legal authority applicable to delinquency cases) is available in the juvenile motions
bank (under “Motions, Non-Capital”) on the IDS website, www.ncids.org.

Prior criminal record of defendant and witnesses. Former G.S. 15A-903 gave
defendants the right to their criminal record. Current G.S. 15A-903 does not contain an
explicit provision to that effect. However, G.S. 15A-1340.14(f) retains the right, stating
that if a defendant in a felony case requests his or her criminal record as part of a
discovery request under G.S. 15A-903, the prosecutor must furnish the defendant’s prior
criminal record within sufficient time to allow the defendant to determine its accuracy.
An attorney who has entered an appearance in a criminal case also has the right to obtain
the client’s criminal history through the Division of Criminal Information (DCI). G.S.
114-10.1(c). Defense attorneys do not have access to DCI and must request local law
enforcement to run the search. See State v. Thomas, 350 N.C. 315, 340 (1999) (upholding
trial court’s denial of defense motion for access to Police Information Network
[predecessor to DCI]; lack of access did not prejudice defendant); accord State v.
Williams, 355 N.C. 501, 543-44 (2002).

The discovery statutes do not explicitly cover criminal record information of witnesses.
See also State v. Brown, 306 N.C. 151 (1982) (finding under former discovery statute that
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State was not obligated to provide criminal records of witnesses). If the State has
obtained criminal records, however, they are part of the State’s file and must be disclosed
to the defense as part of the State’s general obligation to disclose its complete files in the
case. The State also has an obligation to disclose a witness’s criminal record under Brady,
which requires disclosure of impeachment evidence. See infra “Prior convictions and
other misconduct” in § 4.5C, Favorable to Defense.

Defense counsel also can obtain a person’s North Carolina criminal record through the
Criminal Information System (CIS), a database of all North Carolina criminal judgments
entered by court clerks. A terminal should be located in all public defender offices in
North Carolina. Terminals are also located in the clerk of court’s office. An attorney who
has entered an appearance in a criminal case also has the right to obtain “relevant”
information from DCI. G.S. 114-10.1(c). Some local agencies may not be willing,
however, to run a criminal history search about anyone other than the defendant. (The
cases have not specifically addressed whether this statute grants a defendant’s attorney a
broader right to information.)

D. Notice of Witnesses and Preparation of Reports

Requirement of request. The discovery statutes entitle the defendant to notice of the
State’s witnesses, both expert and lay. As with obtaining discovery of the State’s files,
the defendant must make a written request for discovery under G.S. 15A-903 and follow
up with a written motion if the State does not comply. See State v. Brown, 177 N.C. App.
177 (2006) (not error for trial court to allow victim’s father to testify although not
included on State’s witness list where defendant did not make request for witness list;
court also holds that although some cases require State to abide by witness list it has
provided without written request, State may call witness not on list if it has acted in good
faith and defendant is not prejudiced). For a further discussion of the requirement of a
request and motion, see supra § 4.2D, Requests for Discovery, and § 4.2E, Motions for
Discovery.

Notice of expert witnesses, including report of results of examinations or tests,
credentials, opinion, and basis of opinion. Within a reasonable time before trial, the
prosecutor must give notice “of any expert witnesses that the State reasonably expects to
call as a witness at trial.” Each such witness must prepare and the State must provide to
the defendant a report of the results of any examinations or tests conducted by the expert.
The State also must provide the expert’s credentials, opinion, and underlying basis for
that opinion. See G.S. 15A-903(a)(2); see also State v. Cook, 362 N.C. 285, 292, 294
(2008) (State violated G.S. 15A-903(a)(2) when it gave notice of expert witness five days
before trial and provided the witness’s report three days before trial; “State’s last-minute
piecemeal disclosure . . . was not ‘within a reasonable time prior to trial’”; trial court
abused discretion in denying defendant’s request for continuance); State v. Aguilar-
Ocampo, ___ N.C. App. ___, 724 S.E.2d 117 (2012) (State violated discovery statute by
failing to disclose identity of translator and State’s intent to offer his testimony; because
defendant anticipated testimony and fully cross-examined expert, trial court did not abuse
discretion in failing to strike testimony); State v. Moncree, 188 N.C. App. 221, 227
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(2008) (State violated G.S. 15A-903(a)(2) when SBI agent testified as expert witness
concerning substance found in defendant’s shoe and State did not notify defendant before
trial; although State notified defendant about intent to introduce lab reports for substances
found elsewhere during the stop, substance from defendant’s shoe was never sent to lab;
harmless error because defendant could have anticipated the evidence); State v.
Blankenship, 178 N.C. App. 351 (2006) (State failed to comply with discovery statutes
when it did not provide sufficient notice to defendant that an SBI agent would testify
about methamphetamine manufacture; trial court permitted agent to testify, over
defendant’s objection, as a fact witness, but State tendered agent as an expert and court of
appeals held that agent was an expert; trial court should not have allowed testimony and
new trial ordered).

Practice note: The courts sometimes classify a witness as a lay or fact witness not subject
to the expert witness discovery requirements (or the standards for admissibility of expert
opinion). See State v. Hall, 186 N.C. App. 267, 273 (2007) (distinguishing Blankenship,
court finds that physician assistant testified as fact witness, not as expert witness). If the
testimony depends on specialized training or experience, counsel should argue that the
testimony is subject to the standards on notice (and admissibility) of the testimony. Cf.
ROBERT P. MOSTELLER ET AL., NORTH CAROLINA EVIDENTIARY FOUNDATIONS § 10-2(B),
at 10-5 (2d ed. 2006) (expressing concern that offering of expert testimony “in lay
witness clothing” evades disclosure and reliability requirements for expert testimony).

Before the 2004 revisions to the discovery statute, trial courts had the discretion to
require a party’s expert witness to prepare a written report of examinations or tests and
provide it to the opposing party if the party intended to call the expert as a witness. See
State v. East, 345 N.C. 535 (1997). The current statute mandates notice, including
preparation of a written report of test and examination results, if a party reasonably
expects to call an expert to testify (and the requesting party has complied with the
requirements for requesting discovery).

Notice of other witnesses. At the beginning of jury selection, the prosecutor must
provide the defendant with a list of the names of all other witnesses that the State
reasonably expects to call during trial unless the prosecutor certifies in writing and under
seal that disclosure may subject the witnesses or others to harm or coercion or another
compelling need exists. The court may allow the State to call lay witnesses not included
on the list if the State, in good faith, did not reasonably expect to call them. The court
also may permit, in the interest of justice, any undisclosed witness to testify. See G.S.
15A-903(a)(3); State v. Brown, 177 N.C. App. 177 (2006) (relying, in part, on good faith
exception to allow State to call witness not on witness list where State was unaware of
witness until witness approached State on morning of trial and on voir dire witness
confirmed State’s representation).

If the defendant has given notice of an alibi defense and disclosed the identity of its alibi
witnesses, the court may order on a showing of good cause that the State disclose any
rebuttal alibi witnesses no later than one week before trial unless the parties and court
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agree to different time frames. G.S. 15A-905(c)(1)a.; see also infra 8 4.8E, Notice of
Defenses.

Before the 2004 revisions, trial courts had the discretion to require the parties to disclose
their witnesses during jury selection. See, e.g., State v. Godwin, 336 N.C. 499 (1994). The
current statute makes disclosure mandatory (assuming the requesting party has complied
with the requirements for requesting discovery).

E. Work Product and Other Exceptions

G.S. 15A-904 limits the discovery obligations of the prosecution in specified respects.
Subsection (c) of G.S. 15A-904 makes clear that the statutory limits do not override the
State’s duty to comply with federal or state constitutional disclosure requirements.

Prosecutor work product. G.S. 15A-904(a) provides that the State is not required to
disclose to the defendant “written materials drafted by the prosecuting attorney or the
prosecuting attorney’s legal staff for their own use at trial, including witness
examinations, voir dire questions, opening statements, and closing arguments.” Id. The
State also is not required to disclose legal research, records, correspondence, reports,
memoranda, or trial preparation interview notes prepared by the prosecuting attorney or
by the prosecuting attorney’s legal staff if such documents contain the opinions, theories,
strategies, or conclusions of the prosecuting attorney or legal staff. /d. This formulation
of “work product” is considerably narrower than the former statute’s provisions. The
rationale for the change is as follows.

The attorney work-product doctrine is “designed to protect the mental processes of the
attorney from outside interference and provide a privileged area in which he can analyze
and prepare his client’s case.” State v. Hardy, 293 N.C. 105, 126 (1977). At its broadest,
the doctrine has been interpreted as protecting information collected by an attorney and
his or her agents in preparing the case, including witness statements and other factual
information. See Hickman v. Taylor, 329 U.S. 495 (1947) (discussing doctrine in civil
cases). At its core, however, the doctrine is concerned with protecting the attorney’s
mental impressions, opinions, conclusions, theories, and strategies. See Hardy, 293 N.C.
105, 126. Former G.S. 15A-904 reflected the broader version of the work-product
doctrine, although the statute did not specifically mention the term. /d. (discussing statute
and doctrine). It allowed the State to withhold from the defendant internal documents
made by the prosecutor, law enforcement, or others acting on the State’s behalf in
investigating or prosecuting the case unless the documents fell within certain
discoverable categories (for example, a document contained the defendant’s statement).

Current G.S. 15A-904 reflects the narrower version of the doctrine. It continues to protect
the prosecuting attorney’s mental processes while allowing the defendant access to
factual information collected by the State. The revised statute provides that the State may
withhold written materials drafted by the prosecuting attorney or legal staff for their own
use at trial, such as opening statements and witness examinations, which inherently
contain the prosecuting attorney’s mental processes; and legal research, records,
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correspondence, memoranda, and trial preparation notes to the extent they reflect such
mental processes. The current statute does not protect materials prepared by non-legal
staff or by personnel not employed by the prosecutor’s office, such as law-enforcement
officers. It also does not protect evidence or information obtained by a prosecutor’s
office. For example, interview notes reflecting a witness’s statements, whether prepared
by a law-enforcement officer or a member of the prosecutor’s office, are not protected
under the work-product provision; however, interview notes made by prosecutors or legal
staff reflecting their theories, strategies, and the like are protected.

Cases interpreting the current version of G.S. 15A-904 reflect the narrower scope of the
statute. See State v. Shannon, 182 N.C. App. 350, 361-62 (2007) (recognizing narrow
scope of statute), notice of appeal and petition for review withdrawn, 361 N.C. 702
(2007), superseded by statute in part on other grounds as recognized in State v. Zamora-
Ramos, 190 N.C. App. 420 (2008) (recognizing that discovery statutes, as amended, do
not require prosecutor to reduce to writing oral witness statements if the statements do
not significantly differ from previous statements given to law enforcement [court does
not question holding of Shannon about narrower scope of work product protection]).

Work product principles are not the same throughout criminal proceedings. Protections
for the defendant’s “work product” are considerably broader. See infra § 4.8,
Prosecution’s Discovery Rights. In post-conviction proceedings, there is no protection for
a prosecutor’s work product related to the investigation and prosecution of the case. See
supra 8 4.1F, Postconviction Proceedings.

Practice note: If the trial court finds that materials are work product and are not
discoverable, defense counsel must confirm that the materials are placed under seal and
included as part of the record on appeal. See State v. Hall, 187 N.C. App. 308 (2007)
(prosecutor prepared work product inventory and filed it with trial court; in finding that
materials were not discoverable, trial court stated that it would place materials under seal
for appellate review, but materials were not made part of the record and court of appeals
rejected defendant’s argument for that reason alone).

Confidential informants. Under 2007 amendments to the discovery law, the State is not
required to disclose the identity of a confidential informant unless otherwise required by
law. G.S. 15A-904(al). The amended statute does not require the State to obtain a
protective order to withhold the identity of a confidential informant. See State v. Leyva,
181 N.C. App. 491, 496 (2007) (State did not request a protective order because the
discovery statutes did not require the State to disclose information about a confidential
informant, who was not testifying at trial). A defendant may have a constitutional and
statutory right in some circumstances to disclosure of an informant’s identity. See infra §
4.6D, Identity of Informants.

Under a former provision of the discovery statute, the State could withhold a statement of
the defendant to a confidential informant if the informant’s identity was a prosecution
secret, the informant was not going to testify for the prosecution, and the statement was
not exculpatory. If the State withheld a statement on that ground, the informant could not
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testify at trial. See State v. Batchelor, 157 N.C. App. 421 (2003). The current statute does
not contain any exception for statements to confidential informants. Accordingly, the
State would appear to need a protective order to withhold such statements (presumably
on the ground that disclosure of the statements would disclose the informant’s identity)
and also could not call the informant to testify at trial.

Personal identifying information of witnesses. Under 2007 amendments to the
discovery law, the State is not required to provide a witness’s personal identifying
information other than the witness’s name, address, date of birth, and published phone
number unless the court determines, on motion by the defendant, that additional
information is required to identify and locate the witness. G.S. 15A-904(a2).

Under 2011 amendments, the State is not required to disclose the identity of any person
who provides information about a crime or criminal conduct to a Crime Stoppers
organization under promise of anonymity unless otherwise ordered by a court (G.S. 15A-
904(a3)); and the State is not required to disclose a Victim Impact Statement, as defined
in G.S. 15A-904(a4), unless otherwise required by law.

Protective orders. G.S. 15A-908(a) allows either party to apply to the court, by written
motion, for a protective order protecting information from disclosure for good cause,
such as substantial risk to any person of physical harm, intimidation, bribery, economic
reprisals, or unnecessary annoyance or embarrassment.

The State (or the defendant) may apply ex parte for a protective order. If an ex parte order
is granted, the opposing party receives notice of entry of the order but not the subject
matter of the order. G.S. 15A-908(a). If the court enters an order granting relief, the court
must seal and preserve in the record for appeal any materials submitted to the court for
review.

Other Discovery Categories and Mechanisms

The discussion below covers categories of information that may be discoverable under
North Carolina law but are not specifically identified in G.S. 15A-903(a)(1) (right to
complete files) or G.S. 15A-903(a)(2) (notice of expert and other witnesses). For a
discussion of categories of information discoverable under those statutes, see supra 8 4.3,
Discovery Rights under G.S. 15A-903. See also § 4.5, Brady Material, and § 4.6, Other
Constitutional Rights. Counsel should include in discovery requests and motions all
pertinent categories of information.

A. Plea Arrangements and Immunity Agreements

G.S. 15A-1054(a) authorizes prosecutors to agree not to try a suspect, to reduce the
charges, and to recommend sentence concessions on the condition that the suspect will
provide truthful testimony in a criminal proceeding. Prosecutors may enter into such plea
arrangements without formally granting immunity to the suspect. G.S. 15A-1054(c)
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requires the prosecution to give written notice to the defense of the terms of any such
arrangement within a reasonable time before any proceeding in which the person is
expected to testify.

Some opinions have interpreted the statute to require the State to disclose all plea
arrangements with witnesses, regardless with whom made and whether formal or
informal. See, e.g., State v. Brooks, 83 N.C. App. 179 (1986) (law enforcement officer
told witness he would talk to prosecutor and see about sentence reduction if witness
testified against defendant; violation found for failure to disclose this information); State
v. Spicer, 50 N.C. App. 214 (1981) (although prosecutor stated there was no agreement,
witness stated that he expected prosecutor to drop felonies to misdemeanors; violation
found for failure to disclose this information). Other opinions take a narrower view. See,
e.g., State v. Crandell, 322 N.C. 487 (1988) (finding that State did not violate statute by
failing to disclose plea arrangement with law enforcement agency; statute requires
disclosure of plea arrangements entered into by prosecutors); State v. Lowery, 318 N.C.
54 (1986) (statute did not require disclosure because prosecutor had not entered into
formal agreement with defendant).

Defense counsel therefore should draft a broad discovery request and motion for such
information, including all evidence, documents, and other information concerning all
deals, concessions, inducements, and incentives offered to any witness in the case.
Counsel should base the request on: (1) the prosecutor’s obligation under G.S. 15A-
1054(c) to disclose such arrangements; (2) the prosecutor’s obligation under G.S. 15A-
903(a) to disclose the complete files of the investigation and prosecution of the offenses
allegedly committed by the defendant, including oral statements by witnesses (see supra
“Oral statements of witness” in § 4.3C, Categories of Information); and (3) the
prosecutor’s obligation under Brady to disclose impeachment evidence. See Giglio v.
United States, 405 U.S. 150, 155 (1972) (“evidence of any understanding or agreement as
to a future prosecution would be relevant to . . . credibility”); Boone v. Paderick, 541
F.2d 447 (4th Cir. 1976) (North Carolina conviction vacated on habeas for failure to
disclose promise of leniency made by police officer); see also infra § 4.5C, Favorable to
Defense (discussing Brady material). In addition to obtaining complete information, a
discovery request and motion based on these additional grounds may provide for a
greater remedy than specified in G.S. 15A-1054(c)—a recess—if the State fails to turn
over the required information. A sample motion to reveal deals or concessions is
available in the non-capital motions bank on the IDS website, www.ncids.org.

B. 404(b) Evidence

North Carolina Rule of Evidence 404(b) provides that a defendant’s prior “bad acts” are
admissible if offered for a purpose other than to prove his or her character. The prior acts
need not have resulted in a conviction.

Before 2004, the discovery statutes did not give defendants the right to discover 404(b)
evidence. Defendants argued that North Carolina Rule of Evidence Rule 404(b) mandated
that the prosecution give notice of “bad acts” evidence before trial, an argument the
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courts rejected. See State v. Payne, 337 N.C. 505 (1994). The revised discovery statutes
and other grounds provide a basis for disclosure, however:

e |f the prosecution intends to use 404(b) evidence against the defendant, the evidence
is presumably part of the complete files of the investigation and prosecution of the
defendant and so is subject to the State’s general discovery obligations under G.S.
15A-903(a)(1).

e The trial court likely has the inherent authority to require disclosure in the interests of
justice. See generally FED. R. EVID. 404(b) & Commentary to 1991 Amendment
(recognizing that pretrial notice of such evidence serves to “reduce surprise and
promote early resolution on the issue of admissibility”).

e Inaddition to or in lieu of moving for disclosure of Rule 404(b) evidence, defense
counsel may file a motion in limine to preclude admission of such evidence, which
may reveal the existence of such evidence as well as limit its use.

A sample motion to disclose evidence of prior bad acts is available in the capital trial
motions bank on the IDS website, www.ncids.org.

C. Examinations and Interviews of Witnesses

Examinations. In State v. Horn, 337 N.C. 449 (1994), the court held that a trial judge
may not compel a victim or witness to submit to a psychological examination without his
or her consent. See also State v. Carter, ___ N.C. App. ___, 718 S.E.2d 687 (2011)
(mentioning Horn and finding that defendant presented no authority for argument on
appeal that trial court violated his federal and state constitutional rights by refusing to
order examination of victim), rev'd on other grounds, ___ N.C. |, 739 S.E.2d 548
(2013).

Horn held further that a trial judge may grant other relief if the person refuses to submit
to a voluntary examination. A judge may appoint an expert for the defense to interpret
examinations already performed on the person, deny admission of the State’s evidence
about the person’s condition, and dismiss the case if the defendant’s right to present a
defense is imperiled. Accordingly, counsel should consider filing a motion requesting
that the person submit to an examination. If the person refuses, defense counsel may have
grounds for asking for the relief described in Horn.

Additional decisions hold that a judge does not have the authority to order a victim or
witness to submit to a physical examination without consent. See State v. Hewitt, 93 N.C.
App. 1 (1989) (trial judge may order physical examination only if victim or victim’s
guardian consents). But see People v. Chard, 808 P.2d 351 (Colo. 1991) (reviewing
Hewitt and finding that majority of courts have recognized the authority of trial courts to
order a physical examination of the victim on a showing of compelling need).

The defendant’s ability to require the State to obtain physical evidence from a victim or
witness is also limited. See supra “Physical evidence” in § 4.3C, Categories of
Information, and § 4.4F, Nontestimonial Identification Orders. Defendants may inspect
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and, under appropriate safeguards, test physical evidence already collected by the State.
The defendant also may request that the State conduct DNA tests of biological evidence
collected by the State. See infra 8 4.4E, Biological Evidence.

For a discussion of the State’s ability to obtain an examination of a defendant who
intends to introduce expert testimony on his or her mental condition, see infra “Insanity
and other mental conditions” in § 4.8E, Defenses.

Interviews. The defendant generally does not have the right to compel a witness to
submit to an interview. See State v. Phillips, 328 N.C. 1 (1991); State v. Taylor, 178 N.C.
App. 395 (2006) (holding under revised discovery statutes that police detective was not
required to submit to interview by defense counsel). The State may not, however, instruct
witnesses not to talk with the defense. See State v. Pinch, 306 N.C. 1, 11-12 (1982)
(obstructing defense access to witnesses may be grounds for reversal of conviction),
overruled in part on other grounds by State v. Robinson, 336 N.C. 78 (1994); see also 6
WAVYNE R. LAFAVE ET AL., CRIMINAL PROCEDURE § 24.3(h), at 399-401 (3d ed. 2007)
[hereinafter LAFAVE, CRIMINAL PROCEDURE] (interpreting Webb v. Texas, 409 U.S. 95
(1972), and other decisions as making it a due process violation for prosecutor to
discourage prospective witnesses from testifying for defense).

In limited circumstances, defense counsel may have the right to depose a witness. See
infra 8 4.4D, Depositions. Courts also have compelled witness interviews for discovery
violations. See State v. Hall, 93 N.C. App. 236 (1989) (as sanction for discovery
violation, court ordered State’s witness to confer with defense counsel and submit to
questioning under oath before testifying).

Ethical rules may constrain the ability of defense counsel to interview a child in the
absence of a parent or guardian. See KELLA W. HATCHER, JANET MASON & JOHN RUBIN,
ABUSE, NEGLECT, DEPENDENCY, AND TERMINATION OF PARENTAL RIGHTS PROCEEDINGS IN
NORTH CAROLINA § 1.4.C.3 (Access to Information and People) (UNC School of
Government, 2011) (discussing ethics opinions prohibiting attorney from communicating
with child represented by guardian ad litem and from communicating with prosecuting
witness who is less than 14 years old in physical or sexual abuse case without consent of
parent or guardian), available at http://sogpubs.unc.edu/electronicversions/pdfs/andtpr.pdf;
see also N.C. State Bar R. Professional Conduct 4.2, 4.3 (interviewing represented and
unrepresented witnesses).

D. Depositions

A defendant in a criminal case may take depositions for the purpose of preserving
testimony of a person who is infirm, physically incapacitated, or a nonresident of this
state. See G.S. 8-74; State v. Barfield, 298 N.C. 306 (1979), disavowed in part on other
grounds by State v. Johnson, 317 N.C. 193 (1986).

A defendant may have a further right to take a deposition of a person residing in a state or
U.S. territory outside North Carolina. In 2011, the General Assembly added G.S. Chapter
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1F, the North Carolina Interstate Depositions and Discovery Act. Its principal purpose
was to simplify the procedure for the parties in a civil case in one state to take depositions
of witnesses in another state. The pertinent legislation also amended N.C. Rule of Civil
Procedure 45, which applies to criminal cases pursuant to G.S. 15A-801 and G.S. 15A-
802. Rule 45(f) sets forth the procedure for obtaining discovery, including depositions of
a person residing outside North Carolina, and does not exclude criminal cases. If Rule
45(f) applies to criminal cases, a party in a North Carolina criminal case would be able to
obtain a deposition (or other discovery) in another state if the state allows such discovery
in criminal cases. See N.C. R. Civ. P. 45(f) (requiring party to follow available processes
and procedures of jurisdiction where person resides). Rule 45(f) describes the procedure
for obtaining a deposition, including obtaining a commission (an order) from a North
Carolina court before seeking discovery in the other state.

E. Biological Evidence
G.S. 15A-267(a) gives the defendant a right of access before trial to the following:

e any DNA analysis in the case;
e any biological material that
0 has not been DNA tested
o was collected from the crime scene, the defendant’s residence, or the defendant’s
property
[the punctuation in the statute makes it unclear whether both of the above
conditions must be met or only one]; and
e acomplete inventory of all physical evidence connected to the investigation.

G.S. 15A-267(b) states that access to the above is as provided in G.S. 15A-902, the
statute on requesting discovery, and as provided in G.S. 15A-952, the statute on pretrial
motions. Therefore, counsel should request the above in his or her discovery request and
follow up with a motion as necessary. See also G.S. 15A-266.12(d) (State Bureau of
Investigation not required to provide the state DNA database for criminal discovery
purposes; request to access a person’s DNA record must comply with G.S. 15A-902).

On motion of the defendant, the court must order the State to conduct DNA testing of
biological evidence it has collected and run a comparison with CODIS (the FBI’s
combined DNA index system) if the defendant meets the conditions specified in G.S.
15A-267(c). In 2009, the General Assembly amended G.S. 15A-269(c) to make testing
mandatory, not discretionary, if the defendant makes the required showing.

In lieu of or in addition to asking for the SBI to conduct DNA testing, the defendant may
seek funds for an expert to conduct testing of the evidence. See infra Chapter 5, Experts
and Other Assistance. If the defendant does not intend to offer the tests at trial, the
defendant generally does not have an obligation to disclose the test results to the State.
See infra “Nontestifying experts” in § 4.8C, Results of Examinations and Tests.
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Legislative note: G.S. 15A-268 requires agencies with custody of biological evidence to
retain the evidence according to the schedule in that statute. Effective June 19, 2013, S.L.
2013-171 (S 630) adds G.S. 20-139.1(h) to require preservation of blood and urine
samples subject to a chemical analysis for the period of time specified in that statute and,
if a motion to preserve has been filed, until entry of a court order about disposition of the
evidence.

F. Nontestimonial Identification Orders

G.S. 15A-271 through G.S. 15A-282 allow the prosecution in some circumstances to
obtain a nontestimonial identification order for physical evidence (fingerprints, hair
samples, saliva, etc.) from a person suspected of committing a crime. See generally
ROBERT L. FARB, ARREST, SEARCH, AND INVESTIGATION IN NORTH CAROLINA 433-36
(UNC School of Government, 4th ed. 2011). The defendant has the right to any report of
nontestimonial identification procedures conducted on him or her. See G.S. 15A-282.

In some circumstances a defendant also has the right to request that nontestimonial
identification procedures be conducted on himself or herself. See G.S. 15A-281
(specifying conditions for issuance of order). The defendant generally does not have the
right to a nontestimonial identification order to obtain physical samples from a third
party. See State v. Tucker, 329 N.C. 709 (1991) (defendant could not use nontestimonial
identification order to obtain hair sample of possible suspect). But cf. Fathke v. State, 951
P.2d 1226 (Alaska Ct. App. 1998) (court had authority to issue subpoena compelling
witness to produce fingerprints, which constitute objects subject to subpoena).

A sample motion for nontestimonial identification procedures to be conducted is in the
non-capital motions bank on the IDS website, www.ncids.org.

G. Potential Suppression Issues

Generally. To enable defense counsel to determine whether to file a motion to suppress
evidence (under G.S. 15A-971 through G.S. 15-980), counsel should seek discovery of
the following (some of which may be in the court file and thus already accessible to
counsel and some of which may be a part of the State’s investigative and prosecutorial
files and thus subject to the State’s general discovery obligations under G.S. 15A-
903(a)(1)):

e search warrants, arrest warrants, and nontestimonial identification orders issued in
connection with the case;

e adescription of any property seized from the defendant and the circumstances of the
seizure;

e the circumstances of any pretrial identification procedures employed in connection
with the alleged crimes (lineups, photo arrays, etc.);

e adescription of any communications between the defendant and law-enforcement
officers; and
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e adescription of any surveillance (electronic, visual, or otherwise) conducted of the
defendant or others resulting in the interception of any information about the
defendant and the offense with which he or she is charged.

Innocence initiatives. In the last several years, the General Assembly has enacted
requirements for recording interrogations (G.S. 15A-211) and conducting lineups (G.S.
15A-284.52) as part of an effort to increase the reliability of convictions. For a discussion
of these requirements, see infra § 14.3G, Recording of Statements, and § 14.4B, Statutory
Requirements for Lineups.

The statutes containing these requirements do not contain specific procedures for
discovery, but interrogations and lineups are part of the complete files of the investigation
and prosecution and are therefore subject to discovery under G.S. 15A-903(a)(1).
Counsel should specifically request the information as part of his or her discovery
requests and motions.

Electronic surveillance. G.S. 15A-294(d) through (f) describe a defendant’s rights to
obtain information about electronic surveillance of him or her. For a further discussion of
electronic surveillance and related investigative methods, which is regulated by both state
and federal law, see ROBERT L. FARB, ARREST, SEARCH, AND INVESTIGATION IN NORTH
CAROLINA 187-96 (UNC School of Government, 4th ed. 2011) and Jeff Welty,
Prosecution and Law Enforcement Access to Information about Electronic
Communications, ADMINISTRATION OF JUSTICE BULLETIN No. 2009/05 (Oct. 2009),
available at www.sog.unc.edu/pubs/electronicversions/pdfs/aojb0905.pdf.

Chemical analysis results. A person charged with an implied consent offense has a right
to a copy of the chemical analysis results the State intends to offer into evidence, whether
in district or superior court. The statute, G.S. 20-139.1(e), provides that failure to provide
a copy to the defendant before trial is grounds for a continuance but not grounds to
suppress the chemical analysis results or dismiss the charges.

H. Other Categories

Joinder and severance. See G.S. 15A-927(c)(3) (right to codefendant’s statements,
discussed supra in * Statements of codefendants” in 8 4.3C, Categories of Information).

Transcript of testimony before drug trafficking grand jury. See G.S. 15A-623(b)(2),
discussed infra in “Discovery of testimony” in § 9.5, Drug Trafficking Grand Jury).
Brady Material

A. Duty to Disclose

Constitutional requirements. The prosecution has a constitutional duty under the Due
Process Clause to disclose evidence if it is
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o favorable to the defense and
e material to the outcome of either the guilt-innocence or sentencing phase of a trial.

Brady v. Maryland, 373 U.S. 83 (1963). Several U.S. Supreme Court cases have
addressed the prosecution’s obligation to disclose what is known as Brady material,
including:

e Smithv. Cain, ___U.S. 132 S. Ct. 627 (2012) (reversing defendant’s conviction
for Brady violation; eyewitness’s undisclosed statements to police that he could not
identify defendant contradicted his trial testimony identifying defendant as
perpetrator);

e Conev. Bell, 556 U.S. 449 (2009) (undisclosed documents strengthened inference
that defendant was impaired by drugs around the time his crimes were committed;
remanded for further consideration of potential impact on sentencing);

e Banks v. Dretke, 540 U.S. 668 (2004) (failure to disclose that one of witnesses was
paid police informant and that another witness’s trial testimony had been intensively
coached by prosecutors and law enforcement officers; evidence met materiality
standard and therefore established sufficient prejudice to overcome procedural default
in state postconviction proceedings);

o Strickler v. Greene, 527 U.S. 263 (1999) (contrast between witness’s trial testimony
of terrifying circumstances she observed and initial statement to detective describing
incident as trivial established impeaching character of initial statement, which was not
disclosed; evidence was not sufficiently material to outcome of proceedings and
therefore did not establish sufficient prejudice to overcome procedural default);

o Kyles v. Whitley, 514 U.S. 419 (1995) (cumulative effect of undisclosed evidence
favorable to defendant required reversal of conviction and new trial);

e United States v. Bagley, 473 U.S. 667 (1985) (favorable evidence includes
impeachment evidence, in this instance, agreements by government to pay informants
for information; remanded to determine whether nondisclosure warranted relief);

e United States v. Agurs, 427 U.S. 97 (1976) (nondisclosure of victim’s criminal record
to defense did not meet materiality standard and did not require relief in
circumstances of case); and

e Brady v. Maryland, 373 U.S. 83 (1963) (violation of due process by failure of
prosecutor to disclose statement that codefendant did actual killing; because statement
would only have had impact on capital sentencing proceeding and not on guilt-
innocence determination, case remanded for resentencing).

North Carolina cases. North Carolina cases granting Brady relief include: State v.
Williams, 362 N.C. 628 (2008) (dismissal upheld where State created and then destroyed
a poster that was favorable to the defense, was material, and could have been used to
impeach State’s witness); State v. Canady, 355 N.C. 242 (2002) (defendant had right to
know about informants in a timely manner so he could interview individuals and develop
leads; new trial ordered); State v. Absher, 207 N.C. App. 377 (2010) (unpublished)
(dismissing case for destruction of evidence); State v. Barber, 147 N.C. App. 69 (2001)
(finding Brady violation for State’s failure to disclose cell phone records showing that
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person made several calls to decedent’s house the night of his death, which would have
bolstered defense theory that person had threatened decedent with arrest shortly before
his death and that defendant committed suicide); see also infra 8 4.6A, Evidence in
Possession of Third Parties (discussing cases in which North Carolina courts found that
evidence in possession of third parties was favorable and material and nondisclosure
violated due process).

North Carolina also recognizes that prosecutors have an ethical obligation to disclose
exculpatory evidence to the defense. N.C. STATE BAR REV’D RULES OF PROF’L CONDUCT
R. 3.8(d) (prosecutor has duty to make timely disclosure to defense of all evidence that
tends to negate guilt or mitigate offense or sentence); see also N.C. CONST. art 1, sec. 19
(Law of Land Clause), sec. 23 (rights of accused).

Sample motions for Bradyl/exculpatory material are available in the non-capital, juvenile,
and capital trial motions banks on the IDS website, www.ncids.org.

B. Applicable Proceedings

The due process right to disclosure of favorable, material evidence applies to guilt-
innocence determinations and sentencing. See Brady v. Maryland, 373 U.S. 83, 87 (1963)
(nondisclosure “violates due process where the evidence is material either to guilt or to
punishment”); see also Cone v. Bell, 556 U.S. 449 (2009) (applying Brady to capital
sentencing); Basden v. Lee, 290 F.3d 602 (4th Cir. 2002) (confirming that Brady applies
to sentencing phase).

Brady may give defendants the right to exculpatory evidence for suppression hearings.
See United States v. Barton, 995 F.2d 931 (9th Cir. 1993) (holding that Brady applies to
suppression hearing involving challenge to truthfulness of allegations in affidavit for
search warrant). But cf. United States v. Stott, 245 F.3d 890 (7th Cir. 2001) (noting that
there is not a consensus among federal circuit courts as to whether Brady applies to
suppression hearings), amended on rehearing in part on other grounds, 15 F. App’X 355
(7th Cir. 2001).

A constitutional violation also may result from nondisclosure when the defendant pleads
guilty or pleads not guilty by reason of insanity. See White v. United States, 858 F.2d 416
(8th Cir. 1988) (violation may affect whether Alford guilty plea was knowing and
voluntary); Miller v. Angliker, 848 F.2d 1312 (2d Cir. 1988) (to same effect for plea of
not guilty by reason of insanity); Campbell v. Marshall, 769 F.2d 314 (6th Cir. 1985) (to
same effect for guilty plea); see also 6 LAFAVE, CRIMINAL PROCEDURE § 24.3(b), at 368—
70 (discussing split in authority among courts). The U.S. Supreme Court has held,
however, that Brady does not require disclosure of impeachment information before a
defendant enters into a plea arrangement. See United States v. Ruiz, 536 U.S. 622 (2002)
(stating that impeachment information relates to the fairness of a trial, not to the
voluntariness of a plea); State v. Allen, ___ N.C. App. ___, 731 S.E.2d 510 (2012)
(following Ruiz).
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The U.S. Supreme Court has said that “Brady is the wrong framework” for analyzing
whether a defendant in postconviction proceedings has the right to obtain physical
evidence from the State for DNA testing. Dist. Attorney’s Office for Third Judicial Dist.
v. Osbourne, 557 U.S. 52, 69 (2009). Rather, in assessing the adequacy of a state’s
postconviction procedures, including the right to postconviction discovery, the question is
whether the procedures are “fundamentally inadequate to vindicate the substantive rights
provided.” Id. (finding that Alaska’s procedures were not inadequate). For a discussion of
North Carolina’s post-conviction discovery procedures, see supra § 4.1F, Postconviction
Cases, and 84.4E, Biological Evidence.

C. Favorable to Defense

To trigger the prosecution’s duty under the Due Process Clause, the evidence first must
be favorable to the defense. The right is broad. Favorable evidence includes evidence that
tends to negate guilt, mitigate an offense or sentence, or impeach the truthfulness of a
witness or reliability of evidence. The defendant does not have a constitutional right to
discovery of inculpatory evidence. Some generally-recognized categories of favorable
evidence are discussed below.

Impeachment evidence. The courts have recognized that favorable evidence includes
several different types of impeachment evidence, including:

o False statements of a witness. See United States v. Minsky, 963 F.2d 870 (6th Cir.
1992).

e Prior inconsistent statements. See Jacobs v. Singletary, 952 F.2d 1282 (11th Cir.
1992); Chavis v. North Carolina, 637 F.2d 213 (4th Cir. 1980); see also United States
v. Service Deli Inc., 151 F.3d 938 (9th Cir. 1998) (attorney’s handwritten notes taken
during interview with key witness constituted Brady evidence and new trial required
where government provided typewritten summary instead of notes).

e Bias of a witness. See Reutter v. Solem, 888 F.2d 578 (8th Cir. 1989) (State’s witness
had applied for sentence commutation); United States v. Sutton, 542 F.2d 1239 (4th
Cir. 1976) (threat of prosecution if witness did not testify); see also State v. Prevatte,
346 N.C. 162 (1997) (reversible error to preclude defendant from cross-examining
witness about pending criminal charges, which gave State leverage over witness).

e Witness’s capacity to observe, perceive, or recollect. See Jean v. Rice, 945 F.2d 82
(4th Cir. 1991) (failure to disclose that State’s witnesses had been hypnotized); see
also State v. Williams, 330 N.C. 711 (1992) (defendant had right to cross-examine
witness about drug habit and mental problems to cast doubt on witness’s capacity to
observe and recollect).

e Psychiatric evaluations of witness. See State v. Thompson, 187 N.C. App. 341 (2007)
(impeachment information may include prior psychiatric treatment of witness;
records that were made part of record on appeal did not contain material, favorable
evidence); Chavis v. North Carolina, 637 F.2d 213 (4th Cir. 1980) (evaluation of
witness); see also United States v. Spagnoulo, 960 F.2d 990 (11th Cir. 1992)
(evaluation of defendant). But cf. State v. Lynn, 157 N.C. App. 217, 219-23 (2003)
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(upholding denial of motion to require State to determine identity of any mental
health professionals who had treated witness).

Prior convictions and other misconduct. A significant subcategory of impeachment
evidence is evidence of a witness’s criminal convictions or other misconduct. See, e.g.,
State v. Kilpatrick, 343 N.C. 466, 471-72 (1996) (witnesses did not have significant
criminal record so nondisclosure was not material to outcome of case); State v. Ford, 297
N.C. 144 (1979) (no showing by defense that witness had any criminal record); see also
Crivens v. Roth, 172 F.3d 991 (7th Cir. 1999) (failure to provide criminal records of
State’s witnesses required new trial); United States v. Stroop, 121 F.R.D. 269, 274
(E.D.N.C. 1988) (“the law requires that . . . the defendants shall be provided the complete
prior criminal record of the witness as well as information regarding all prior material
acts of misconduct of the witness”); N.C. R. EvID. 609(d) (allowing impeachment of
witness by juvenile adjudication).

If a witness’s criminal record would be admissible for substantive as well as
impeachment purposes, the defendant may have an even stronger claim to disclosure
under Brady. For example, in cases in which the defendant intends to claim self-defense,
the victim’s criminal record (and other misconduct) may be relevant to why the defendant
believed it necessary to use force to defend himself or herself. See Martinez v.
Wainwright, 621 F.2d 184 (5th Cir. 1980) (requiring disclosure of victim’s rap sheet,
which confirmed defendant’s fear of victim and supported self-defense claim).

Evidence discrediting police investigation and credibility, including prior misconduct
by officers. Information discrediting “the thoroughness and even the good faith” of an
investigation are appropriate subjects of inquiry for the defense. Kyles v. Whitley, 514
U.S. 419, 445 (1995) (information discrediting caliber of police investigation and
methods employed in assembling case).

Personnel files of law enforcement officers may contain evidence that bears on an
officer’s credibility or discredits the investigation into the alleged offense, including prior
misconduct by officers. Several cases have addressed the issue, in which the courts
followed the usual procedure of conducting an in camera review to determine whether the
files contained material, exculpatory information. See State v. Raines, 362 N.C. 1, 9-10
(2007) (reviewing officer’s personnel file, which trial court had placed under seal, and
finding that it did not contain exculpatory information to which the defendant was
entitled); State v. Cunningham, 344 N.C. 341, 352-53 (1996) (finding that officer’s
personnel file was not relevant where defendant shot and killed officer as officer was
walking around police car); Milke v. Ryan, 711 F.3d 998 (9th Cir. 2013) (granting habeas
relief where defendant was denied access to detective’s personnel records, which
indicated that detective had lied under oath to secure convictions in other cases and
engaged in other misconduct); United States v. Veras, 51 F.3d 1365 (7th Cir. 1995)
(personnel information bearing on officer’s credibility was favorable but was not
sufficiently material to require new trial for failure to disclose); United States v.
Henthorn, 931 F.2d 29 (9th Cir. 1991) (requiring in camera review of personnel files of
officers for impeachment evidence); United States v. Kiszewski, 877 F.2d 210 (2d Cir.
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1989) (to same effect); see also Jeff Welty, Must Officers’ Prior Misconduct Be
Disclosed in Discovery?, N.C. CRIM. L., UNC ScH. oF Gov’T BLOG (May 8, 2012)
(recognizing that officer’s prior dishonesty or misconduct may be material, impeachment
evidence in the pending case), http://nccriminallaw.sog.unc.edu/?p=3575.

To avoid disputes over the proper recipient, counsel should consider directing a motion to
produce the files to the applicable law-enforcement agency as well as to the prosecution.
See State v. Golphin, 352 N.C. 364, 403-05 (2000) (finding no violation of State’s
statutory discovery obligations because, among other reasons, officer’s personnel files
were not in possession, custody, or control of prosecutor); State v. Smith, 337 N.C. 658,
663-64 (1994) (defense requested documentation of any internal investigation of any law
enforcement officer whom the State intended to call to testify at trial; court finds that
motion was fishing expedition and that State was not required to conduct independent
investigation to determine possible deficiencies in case).

Sample motions for police personnel records are available in the non-capital motions
bank on the IDS website, www.ncids.org.

Other favorable evidence. Listed below are several other categories of evidence
potentially subject to disclosure.

e Evidence undermining identification of defendant. See Kyles v. Whitley, 514 U.S.
419, 444 (1995) (evolution over time of eyewitness’s description); McDowell v.
Dixon, 858 F.2d 945 (4th Cir. 1988) (witnesses’ testimony differed from previous
accounts); Lindsey v. King, 769 F.2d 1034 (5th Cir. 1985) (eyewitness stated he could
not identify person in initial police report and later identified defendant at trial);
Cannon v. Alabama, 558 F.2d 1211 (5th Cir. 1977) (witness identified another).

e Evidence tending to show guilt of another. See Barbee v. Warden, 331 F.2d 842 (4th
Cir. 1964) (forensic reports indicated that defendant was not assailant).

e Physical evidence. See United States ex rel. Smith v. Fairman, 769 F.2d 386 (7th Cir.
1985) (evidence that gun used in shooting was inoperable).

e “Negative” exculpatory evidence. See Jones v. Jago, 575 F.2d 1164 (6th Cir. 1978)
(statement of codefendant did not mention that defendant was present or participated).

e ldentity of favorable witnesses. See United States v. Cadet, 727 F.2d 1453 (9th Cir.
1984) (witnesses to crime that State does not intend to call); Freeman v. Georgia, 599
F.2d 65 (5th Cir. 1979) (whereabouts of witness); Collins v. State, 642 S.W.2d 80
(Tex. App. 1982) (failure to disclose correct name of witness who had favorable
evidence).

D. Material to Outcome

Standard. In addition to being “favorable” to the defense, evidence must be material to
the outcome of the case. Evidence is material, and constitutional error results from its
nondisclosure, “if there is a reasonable probability that, had the evidence been disclosed
to the defense, the result of the proceeding would have been different.” United States v.
Bagley, 473 U.S. 667, 682 (1985).
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Impact of Kyles v. Whitley. To reinforce the prosecution’s duty to disclose, the U.S.
Supreme Court in Kyles, 514 U.S. 419 (1995), emphasized four aspects of the materiality
standard.

e The defendant does not need to show that more likely than not (i.e., by a
preponderance of evidence) he or she would have received a different verdict with the
undisclosed evidence, but whether in its absence the defendant received a fair trial—
that is, “a trial resulting in a verdict worthy of confidence.” A “reasonable
probability” of a different verdict is shown when suppression of the evidence
“undermines confidence in the outcome of the trial.” Kyles, 514 U.S. at 434 (citation
omitted).

e The materiality standard is not a sufficiency-of-evidence test. The defendant need not
prove that, after discounting inculpatory evidence in light of the undisclosed
favorable evidence, there would not have been enough left to convict. Instead, the
defendant must show only that favorable evidence could reasonably place the whole
case in such a different light as to undermine confidence in the verdict. /d. at 434-35.

e Once a reviewing court finds constitutional error, there is no harmless error analysis.
A new trial is required. d.

e The suppressed favorable evidence must be considered collectively, not item-by-item.
The reviewing court must consider the net effect of all undisclosed favorable
evidence in deciding whether the point of “reasonable probability” is reached. /d. at
436-37.

Application before and after trial. The standard of materiality is essentially a
retrospective standard—one that appellate courts apply after conviction in viewing the
impact of undisclosed evidence on the outcome of the case. How does the materiality
standard apply prospectively, when prosecutors and trial courts determine what must be
disclosed? As a practical matter, the materiality standard may be lower before trial
because the judge and prosecutor must speculate about how evidence will affect the
outcome of the case. See Kyles, 514 U.S. 419, 439 (“prosecutor anxious about tacking too
close to the wind will disclose a favorable piece of evidence™); United States v. Agurs,
427 U.S. 97, 106 (1976) (“if a substantial basis for claiming materiality exists, it is
reasonable to require the prosecution to respond either by furnishing the information or
by submitting the problem to the trial judge”); Lewis v. United States, 408 A.2d 303
(D.C. 1979) (court recognizes difficulty in applying material-to-outcome standard before
outcome is known and therefore holds that on pretrial motion defendant is entitled to
disclosure if “substantial basis” for claiming materiality exists).

E. Time of Disclosure

The prosecution must disclose favorable, material evidence in time for the defendant to
make effective use of it at trial. See State v. Canady, 355 N.C. 242 (2002) (defendant had
right to know of informants in timely manner so he could interview individuals and
develop leads; new trial ordered); State v. Taylor, 344 N.C. 31, 50 (1996) (Brady
obligations satisfied “so long as disclosure is made in time for the defendants to make
effective use of the evidence”); State v. Spivey, 102 N.C. App. 640, 646 (1991) (finding
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no violation on facts but noting that courts “strongly disapprove of delayed disclosure of
Brady materials” (citation omitted)); see also Leka v. Portuondo, 257 F.3d 89 (2d Cir.
2001) (disclosure of key witness nine days before opening arguments and 23 days before
defense began case afforded defense insufficient opportunity to use information); United
States v. Starusko, 729 F.2d 256, 261 (3d Cir. 1984) (“longstanding policy of
encouraging early production”); United States v. Campagnuolo, 592 F.2d 852, 859 (5th
Cir. 1979) (“It should be obvious to anyone involved with criminal trials that exculpatory
information may come too late if it is only given at trial . . . .” (citation omitted)); Grant
v. Alldredge, 498 F.2d 376 (2d Cir. 1974) (failure to disclose before trial required new
trial). Consequently, trial courts often require the prosecution to disclose Brady evidence
before trial.

Several appellate decisions have found that disclosure at trial satisfied the prosecution’s
Brady obligations. These rulings rest on the materiality requirement, however, under
which the court assesses whether there was a reasonable probability of a different result
had the defendant learned of the particular information earlier. The rulings do not create a
rule that the prosecution may delay disclosure until trial; nor do they necessarily reflect
the actual practice of trial courts.

F. Admissibility of Evidence

The prosecution must disclose favorable, material evidence even if it would be
inadmissible at trial. See State v. Potts, 334 N.C. 575 (1993) (evidence need not be
admissible if it would lead to admissible exculpatory evidence), citing Maynard v. Dixon,
943 F.2d 407, 418 (4th Cir. 1991) (indicating that evidence must be disclosed if it would
assist the defendant in discovering other evidence or preparing for trial); see also 6
LAFAVE, CRIMINAL PROCEDURE § 24.3(b), at 35657 (discussing approaches taken by
courts on this issue).

G. Need for Request

At one time, different standards of materiality applied depending on whether the
defendant made a general request for Brady evidence, a request for specific evidence, or
no request at all. In United States v. Bagley, 473 U.S. 667 (1985), and then Kyles v.
Whitley, 514 U.S. 419 (1995), the U.S. Supreme Court confirmed that a single standard of
materiality exists and that the prosecution has an obligation to disclose favorable,

material evidence whether or not the defendant makes a request.

Defense counsel still should make a request for Brady evidence, which should include all
generally recognized categories of favorable information and to the extent possible
specific evidence pertinent to the case and the basis for believing the evidence exists.
(Counsel may need to make follow-up requests and motions as counsel learns more about
the case.) Specific requests may be viewed more favorably by the courts. See Bagley, 473
U.S. 667, 682-83 (“the more specifically the defense requests certain evidence, thus
putting the prosecutor on notice of its value, the more reasonable it is for the defense to
assume from the nondisclosure that the evidence does not exist, and to make pretrial and
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trial decisions on the basis of this assumption”; reviewing court may consider “any
adverse effect that the prosecutor’s failure to respond might have had on the preparation
or presentation of the defendant’s case”); State v. Smith, 337 N.C. 658, 664 (1994)
(“State is not required to conduct an independent investigation to determine possible
deficiencies suggested by defendant in State’s evidence”).

H. Prosecutor’s Duty to Investigate

Law-enforcement files. Numerous cases have held that favorable, material evidence
within law-enforcement files, or known to law-enforcement officers, is imputed to the
prosecution and must be disclosed. See, e.g., Kyles v. Whitley, 514 U.S. 419, 437 (1995)
(“individual prosecutor has a duty to learn of any favorable evidence known to the others
acting on the government’s behalf in the case, including the police”; good or bad faith of
individual prosecutor is irrelevant to obligation to disclose); State v. Bates, 348 N.C. 29
(1998) (Brady obligates prosecution to obtain information from SBI and various sheriffs’
departments involved in investigation); State v. Smith, 337 N.C. 658 (1994) (prosecution
deemed to have knowledge of information in possession of law enforcement); see also
Youngblood v. West Virginia, 547 U.S. 867 (2006) (per curiam) (remanding to allow state
court to address Brady issue where officer suppressed a note that contradicted State’s
account of events and directly supported defendant’s version); United States v. Perdomo,
929 F.2d 967 (3d Cir. 1991) (prosecutors have obligation to make thorough inquiry of all
law enforcement agencies that had potential connection with the witnesses); Barbee v.
Warden, 331 F.2d 842 (4th Cir. 1964) (prosecutor’s lack of knowledge did not excuse
failure by police to reveal information).

Files of other agencies. The prosecution’s obligation to obtain and disclose evidence in
the possession of other agencies (such as mental health facilities or social services
departments) depends on the extent of the agency’s involvement in the investigation and
the prosecution’s knowledge of and access to the evidence. See supra § 4.3B, Agencies
Subject to Disclosure Requirements (discussing similar issue under discovery statute);
Martinez v. Wainwright, 621 F.2d 184 (5th Cir. 1980) (prosecution obligated to disclose
evidence in medical examiner’s possession; although not a law-enforcement agency,
medical examiner’s office was participating in investigation); United States v. Deutsch,
475 F.2d 55 (5th Cir. 1973) (prosecution obligated to obtain personnel file of postal
employee who was State’s principal witness), overruled in part on other grounds by
United States v. Henry, 749 F.2d 203 (5th Cir. 1984); United States v. Hankins, 872 F.
Supp. 170, 173 (D.N.J. 1995) (“when the government is pursuing both a civil and
criminal prosecution against a defendant stemming from the same underlying activity, the
government must search both the civil and criminal files in search of exculpatory
material’”’; prosecution obligated to search related files in civil forfeiture action).

If the prosecution’s access to the evidence is unclear, defense counsel may want to make
a motion to require the entity to produce the records or make a motion in the
alternative—that is, counsel can move for an order requiring the prosecution to obtain the
records and review them for Brady material or, in the alternative, for an order directing
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4.6

the agency to produce the records. See infra § 4.6A, Evidence in Possession of Third
Parties.

I. Defendant’s Knowledge of Evidence

United States v. Agurs, 427 U.S. 97 (1976), held that the prosecution violates its Brady
obligations by failing to disclose favorable, material evidence known to the prosecution
but unknown to the defense. As a result, the courts have held that nondisclosure does not
violate Brady if the defendant knows of the evidence and has access to it. See State v.
Wise, 326 N.C. 421 (1990) (defendant knew of examination of rape victim and results;
prosecution’s failure to provide report therefore not Brady violation); see also Boss v.
Pierce, 263 F.3d 734, 740 (7th Cir. 2001) (declining to find that any information known
to a defense witness is imputed to the defense for Brady purposes); 6 LAFAVE, CRIMINAL
PROCEDURE § 24.3(b), at 362 (defendant must know not only of existence of evidence but
also of its potentially exculpatory value).

J. In Camera Review and Other Remedies

If defense counsel doubts the adequacy of disclosure by the prosecution, counsel may
request that the trial court conduct an in camera review of the evidence in question. See
State v. Hardy, 293 N.C. 105 (1977) (stating general right to in camera review); State v.
Kelly, 118 N.C. App. 589 (1995) (new trial for failure of trial court to conduct in camera
review); State v. Jones, 85 N.C. App. 56 (1987) (new trial). To obtain an in camera
review, counsel must make some showing that the evidence may contain favorable,
material information. See State v. Soyars, 332 N.C. 47 (1992) (court characterized
general request as “fishing expedition” and found no error in trial court’s denial of in
camera review).

If the court refuses to review the documents, or after review refuses to require production
of some or all of the documents, counsel should move to have the documents sealed and
included in the record in the event of appeal. See Hardy, 293 N.C. 105, 128. If the judge
refuses to require production of the documents for inclusion in the record, make an offer
of proof about the anticipated contents of the documents.

In some instances, counsel may want to subpoena witnesses and documents to the motion
hearing. Examination of witnesses (such as law-enforcement officers) may reveal
discoverable evidence that the State has not yet disclosed. See infra 8 4.7, Subpoenas.
Other Constitutional Rights

A. Evidence in Possession of Third Parties

This section focuses on records in a third party’s possession concerning a victim or
witness. Records concerning the defendant are discussed briefly at the end of this section.
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Other Constitutional Rights
A. Evidence in Possession of Third Parties

This section focuses on records in a third party’s possession concerning a victim or
witness. Records concerning the defendant are discussed briefly at the end of this section.

Right to obtain confidential records. Due process gives the defendant the right to obtain
from third parties records containing favorable, material evidence even if the records are
confidential under state or federal law. This right is an offshoot of the right to favorable,
material evidence in the possession of the prosecution. See Pennsylvania v. Ritchie, 480
U.S. 39 (1987) (records in possession of child protective agency); Love v. Johnson, 57
F.3d 1305 (4th Cir. 1995) (North Carolina state courts erred in failing to review records
in possession of county medical center, mental health department, and department of
social services).

Other grounds, including the right to compulsory process, the court’s inherent authority,
and state constitutional and statutory requirements, may support disclosure of
confidential records in the hands of third parties. See State v. Crews, 296 N.C. 607 (1979)
(recognizing court’s inherent authority to order disclosure); In re Martin Marietta Corp.,
856 F.2d 619, 621 (4th Cir. 1988) (federal rule allowing defendant to obtain court order
for records in advance of trial “implements the Sixth Amendment guarantee that an
accused have compulsory process to secure evidence in his favor”); G.S. 8-53 (under this
statute, which is representative of several on privileged communications, court may
compel disclosure of communications between doctor and patient when necessary to
proper administration of justice).

Right to obtain DSS records. Several cases have addressed a defendant’s right under
Ritchie to department of social services (DSS) records that contain favorable, material
evidence in the criminal case against the defendant. The North Carolina courts have
recognized the defendant’s right of access. For example, in State v. McGill, 141 N.C.
App. 98, 101 (2000), the court stated:

A defendant who is charged with sexual abuse of a minor has a
constitutional right to have the records of the child abuse agency that is
charged with investigating cases of suspected child abuse, as they
pertain to the prosecuting witness, turned over to the trial court for an
in camera review to determine whether the records contain information
favorable to the accused and material to guilt or punishment.

In numerous instances, the North Carolina courts have found error in the failure to
disclose DSS records to the defendant. See State v. Martinez, 212 N.C. App. 661 (2011)
(DSS files contained exculpatory impeachment information; court reverses conviction for
other reasons and directs trial court on remand to make information available to
defendant); State v. Webb, 197 N.C. App. 619 (2009) (error for trial court not to disclose
information in DSS file to defendant; new trial); State v. Johnson, 165 N.C. App. 854
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(2004) (child victim’s DSS file contained information favorable and material to
defendant’s case, reviewed at length in court’s opinion, and should have been disclosed;
new trial); McGill, 141 N.C. App. 98 (error in failing to require disclosure of evidence
bearing on credibility of State’s witnesses; new trial). Cf. State v. Tadeja, 191 N.C. App.
439 (2008) (following Ritchie but finding that disclosure of DSS records was not required
because they did not contain favorable evidence; contents of sealed records not described
in opinion); State v. Bailey, 89 N.C. App. 212 (1988) (same).

Right to school records. See State v. Taylor, 178 N.C. App. 395 (2006) (following
Ritchie but finding that disclosure of accomplice’s school records was not required
because they did not contain evidence favorable to defendant); State v. Johnson, 145 N.C.
App. 51 (2001) (in case involving charges of multiple sex offenses against students by
defendant, who was a middle school teacher and coach, court finds that trial judge erred
in quashing subpoena duces tecum for school board documents without conducting in
camera review for exculpatory evidence; some of documents were from witnesses who
would testify at trial).

Right to mental health records. See State v. Chavis, 141 N.C. App. 553, 561 (2003)
(recognizing right to impeachment information that may be in mental health records of
witness, but finding that record did not show that State had information in its possession
or that information was favorable to defendant); see also supra “Impeachment evidence,”
in 8 4.5C, Favorable to Defense (discussing right under Brady to mental health records
that impeach witness’s credibility).

Right to medical records. See State v. Thompson, 139 N.C. App. 299 (2000) (finding that
trial court did not err in failing to conduct in camera review of victim’s medical records
where defense counsel conceded that he was not specifically aware of any exculpatory
information in the records); State v. Jarrett, 137 N.C. App. 256 (2000) (trial court
reviewed hospital records and disclosed some and withheld others; appellate court
reviewed remaining records, which were sealed for appellate review, and found they did
not contain favorable, material evidence).

Directing production of records. Three main avenues exist for compelling production of
materials from third parties before trial.

e Counsel may move for a judge to issue an order requiring the third party to produce
the records in court so the judge may review them and determine those portions
subject to disclosure.

¢ Rather than asking the judge to issue an order, counsel may issue a subpoena
directing the third party to produce the records in court for the judge to review and
rule on the propriety of disclosure. Often, a custodian of confidential records will
object to or move to quash a subpoena so defense counsel may be better off seeking
an order initially from a judge.

¢ Insome instances (discussed below), counsel may move for a judge to issue an order
requiring the third party to provide the records directly to counsel.
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Defense counsel also may have the right to subpoena documents directly to his or her
office. This approach is not recommended for records that contain confidential
information because it may run afoul of restrictions on the disclosure of such information.
See infra 8 4.7D, Production of Documents in Response to Subpoena Duces Tecum.
Counsel should obtain a court order directing production or should subpoena the records
to be produced in court, leaving to a judge the determination whether the defendant is
entitled to obtain the information.

Specific procedures may need to be followed to obtain disclosure of some records.
Consult the statute governing the records at issue. For example, some statutes require that
notice be given to the person who is the subject of the records being sought (as well as to
the custodian of the records). See infra § 4.7F, Specific Types of Confidential Records
(listing reference sources on health department, mental health, and school records).

Sample motions for the production of various types of records are available in the non-
capital, juvenile, and capital trial motions bank on the IDS website, www.ncids.org.

Who hears a motion for an order for records. In felony cases still pending in district
court, a defendant may move for an order from a district court judge. See State v. Jones,
133 N.C. App. 448, 463 (1999) (before transfer of felony case to superior court, district
court has jurisdiction to rule on preliminary matters, in this instance, production of
certain medical records), aff’d in part and rev’d in part on other grounds, 353 N.C. 159
(2000); see also State v. Rich, 132 N.C. App. 440, 451 (1999) (once case was in superior
court, district court should not have entered order overriding doctor-patient privilege;
district court’s entry of order compelling disclosure was not prejudicial, however).

A superior court also may have authority in a felony case to hear the motion while the
case is pending in district court. See State v. Jackson, 77 N.C. App. 491 (1985) (superior
court had jurisdiction before indictment to enter order to determine defendant’s capacity
to stand trial because G.S. 7A-21 gives superior court exclusive, original jurisdiction over
criminal actions in which a felony is charged).

In camera review and alternatives. Under Ritchie, a defendant may obtain an in camera
review of confidential records in the possession of a third party and, to the extent the
records contain favorable, material evidence, the judge must order the records disclosed
to the defendant.

The in camera procedure has some disadvantages, however, and may not always be
required. Principally, the court may not know the facts of the case well enough to
recognize evidence important to the defense. Some alternatives are as follows:

o If the evidence is part of the files of a law enforcement agency, investigatory agency,
or prosecutor’s office, defense counsel may move to compel the prosecution to
disclose the evidence, without an in camera review, based on the State’s general
obligation to disclose the complete files in the case under G.S. 15A-903. Because it
may be unclear whether the prosecution has access to the records, counsel may need
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to move for an order requiring the prosecution to disclose the records or, in the
alternative, requiring the third party to provide the records to the court for an in
camera review.

e Some judges may be willing to order disclosure of records in the possession of third
parties without conducting an in camera review. Defense counsel can argue that the
interest in confidentiality does not warrant restricting the defendant’s access to
potentially helpful information or imposing the burden on the judge of conducting an
in camera review. See Ritchie, 480 U.S. 39, 60 (authorizing in camera review if
necessary to avoid compromising interest in confidentiality).

o Defense counsel can move to participate in any review of the records under a
protective order. Such an order might provide that counsel may not disclose the
materials unless permitted by the court. See G.S. 15A-908 (authorizing protective
orders); Zaal v. State, 602 A.2d 1247 (Md. 1992) (court may conduct review of
records in presence of counsel or permit review by counsel alone, as officer of court,
subject to restrictions protecting confidentiality).

In camera review of DSS records. In 2009, the General Assembly added G.S. 7B-
302(al)(4) to require the court in a criminal or delinquency case to conduct an in camera
review before releasing confidential DSS records to a defendant or juvenile respondent.
See also G.S. 7B-2901(b)(4) (imposing same requirement for court records in abuse,
neglect, and dependency cases). While the statutes mandate an in camera procedure for
DSS records, it does not affect the applicable standard for release of records under
Ritchie. See also In re J.L., 199 N.C. App. 605 (2009) (under G.S. 7B-2901(b), trial court
abused discretion by denying juvenile right to review own court records in abuse, neglect,
and dependency case).

If a defendant is also a respondent parent in an abuse, neglect, and dependency
proceeding, counsel for the client in that proceeding may be able to obtain DSS records in
discovery and, with the client’s consent, provide them to criminal defense counsel
without court involvement.

Required showing. The courts have used various formulations to describe the showing
that a defendant must make in support of a motion for confidential records from a third
party. They have said that defendants must make some plausible showing that the records
might contain favorable, material evidence; have a substantial basis for believing that the
records contain such evidence; or show that a possibility exists that the records contain
such evidence. All of these formulations emphasize the threshold nature of the showing
required of the defendant. See Love v. Johnson, 57 F.3d 1305 (4th Cir. 1995) (defendant
made “plausible showing”); State v. Thompson, 139 N.C. App. 299, 307 (2000)
(“although asking defendant to affirmatively establish that a piece of evidence not in his
possession is material might be a circular impossibility, we at least require him to have a
substantial basis for believing such evidence is material”); see also United States v. King,
628 F.3d 693 (4th Cir. 2011) (remanding for in camera review because defendant gave
required plausible showing); United States v. Trevino, 89 F.3d 187 (4th Cir. 1996)
(defendant must “plainly articulate” how the information in the presentence investigation
report is material and favorable).
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If the court refuses to require the third party to produce the documents, or after reviewing
the documents refuses to require disclosure of some or all of them, counsel should move
to have the documents sealed and included in the record in the event of appeal. See State
v. Hardy, 293 N.C. 105 (1977); State v. McGill, 141 N.C. App. 98, 101 (2000); see also
State v. Burr, 341 N.C. 263 (1995) (court states that it could not review trial court’s
denial of motion to require production of witness’s medical records because defendant
failed to make documents part of record on appeal). If the court refuses to require
production of the documents for inclusion in the record, make an offer of proof about the
anticipated contents of the documents.

Ex parte application. In some circumstances, counsel seeking records in the possession
of third parties may want to apply to the court ex parte. Although the North Carolina
courts have not specifically addressed this procedure in the context of third-party records,
they have allowed defendants to apply ex parte for funds for an expert (see infra § 5.5,
Obtaining an Expert Ex Parte in Noncapital Cases). Some of the same reasons and
authority for allowing ex parte applications for experts support ex parte motions for
records in the possession of third parties (that is, need to develop trial strategy,
protections for confidential attorney-client communications, etc.). In view of these
considerations, some courts have held that a defendant may move ex parte for an order
requiring pretrial production of documents from a third party. See United States v.
Tomison, 969 F. Supp. 587 (E.D. Cal. 1997) (court reviews Federal Rule of Criminal
Procedure 17(c), which authorizes court to issue subpoena duces tecum for pretrial
production of documents, and rules that defendant may move ex parte for issuance of
subpoena duces tecum to third party); United States v. Daniels, 95 F. Supp. 2d 1160 (D.
Kan. 2000) (following Tomison); United States v. Beckford, 964 F. Supp. 1010 (E.D. Va.
1997) (allowing ex parte application for subpoena for third-party records but noting
conflicting authority). These authorities should give counsel a sufficient basis to request
to be heard ex parte. See North Carolina State Bar, 2001 Formal Ethics Opinion 15
(2002) (ex parte communications not permissible unless authorized by statute or case
law), available at www.ncbar.gov/ethics/.

A separate question is whether the prosecution has standing to object to a motion to
compel production of records from a third party or to obtain copies of records ordered to
be disclosed to the defendant. See Tomison, 969 F. Supp. 587 (prosecution lacked
standing to move to quash subpoena to third party because prosecution had no claim of
privilege, proprietary right, or other interest in subpoenaed documents; prosecution also
did not have right to receive copies of the documents unless defendant intended to
introduce them at trial). But cf. State v. Clark, 128 N.C. App. 87 (1997) (court had
discretion to require Department of Correction to provide to prosecution records that it
had provided to defendant). For a discussion of these issues in connection with
subpoenas, see infra “Notice of receipt and opportunity to inspect; potential applicability
to criminal cases” in § 4.7D, Production of Documents in Response to Subpoena Duces
Tecum; and 8 4.7E, Objections to and Motions to Modify or Quash Subpoena Duces
Tecum.
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Records concerning defendant. When records in a third party’s possession concern the
defendant (for example, the defendant’s medical records), defense counsel often can
obtain them without court involvement by submitting a release from the defendant to the
custodian of records. If you are seeking your client’s medical records and know the
hospital or other facility that has the records, obtain the form release used by the facility
to avoid potential objections by the facility that the form does not comply with HIPAA or
other laws. Other entities also may have their own release forms, which will facilitate
obtaining client records. Notwithstanding the submission of a release, some agencies may
be unwilling to release the records without a court order or payment of copying costs. In
these instances, applying to the court ex parte for an order requiring production of the
records would seem particularly appropriate.

Sample motions for defendants’ records are available in the non-capital motions bank on
the IDS website, www.ncids.org.
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Subpoenas

Although not a formal discovery device, subpoenas (particularly subpoenas duces tecum)
may be a useful tool for obtaining information material to the case. See State v. Burr, 341
N.C. 263, 302 (1995) (subpoena duces tecum is permissible method for obtaining records
not in possession, custody, or control of State); State v. Newell, 82 N.C. App. 707, 708
(1986) (although discovery is not proper purpose for subpoena duces tecum, subpoena
duces tecum is proper process for obtaining documents material to the inquiry in the
case).

The mechanics of subpoenas are discussed in detail in Chapter 29 (Witnesses) of Volume
2 of the North Carolina Defender Manual (UNC School of Government, 2d ed. 2012).
The discussion below briefly reviews the pretrial use of subpoenas, particularly for
documents.

A. Constitutional Right to Subpoena Witnesses and Documents

A defendant has a constitutional right to subpoena witnesses and documents, based
primarily on the Sixth Amendment right to compulsory process. See Washington v.
Texas, 388 U.S. 14, 19 (1967) (right to compel attendance of witnesses is “in plain terms
the right to present a defense”); State v. Rankin, 312 N.C. 592 (1985) (recognizing Sixth
Amendment basis of subpoena power). Due process also gives a defendant the right to
obtain material, favorable evidence in the possession of third parties (see supra § 4.6A,
Evidence in Possession of Third Parties); and article 1, section 23 of the North Carolina
Constitution guarantees a criminal defendant the right to confront one’s accusers and
witnesses with other testimony.

The right to compulsory process is not absolute. Although the defendant does not have to
make any showing to obtain a subpoena, the court on proper objection or motion may
deny, limit, or quash a subpoena. See infra § 4.7E, Objections to and Motions to Modify
or Quash Subpoena Duces Tecum (discussing permissible scope of subpoena duces
tecum); see generally 2 NORTH CAROLINA DEFENDER MANUAL 8 29.1A (Constitutional
Basis of Right to Compulsory Process).

B. Reach of Subpoena

A subpoena may be directed to any person within North Carolina who is capable of being
a witness, including law-enforcement officers, custodians of records of public agencies,
and private businesses and individuals.

To obtain witnesses or documents located outside of North Carolina, defense counsel
must use the Uniform Act to Secure Attendance of Witnesses from without a State in
Criminal Proceedings. See G.S. 15A-811 through G.S. 15A-816 The uniform act has
been interpreted as authorizing subpoenas for the production of documents. See Jay M.
Zitter, Annotation, Availability under Uniform Act to Secure the Attendance of Witnesses
from Without a State in Criminal Proceedings of Subpoena Duces Tecum, 7 A.L.R.4th
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836 (1981) (uniform act has been interpreted as allowing subpoena to out-of-state witness
to produce documents). Counsel may not use an ordinary subpoena to compel an out-of-
state witness to produce records. See North Carolina State Bar, 2010 Formal Ethics
Opinion 2 (2010), available at www.nchar.gov/ethics/. For a discussion of the mechanics
of the Uniform Act, see 2 NORTH CAROLINA DEFENDER MANUAL 8§ 29.1E (Securing the
Attendance of Nonresident Witnesses).

C. Issuance and Service of Subpoena

Rule 45 of the North Carolina Rules of Civil Procedure governs the issuance and service of
subpoenas. See G.S. 15A-801 (subpoenas to testify in criminal cases governed by Rule 45,
subject to limited exceptions); G.S. 15A-802 (to same effect for subpoenas for documents);
G.S. 8-59 (so stating for subpoenas to testify); G.S. 8-61 (so stating for subpoenas for
documents). The court need not be involved in the issuance of a subpoena to testify or to
produce documents; defense counsel may issue either. See AOC Form AOC-G-100,
“Subpoena” (May 2013), available at www.nccourts.org/Forms/Documents/556.pdf. The
AOC form subpoena may be used to subpoena a witness to testify, produce documents, or
do both.

The sheriff, sheriff’s deputy, coroner, or any person over age 18 who is not a party, may
serve a subpoena. Service may be by personal delivery to the person named in the
subpoena, by registered or certified mail, return receipt requested, or by telephone
communication by law enforcement for subpoenas to testify (but not for subpoenas for
documents). See N.C. R. Civ. P. 45(b)(1); G.S. 8-59.

Practice note: Because the court may not be able to issue a show cause order re contempt
(with an order for arrest) to enforce a subpoena served by telephone communication (see
G.S. 8-59), and because disputes may arise about whether a person named in a subpoena
signed for and received a subpoena served by mail, counsel should consider serving all
subpoenas by personal delivery on the person whose attendance is sought.

The defendant need not tender any witness fee at the time of service. See G.S. 6-51
(witness not entitled to receive fees in advance). Rather, the witness must apply to the
clerk after attendance for payment of the daily witness fee and reimbursement of
allowable travel expenses. G.S. 6-53; G.S. 7A-316. Generally, the court may assess
witness fees against the defendant only on completion of the case. See G.S. 7A-304 (costs
may be assessed against defendant on conviction or entry of plea of guilty or no contest).

A copy of the subpoena need not be served on other parties in a criminal case. See G.S.
15A-801 (exempting criminal cases from service requirement for witness subpoenas in
N.C. R. Civ. P. 45(b)(2)), G.S. 15A-802 (to same effect for document subpoenas).

For a further discussion of issuance and service of subpoenas to testify, see 2 NORTH
CAROLINA DEFENDER MANUAL 8 29.1B (Securing the Attendance of In-State Witnesses).
For a further discussion of issuance and service of subpoenas for documents, see 2
NORTH CAROLINA DEFENDER MANUAL 8 29.2A (Statutory Authorization) and § 29.2B
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(Statutory Requirements).

For reference sources on obtaining particular types of records, see infra § 4.7F, Specific
Types of Confidential Records (health department, mental health, and school records).

D. Production of Documents in Response to Subpoena Duces Tecum

The person named in a subpoena duces tecum ordinarily must appear on the date and at
the place designated in the subpoena and must produce the requested documents.

Place of production. Typically, a subpoena duces tecum requires production at some sort of
proceeding in the case to which the recipient is subpoenaed, such as a pretrial hearing,
deposition (rare in criminal cases but common in civil cases), or trial. In 2003, the General
Assembly amended Rule 45 of the N.C. Rules of Civil Procedure to modify this
requirement for subpoenas for documents (but not subpoenas to testify). Thus, before the
amendment, a party in a civil case would have to schedule a deposition, to which the
party would subpoena the records custodian, even if the party merely wanted to inspect
records in the custodian’s possession and did not want to take any testimony. Under the
revised rule, a party may use a subpoena in a pending case to direct the recipient to
produce documents at a designated time and place, such as at the issuing party’s office,
even though no deposition or other proceeding is scheduled for that time and place.
Because G.S. 15A-802 makes Rule 45 applicable to criminal cases, this use of a
subpoena appears to be permissible in a criminal case.

The change in Rule 45 authorizing an “office” subpoena may not be readily apparent. It is
reflected in the following italicized portion of revised Rule 45(a)(2): “A command to
produce evidence may be joined with a command to appear at trial or hearing or at a
deposition, or any subpoena may be issued separately.” See North Carolina State Bar,
2008 Formal Ethics Opinion 4 (2008) (so interpreting quoted language), available

at www.ncbar.gov/ethics/; Bill Analysis, H.B. 785: Rules of Civil Proc/Rewrite Rule 45
(S.L. 2003-276), from Trina Griffin, Research. Div., N.C. General Assembly (June 27,
2003) (same); Memorandum to Superior Court Judges et al. re: Subpoena Form Revised
(AOC-G-100) & S.L. 2003-276 (HB 785), from Pamela Weaver Best, Assoc. Counsel,
Div. of Legal & Legislative Servs., N.C. Admin. Office of the Courts (Sept. 29, 2003)
(same). The latter two memos are available from the authors of this manual. The revised
language is comparable to Rule 45(a)(1) of the Federal Rules of Civil Procedure, which
has authorized a similar procedure in federal cases. See 9 JAMES WM. MOORE ET AL.,
MOORE’S FEDERAL PRACTICE § 45.02[3], at 45-21 (3d ed. 2011).

Practice note: \When seeking sensitive records, defense counsel may not want to use an
“office” subpoena or a subpoena at all and instead may want to seek an order of the court
compelling production. Because a subpoena is generally insufficient to authorize a custodian
of confidential records to disclose records, the custodian will often contest the subpoena,
necessitating a court order in any event. Further, if a records custodian who is subpoenaed
discloses confidential information to defense counsel without proper authorization
(typically, consent by the subject of the records or a court order, not just a subpoena),
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defense counsel may be subject to sanctions. See North Carolina State Bar Ethics Opinion
RPC 252 (1997) (attorneys should refrain from reviewing confidential materials
inadvertently sent to them by opposing party), available at www.ncbar.gov/ethics/; Susan
S. v. Israels, 67 Cal. Rptr. 2d 42 (Cal. Ct. App. 1997) (attorney read and disseminated
patient’s confidential mental health records that treatment facility mistakenly sent directly
to him in response to subpoena; court allowed patient’s suit against attorney for violation
of state constitutional right of privacy); see also Bass v. Sides, 120 N.C. App. 485 (1995)
(before obtaining judge’s permission, plaintiff’s attorney reviewed confidential medical
records of defendant that records custodian had sealed and provided to clerk of court in
response to subpoena; judge ordered plaintiff’s attorney to pay defendant’s attorney fees,
totaling approximately $7,000, and prohibited plaintiff from using the records at trial).

Notice of receipt and opportunity to inspect; potential applicability to criminal cases.
Rule 45(d1) of the N.C. Rules of Civil Procedure states that within five business days of
receipt of materials produced in compliance with a subpoena duces tecum, the party who
was responsible for issuing the subpoena must serve all other parties with notice of receipt.
On request, the party receiving the material must provide the other parties a reasonable
opportunity to copy and inspect such material at the inspecting party’s expense.

The applicability of this requirement to criminal cases is not entirely clear, particularly when
the defendant is the subpoenaing party. In 2007, the General Assembly revised Rule 45 to
add the notice and inspection requirements in subsection (d1) of Rule 45. This change
appears to have been prompted by concerns from civil practitioners after the 2003 changes
to Rule 45. The earlier changes, discussed above under “Place of production” in this
subsection D., authorized a party to issue a subpoena for the production of documents
without also scheduling a deposition, at which the opposing party would be present and
would have an opportunity to review and obtain copies of the subpoenaed records.

Criminal cases are not specifically exempted from the notice and inspection requirements
enacted in 2007, although somewhat paradoxically the subpoenaing party in a criminal case
is not required to give notice of the service of a subpoena (discussed above under subsection
C., Issuance and Service of Subpoena). The 2007 subpoena provisions also are in tension
with G.S. 15A-905 and G.S. 15A-906, which essentially provide that a criminal defendant is
only obligated to disclose to the State evidence that he or she intends to use at trial. (If the
State is the subpoenaing party, the records become part of the State’s file and are subject to
the State’s general discovery obligations under G.S. 15A-903.)

If the notice and inspection requirements in Rule 45(d1) apply in criminal cases, a defendant
may have grounds to seek a protective order under G.S. 15A-908 to withhold records from
disclosure. Alternatively, instead of using a subpoena, a defendant may move for a court
order for production of records, which is not governed by Rule 45. See supra “Ex parte
application” in § 4.6A, Evidence in Possession of Third Parties.

Public and hospital medical records. If a custodian of public records or hospital medical
records (as defined in G.S. 8-44.1) has been subpoenaed to appear for the sole purpose of
producing records in his or her custody and not also to testify, the custodian may elect to
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tender the records to the court in which the action is pending instead of making a personal
appearance. N.C. R. Civ. P. 45(c)(2). For a discussion of these procedures, see 2 NORTH
CAROLINA DEFENDER MANUAL 8 29.2C (Production of Public Records and Hospital
Medical Records).

E. Objections to and Motions to Modify or Quash Subpoena Duces Tecum

N.C. Rule of Civil Procedure 45(c)(3) and (c)(5) set forth the procedures for a person to
serve a written objection on the subpoenaing party or file a motion to modify or quash a
subpoena. The mechanics of these procedures are discussed in detail in 2 NORTH
CAROLINA DEFENDER MANUAL 8 29.2D (Objections to a Subpoena Duces Tecum) and 8
29.2E (Motions to Modify or Quash a Subpoena Duces Tecum).

If an objection rather than a motion is made, the party serving the subpoena is not entitled
to inspect or copy the designated materials unless the court enters an order permitting him
or her to do so. N.C. R. Civ. P. 45(c)(4). In some instances, the subpoenaed party will
appear in court at the time designated in the subpoena and make an objection to
disclosure. If this procedure is followed, the defendant will have an opportunity to obtain
a ruling from the court then and there. In other instances, the subpoenaed party will
object before the scheduled proceeding. The subpoenaing party then will have to file a
motion to compel production, with notice to the subpoenaed person, in the court of the
county where the production is to occur. Id.

In reviewing an objection or motion to quash or modify, “the trial judge should consider
the relevancy and materiality of the items called for [by the subpoena], the right of the
subpoenaed person to withhold production on other grounds, such as privilege, and also
the policy against “fishing expeditions.”” State v. Newell, 82 N.C. App. 707, 709 (1986).
The subpoena should “specify with as much precision as fair and feasible the particular
items desired.” 1d., 82 N.C. App. at 708. Otherwise, the court may view the subpoena as a
“fishing or ransacking expedition.” Vaughan v. Broadfoot, 267 N.C. 691, 699 (1966)
(quashing subpoena for production of mass of records on first day of trial); see also Love
v. Johnson, 57 F.3d 1305 (4th Cir. 1995) (finding that North Carolina trial judge violated
defendant’s due process rights by quashing subpoena on overbreadth grounds without
requiring that records be produced for review by court after defendant made a plausible
showing that records contained information material and favorable to his defense). On
finding that a subpoena is overbroad, a trial court may modify rather than quash it. State
v. Richardson, 59 N.C. App. 558 (1982).

In some North Carolina cases, trial courts have granted motions by the prosecution to
quash a subpoena duces tecum directed to a third party, but the decisions do not explicitly
address whether the prosecution had standing to do so. See, e.g., State v. Love, 100 N.C.
App. 226 (1990), conviction vacated on habeas sub. nom., Love v. Johnson, 57 F.3d 1305
(4th Cir. 1995). Because prosecutors do not represent third parties and do not have a
legally recognized interest in their records, they may not have standing to object or move
to quash. See United States v. Tomison, 969 F. Supp. 587 (E.D. Cal. 1997) (prosecution
lacked standing to move to quash subpoena to third party because prosecution had no
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claim of privilege, proprietary right, or other interest in subpoenaed documents); 2 G.
GRAY WILSON, NORTH CAROLINA CIVIL PROCEDURE 8 45-4, at 45-14 (3d ed. 2007) (“A
party does not have standing to challenge a subpoena duces tecum issued to a nonparty
witness unless he can claim some privilege in the documents sought.”). Some cases have
taken a more expansive view of prosecutor standing because of the prosecutor’s overall
interest in the handling of the prosecution. See Commonwealth v. Lam, 827 N.E.2d 209,
228-29 & n.8 (Mass. 2005) (finding that prosecutor had standing to object to issuance of
summons [subpoena] because prosecutor may be able to assist judge in determining
whether subpoena is improper fishing expedition and in preventing harassment of
witnesses by burdensome, frivolous, or improper subpoenas; court notes without deciding
that there may be occasions “in which a defendant seeks leave from the court to move ex
parte for the issuance of a summons [subpoena]”).

Practice note: If the judge quashes a subpoena requiring the production of documents,
counsel should move to have the documents sealed and included in the record in the
event of appeal. See State v. Hardy, 293 N.C. 105 (1977); see also State v. Burr, 341 N.C.
263 (1995) (court states that it could not review trial judge’s denial of motion to require
production of witness’s medical records because defendant failed to make documents part
of record). If the judge refuses to require production of the documents for inclusion in the
record, make an offer of proof about the anticipated contents of the documents.

Rather than quash or modify a subpoena, a judge may order the subpoenaed person to be
“reasonably compensated” for the cost, if “significant,” of producing the designated
material. N.C. R. Civ. P. 45(c)(6). Typically, judges do not order reimbursement of
document production expenses because compliance with a subpoena is an ordinary, not
significant, expense of responding to court proceedings. If the court orders payment, defense
counsel for an indigent defendant may request the court to authorize payment from state
funds as a necessary expense of representation. See G.S. 7A-450(b); G.S. 7A-454.

F. Specific Types of Confidential Records

Specific procedures may need to be followed to obtain disclosure of some records.
Consult the statute governing the records at issue. For example, some statutes require that
notice be given to the person who is the subject of the records being sought (as well as to
the custodian of records). For a discussion of subpoenas for particular types of records
from the perspective of the recipient, see the following:

* John Rubin & Aimee Wall, Responding to Subpoenas for Health Department
Records, HEALTH LAW BULLETIN No. 82 (Sept. 2005), available
at http://sogpubs.unc.edu/electronicversions/pdfs/hlb82.pdf.

» John Rubin, Subpoenas and School Records: A School Employee’s Guide,
ScHooL Law BULLETIN No. 30/2 (Spring 1999), available
at http://ncinfo.iog.unc.edu/pubs/electronicversions/slb/sp990111.pdf.

» John Rubin & Mark Botts, Responding to Subpoenas: A Guide for Mental Health
Facilities, POPULAR GOVERNMENT No. 64/4 (Summer 1999), available
at http://ncinfo.iog.unc.edu/pubs/electronicversions/pg/botts.pdf.
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Almost everyone knows about the trial of O.J. Simpson for the murders of Nicole Brown Simpson and Ronald
Goldman. Many people also know about a key piece of evidence introduced by the defense—taped interviews in which
one of the investigating officers, Los Angeles Police Department detective Mark Fuhrman, used racial slurs. Less well
known is the legal mechanism that the defense team used to obtain the tapes, which were in the possession of a North
Carolina writer who refused to turn them over voluntarily. How did O.J.’s lawyers compel a resident of North Carolina
to produce the tapes in faraway Los Angeles, California? This post reviews the procedure used in the O.J. case and
other ways to obtain out-of-state materials in a criminal case.

What Doesn’t Work

Let’s look first at what doesn’t work. An ordinary North Carolina subpoena does not obligate a person in another state
to produce records in a North Carolina case. The United States Supreme Court held long ago, in the 1902 case of
Minder v. Georgia, 183 U.S. 559, 562 (1902), that a state court does not have the power “to compel the attendance of
witnesses who are beyond the limits of the state.” So, in the O.J. case, the defense team could not have used and did
not use an ordinary California subpoena to compel production of the Fuhrman tapes.

The North Carolina State Bar has stated further that it is unethical for a North Carolina attorney to mislead an out-of-
state entity that an ordinary North Carolina subpoena obligates the recipient to comply. See Obtaining Medical Records
from Out of State Health Care Providers, 2010 Formal Ethics Opinion 2 (2010). The opinion addresses subpoenas for
medical records to out-of-state health care providers, but the reasoning would seem to apply to subpoenas to other out-
of-state entities. (A later State Bar opinion, discussed below, suggests an alternative approach.)

What Does Work, with Court Orders

Because of the limited range of state court subpoenas, the Uniform Law Commission adopted the Uniform Act to
Secure Attendance of Witnesses from Without a State in Criminal Proceedings way back in 1936. Every state has
enacted this interstate subpoena procedure, which is codified in North Carolina in G.S. 15A-811 through G.S. 15A-816.
An attorney first must apply to a North Carolina court for an order for production of the desired records. The attorney
then must take the order to the state trial court where the record holder is located and move for an order compelling the
person or entity to produce the records. The attorney must show that the records are material. Because the procedure
requires a court appearance in another state, the attorney must engage local counsel to move for the order in the other
state or obtain permission to appear pro hac vice in the other state’s courts. For a further discussion of the
requirements, see Julie Lewis & John Rubin, 2 North Carolina Defender Manual § 29.1E (2d ed. 2012).

The above procedure was the one used in the O.J. case, resulting in a reported opinion bearing the writer's name, In re
McKinny, 462 S.E.2d 530 (N.C. App. 1995). When O.J.’s attorneys came to North Carolina with a California court

order in hand and moved for a North Carolina order, the trial judge initially denied the request. The North Carolina
Court of Appeals reversed, compelling the North Carolina writer to appear at O.J.’s trial in Los Angeles and produce
and testify about the tapes.
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The uniform act does not explicitly refer to a subpoena for documents. It refers to subpoenas, orders, and other notices
requiring the appearance of a witness. Generally states have held, including North Carolina in the O.J. case, that the
act provides a mechanism to obtain documents. See Jay M. Zitter, Annotation, Availability under Uniform Act to Secure
the Attendance of Witnesses from Without a State in Criminal Proceedings of Subpoena Duces Tecum, 7 A.L.R.4th
836.

What May Work, without Court Orders

The uniform interstate subpoena act is obviously cumbersome, requiring two court orders and an appearance in
another state. Three simpler approaches may be possible.

An ordinary North Carolina subpoena if voluntary. Some entities may be willing to produce materials located outside
North Carolina as long as they receive a subpoena, even an ordinary North Carolina subpoena. The North Carolina
State Bar recognized this possibility in a later opinion, finding that an attorney may issue a North Carolina subpoena for
out-of-state records as long as the attorney advises the out-of-state entity that production is voluntary. See Use of
North Carolina Subpoena to Obtain Documents from Foreign Entity or Individual, 2014 Formal Ethics Opinion 7 (2014).
An attorney should contact the entity ahead of time to determine whether it will produce the records voluntarily in
response to a North Carolina subpoena.

An ordinary North Carolina subpoena if served on a registered agent of a foreign corporation. The issue posed in the
above ethics opinion was the proper procedure to follow when an out-of-state corporation, commonly called a foreign
corporation, does not have a registered agent for service of process in North Carolina. What if a foreign corporation
has a registered agent here? Can an attorney compel a foreign corporation to produce records by serving the
corporation’s registered agent? The State Bar opinion doesn’t specifically address the issue. Nor do there appear to
be any North Carolina appellate decisions.

Some decisions from other states take the position that service of a subpoena on a registered agent is not sufficient to
obligate a foreign corporation to comply. According to these decisions, service of process on a registered agent may
obligate a foreign corporation to respond to a lawsuit against the corporation. But, the decisions distinguish being sued
as a party from being subpoenaed to produce records in a proceeding in which the corporation is not a party. The
decisions hold that doing business in a state and having a registered agent there does not necessarily obligate a
corporation to produce records located outside the state. See, e.g., Yelp, Inc. v. Hadeed Carpet Cleaning, Inc., 770
S.E.2d 440 (Va. 2015); Ulloa v. CMI, Inc., 133 So. 3d 914 (Fla. 2013).

These decisions seem out of step with the current era of electronic storage and transmission of records. It is not clear
where records are located when they are electronically accessible from just about anywhere. Further, the burden of
electronically generating and producing records is considerably less than copying, packing up, and shipping off hard
copies. See Yelp, 770 S.E.2d at 446 (dissenting and concurring opinion) (arguing that Virginia legislature provided for
exercise of subpoena power over foreign corporation that had registered agent in Virginia but concluding that evidence
failed to show that corporation had sufficient contacts with Virginia for court to exercise jurisdiction); CMI, Inc. v.
Landrum, 64 So. 3d 693, 695 (Fla. Dist. Ct. App. 2010) (holding that service of subpoena duces tecum on registered
agent of “foreign corporation authorized to do, registered to do, and doing business in Florida” was

sufficient), disapproved by Ulloa v. CMI, above.

In most cases, attorneys are unlikely to encounter such fierce resistance over service on a registered agent. In the
above cases, the corporations were keen to protect the information being sought: in Yelp, the identity of anonymous
authors of negative reviews of the civil plaintiff's business; in the CMI cases, the computer source codes for the
intoxilyzer machine manufactured by CMI and used against the criminal defendant. Larger, national companies often
have subpoena compliance departments, which handle subpoenas as routine matters and can advise attorneys where
to send a subpoena, the cost of generating the records, and other logistics. Contact information for many companies is
available here from the Forensic Resource Counsel of the Office of Indigent Defense Services.
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A subpoena under the Uniform Interstate Deposition and Discovery Act (UIDDA). In 2007, the Uniform Law
Commission adopted UIDDA, a simpler interstate procedure to obtain evidence. Most although not all states have
adopted some version of UIDDA, codified in North Carolina in G.S. 1F-1 through 1F-7. Generally, an attorney issues a
North Carolina subpoena identifying the records being sought and submits it to the appropriate clerk of court in the
state where the records are located, called the foreign state, along with a completed but unexecuted subpoena from
the foreign state. The clerk in the foreign state issues the foreign state subpoena, which the attorney serves on the
recipient in accordance with the rules of that state. Under UIDDA, no appearance is required in the foreign state, by
local counsel or by the North Carolina attorney appearing pro hac vice, and no hearing or action is required by a judge.
The specifics may vary in different states, so attorneys should check the particular state’s law before proceeding.

Although the title of UIDDA refers to depositions, which is typically a civil discovery device, the provisions are not
specifically limited to civil cases. North Carolina appears to allow parties in a criminal case to utilize UIDDA. In addition
to enacting the provisions of the uniform act, North Carolina added subsection (f) to Rule 45 of the North Carolina
Rules of Civil Procedure. See S.L. 2011-247. That subsection authorizes a party in a North Carolina case to obtain
discovery from a person in another state, including production of documents, in accordance with the processes and
procedures in the other state. With the exception of provisions not applicable here, G.S. 15A-802 makes Rule 45
applicable to criminal cases. Again, attorneys should review the UIDDA procedures of the other state, as some may
exclude criminal cases. Compare N.D. R. Ct. 5.1(d) (“Depending on the type of case involved, the discovery rules
contained in the North Dakota Rules of Civil Procedure, Criminal Procedure or Juvenile Procedure apply to subpoenas
issued under Rule 5.1(b) [the rule implementing UIDDA].”) with Ga. Code Ann. § 24-13-112(e) (“This Code section
[implementing UIDDA] shall not apply to criminal proceedings.”).

Unlike a court order issued under the earlier interstate act, a UIDDA subpoena does not compel the recipient to appear
in North Carolina. Discovery takes place in the foreign state, not the trial state, and is governed by the laws of the
foreign state. Whether the recipient of a UIDDA subpoena is obligated to take the less burdensome step of transmitting
records to the subpoenaing party in North Carolina likewise appears to be governed by the laws of the foreign state. Cf.
Estate of Klieman v. Palestinian Authority, 293 F.R.D. 235, 240-41 (D. D.C. 2013) (holding that although a subpoena
under Rule 45 of the Federal Rules of Civil Procedure could not compel a foreign entity to appear for a deposition in a
federal case, it could compel the entity to produce records). Attorneys should check with the out-of-state entity to
determine how it wants to proceed. Sometimes an out-of-state entity may be willing to produce documents in response
to an ordinary North Carolina subpoena; other times the entity may want the protection of a UIDDA subpoena from the
court of the state in which the entity is located.

For a further discussion of UIDDA, where I first learned about this relatively new procedure, see Ann Tolliver, A Guide
to Using the UIDDA, Forensic Science in N.C. Blog (Feb. 17, 2017).

This blog post is published and posted online by the School of Government to address issues of interest to government officials. This blog post is for educational and informational Copyright © 2009 to
present School of Government at the University of North Carolina. All rights reserved. use and may be used for those purposes without permission by providing acknowledgment of its source. Use of this
blog post for commercial purposes is prohibited. To browse a complete catalog of School of Government publications, please visit the School’s website at www.sog.unc.edu or contact the Bookstore,
School of Government, CB# 3330 Knapp-Sanders Building, UNC Chapel Hill, Chapel Hill, NC 27599-3330; e-mail sales@sog.unc.edu; telephone 919-966-4119; or fax 919-962-2707.


http://www.uniformlaws.org/Act.aspx?title=Interstate%20Depositions%20and%20Discovery%20Act
http://www.ncleg.net/EnactedLegislation/SessionLaws/HTML/2011-2012/SL2011-247.html
https://ncforensics.wordpress.com/2017/02/17/a-guide-to-using-the-uidda/
https://ncforensics.wordpress.com/2017/02/17/a-guide-to-using-the-uidda/
http://www.tcpdf.org

Cellular Telephone and Social Media Subpoena Guide — updated May 2015

The chart below contains the contact information for the Subpoena Compliance Centers for a few major cell phone companies and social media
networks. These existing contacts may be out of date; if so, more updated contact information for subpoena compliance centers for law
enforcement can be found here. Additionally included are the NC registered agents for the out of state entities. If this information is out of date,
the registered agent information can be found on the North Carolina Secretary of State’s website.

To comply with the North Carolina rules of ethics, an attorney should serve the subpoena on the NC registered agent or local office capable of
accepting service. Then the attorney may send a courtesy copy of the subpoena to the out-of-state Subpoena Compliance Center, explaining to
the local office that they are being served to comply with the Rules of Professional Conduct and a courtesy copy is being sent to the out-of-state
Subpoena Compliance Center. The courtesy copy should clearly state that it is a courtesy copy (no legal effect).

NC State Bar 2014 Formal Ethics Opinion 7 (October 24, 2014) requires that a lawyer inform an out of state entity without a registered agent in
North Carolina that North Carolina subpoenas are unenforceable out of state. A written letter/statement explaining that the subpoena is not
enforceable, that the recipient is not required comply with the subpoena, and that the subpoena is being supplied solely for the entity’s records

should accompany the subpoena. The out of state entity may decide whether to voluntarily comply with the subpoena.

Provider NC Registered Agent | Address of Subpoena | Phone Fax Notes
Compliance Center
AT&T AT&T AT&T Southeast (800) 291-4952 | SE Landline - www.att.com/subpoena
Landline service c/o CT Corporation Custodian of records (248) 395-4398 | - Can fax subpoena to them
a.k.a. BellSouth System 308 S. Akard, 14" - WARNING
150 Fayetteville St., Floor - L - Typically takes 3 months to get their records
Box 1011 Dallas, TX 75202 Online Tool
Raleigh, NC 27601- (248) 552-3233 | Information Required for Subpoena
2957 - Full description of information requested
Phone: (919) 821- - Subscriber information
7139 - Usage records for outgoing calls

- Timeframes
- Complete list of target telephone numbers
- Include area code
- Electronic method for return of records
produced (i.e., email address / fax number)

Procedure for Service of Process

- Can use “online tool” for certain requests
- Is used to expedite subpoena requests
- Go to www.att.com/subpoena



http://www.search.org/resources/isp-list/
http://www.secretary.state.nc.us/search/index/corp
https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2014-formal-ethics-opinion-7/
http://www.att.com/subpoena

- Address subpoena to proper AT&T legal entity
- Wireless > AT&T Mobility, LLC

- Use corresponding AT&T legal entity fax
- Or “online tool” fax if applicable

AT&T wireless
(includes Cingular,
Cricket, GoPhone)

AT&T

c/o CT Corporation
System

150 Fayetteville St.,
Box 1011

Raleigh, NC 27601-
2957

Phone: (919) 821-
7139

AT&T Wireless
Subpoena Compliance
Center

11760 US Highway 1,
Ste. 600

North Palm Beach FL
22408

(800) 291-4952

National

Compliance
(888) 938-4715

Wireless
(877) 971-6093

Provide email for response
AT&T will charge $40 per hour to process subpoena

AT&T will accept email service at
attmobility.ncc@att.com

Additionally see AT&T Line notes regarding AT&T’s
“online tool.”

Century Link

CenturyLink
Communications LLC
c/o CT Corporation

Century Link
Custodian of Records
5454 W. 110" Street

(877) 451-1980

(844) 254-5800

- Offers cell service through Verizon
- May be necessary to send subpoena to both
CenturyLink and to Verizon

System Overland Park, KS
150 Fayetteville St., 6621 Information Required for Subpoena
Box 1011 - Phone number
Raleigh, NC 27601- - Timeframe
2957
Phone: (919) 821-
7139
Facebook Facebook, Inc. Facebook, Inc. (650) 543-4800 | (650) 644-0239 | Procedure

(also accepts service
for Instagram)

c/o Corporation
Service Company
327 Hillsborough
Street

Raleigh, NC 27603
Phone: (866) 403-
5272

Attn: Facebook LE
Response Team
1601 Willow Road
Menlo Park, CA
94025

- Contact via email (legal@facebook.com) or
phone to inform them a request is coming.
- Fax subpoena then follow-up with email copy
and a paper copy
- Facebook requires that its legal name of Facebook Inc.
not Facebook.com be used

Required Information for Subpoena
- Facebook user 1D or Group ID
- If ID is unknown, give account email address

Other Helpful Information for Subpoena
- Full name

- School or Networks

- Date of birth

- Known email addresses

-AIM ID

- Known phone numbers

- Full address



mailto:attmobility.ncc@att.com
mailto:legal@facebook.com

- URL to Facebook profile
- Other known website
- Known IP addresses

Information Available from Facebook
- User Neoprint

- User Photoprint

- User Contact Info

- Group Contact Info

- IP Logs

Google
(including Gmail)

Google, Inc.

c/o Corporation
Service Company
327 Hillsborough
Street

Raleigh, NC 27603
Phone: (866) 403-
5272

Google Inc.

c/o Custodian of
Records

1600 Amphitheatre
Parkway

Mountain View, CA
94043

(650) 253-3425

(650) 253-0001

Google will notify users before disclosure of any
information.

Required Information for Subpoena
- Product/service requested
- identify email address or unique identifier

Hotmail Microsoft Corporation | Microsoft Corporation | (425) 722-1299 | (425) 708-0096 | Required Information

c/o Corporation Online Services - Account requested

Service Company 1065 La Avenida,

327 Hillsborough SVC4/1120

Street Mountain View, CA

Raleigh, NC 27603 94043

Phone: (866) 403-

5272
MagicJack YMax Communication | MagicJack (561) 586-3380 | (888) 762-2120 | - http://www.magicjack.com
(volP phone service) | Corp. Y Max - Lorrain.Fancher@ymaxcorp.com

c/o CT Corporation
System

150 Fayetteville St.,
Box 1011

Raleigh, NC 27601-
2957

Phone: (919) 821-

Communications
ATTN: Lorraine
Fancher

PO Box 6785

West Palm Beach, FL
33405

Information Required for Subpoena
- Phone number

- Timeframe

- Requested information

7139
MetroPCS MetroPCS MetroPCS (800) 571-1265 | (972) 860-2635 | Information Required for Subpoena
c/o Corporation Attn: Custodian of - Phone number
Service Company Records - Timeframe
327 Hillsborough 2250 Lakeside - Requested information
Street Boulevard

Raleigh, NC 27603
Phone: (866) 403-

Richardson, TX 75782

Email
subpoenas@metropcs.com



http://www.magicjack.com/
mailto:Lorrain.Fancher@ymaxcorp.com
mailto:subpoenas@metropcs.com

5272

Procedure for Service of Process
- Via fax or email is preferred

* Call records are kept for 6 months
* Text records are kept for 60 days

MySpace Custodian of Records | (888) 309-1311 | (310) 362-8854 | Required Information for Subpoena
MySpace.com - The “Friend 1D”
407 N. Maple Drive - Requested information
Beverly Hills, CA
90210 Sample Language for Subpoena
Records concerning the identify of the user with the
Friend ID #### consisting of name, postal code, county,
e-mail address, date of account creation, IP address at
account sign-up, logs showing IP address and date
stamps for account access, and the contents of private
messages in the user’s inbox, and sent mail folders.
Compliance@support.myspace.com
Sprint Sprint PCS Wireless Sprint PCS Wireless Sprint Spectrum | Compliance HQ | See manual for specific/additional information

(includes Virgin
Mobile and Boost
Mobile)

Sprint Spectrum, L.P.

c/o Corporation
Service Company
327 Hillsborough
Street

Raleigh, NC 27603
Phone: (866) 403-
5272

Sprint Spectrum, L.P.
6160 Sprint Parkway
Overland Park, KS
66251

(800) 829-0965

Compliance HQ

(913) 315-0736
(816) 600-3111
ASAP Requests

(913) 315-0660

ASAP Requests
(913) 315-8774

(816) 600-3121

http://info.publicintelligence.net/SprintSubpoenaManual.
paf

Trials and/or Appearances
CSTrialTeam@sprint.com

Time Warner
Cable/Road Runner

Time Warner Cable
c/o CT Corporation
System

150 Fayetteville St.,
Box 1011

Raleigh, NC 27601-
2957

Phone: (919) 821-
7139

Time Warner Cable
Subpoena Compliance
13820 Sunrise Valley
Drive

Herndon, VA 20171

(703) 345-3422

(704) 697-4911

Time Warner Cable accepts service electronically
subpoenainquiry@twcable.com

For additional information about compliance policies see
http://help.twcable.com/subpoena-compliance.html

T-Mobile

T-Mobile USA, Inc.
c/o Corporation
Service Company
327 Hillsborough
Street

Subpoena Compliance
Department

4 Sylvan Way
Parsippany, NJ 07054

(973) 292-8911

(973) 292-8697

Information Required for Subpoena
- Phone number

- Timeframe

- Requested information



mailto:Compliance@support.myspace.com
http://info.publicintelligence.net/SprintSubpoenaManual.pdf
http://info.publicintelligence.net/SprintSubpoenaManual.pdf
mailto:subpoenainquiry@twcable.com
http://help.twcable.com/subpoena-compliance.html

Raleigh, NC 27603
Phone: (866) 403-
5272

Procedure for Service of Process
- Via U.S. mail or fax

TracFone Wireless
(including Straight
Talk Wireless,
Net10, Total
Wireless, TelCel,
and Safelink)

TracFone Wireless,
Inc.

c/o Corporate
Creations Network
Inc.

15720 Brixham Hill
Avenue #300
Charlotte, NC 28277
Phone: (704) 248-
2540

TracFone Wireless,
Inc.

Subpoena Compliance
9700 NW 112t
Avenue

Miami, FL 33178

(800) 810-7094

(305) 715-6932

Information Required for Subpoena
- Phone number

- Timeframe

- Requested information

Procedure for Service of Process
- Via fax is preferred

*Allow 7 — 10 days for processing of request

Twitter Twitter, Inc. Attn: Required Information for Subpoena
c/o Trust & Safety Trust & Safety | - Username and URL of Twitter profile
1355 Market Street, (415) 222-9958 | - Details of specific information requested
Ste. 900 - Relationship of information to the investigation
San Francisco, CA - Valid e-mail address so Twitter can contact you
94103
Service of Process
Twitter accepts legal process ONLY from LEO delivered
by mail or by fax
Questions can be sent to:
lawenforcement@twitter.com
U.S. Cellular U.S. Cellular (630) 875-8270 | (866) 669-0894 | - Roaming partner with Verizon
Subpoena Compliance
Department Information Required for Subpoena
One Pierce Place, - Phone number
Suite 800 - Timeframe
Itasca, 1L 60143 - Very specific details re: requested information
Procedure for Service of Process
- Via U.S. mail or fax
- subpoenacompliance@uscellular.com
Verizon Cellco Partnership dba | Cellco Partnership (800) 451-5242 | Subpoenas Information Required for Subpoena

(includes INpulse,
Alltell, AirTouch,
and Jitterbug
services)

Verizon Wireless
c/o CT Corporation
System

150 Fayetteville St.,
Box 1011

Raleigh, NC 27601-

dba Verizon Wireless
Custodian of Records
180 Washington
Valley Road
Bedminster, NJ 07921

(888) 667-0028

- Phone number
- Timeframe
- Detailed description of information requested

Procedure for Service of Process
- Via fax is preferred



mailto:lawenforcement@twitter.com

2957
Phone: (919) 821-
7139

Vonage Vonage Holdings Vonage Holdings (732) 231-6705 | (732) 202-5221 | - http://www.vonage.com
Corp. Corp.
c/o CT Corporation ATTN: Legal Affairs Email
System Administrator — Legal SubpoenaProcessTeam@vonage.com
150 Fayetteville St., Department
Box 1011 23 Main Street Information Required for Subpoena
Raleigh, NC 27601- Holmdel, NJ 07733 - Phone number
2957 - Timeframe
Phone: (919) 821- - Requested information
7139
Procedure for Service of Process
- Via U.S. mail or by fax
Yahoo! Yahoo! Inc. Yahoo! Inc. 408-349-3687 408-349-5400 Required Information for Subpoena

c/o CT Corporation
System

150 Fayetteville St.,
Box 1011

Raleigh, NC 27601-
2957

Phone: (919) 821-
7139

Compliance team
701 First Avenue
Sunnyvale, CA 94089

- Username or email address



http://www.vonage.com/
mailto:SubpoenaProcessTeam@vonage.com

STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

COUNTY OF PITT SUPERIOR COURT DIVISION
FILE NO.
STATE OF NORTH CAROLINA
V. RITCHIE MOTION FOR PRODUCTION
OF RECORDS
JOHN DOE,
Defendant.

NOW COMES the Defendant, by and through the undersigned counsel, and
makes this motion for production of material that is or may be in the possession and
control of third parties and that contains exculpatory or impeaching evidence for the
Defendant's use at trial in the above case ("third party records").

This motion includes, but is not limited to, the following records concerning
prosecuting witness JANE DOE: 1) the records of all health care providers who provided
any type of health care to the prosecuting witness for injuries allegedly resulting from the
incident occurring in the above case, and 2) the records of any domestic violence group
providing counseling or guidance to the prosecuting witness since the alleged offense
date, including but not limited to the Center for Family Violence Prevention, the REAL
Crisis Center, or any other similar organization.

This motion is also made pursuant to the Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution, as well as Article I, §§ 19 and 23, of the

North Carolina Constitution.



In support of the motion, the Defendant shows the following:

1. The Defendant contends said records and files are reasonably likely to
contain material exculpatory and/or impeaching information which must be
constitutionally provided to the Defendant as discovery materials pursuant to the
Defendant’s federal and state constitutional rights to due process of law under the Fifth
and Fourteenth Amendments to the United States Constitution, as well as Article I, § 19,
of the North Carolina Constitution. See Brady v. Maryland, 373 U.S. 83 (1963) and Giglio
v. United States, 405 U.S. 150 (1972); see also Pennsylvania v. Ritchie, 480 U.S. 39, 58
(1987) (criminal defendant entitled to receive portions of state social service agency files
that contain material information); see also State v. Johnson, 165 N.C. App. 854 (2004)
(“[1]n the instant case, we have reviewed the DSS file sealed by the trial court in order to
determine if information contained within the file is favorable and material to defendant's
case. After reviewing the sealed documents, we conclude that there is favorable and
material evidence in the file that should have been provided to defendant for review prior
to trial”).

2. The Defendant further contends he is entitled to production of said records
and files so that he will have the ability to confront and cross-examine the witnesses
against him. The Defendant contends that denial of this motion would violate his federal
and state constitutional rights to confront and cross-examine the witnesses against her, in
violation of the Sixth and Fourteenth Amendments to the United States Constitution, as

well as Article I, § 23, of the North Carolina Constitution.



3. In the event the court finds that said records and files should not be
produced directly to the Defendant, the Defendant requests that the court order that said
materials be produced to the court for an in camera review, with the court providing the
materials to the Defendant to which the court believes the Defendant is constitutionally
entitled.

4. The Defendant requests that the court seal the remainder of the materials
in the court’s file for appellate review. See Ritchie at 58 (the defendant “is entitled to
have the [social service agency] file reviewed by the trial court to determine whether it
contains [material] information™); see also State v. Thompson, 139 N.C. App. 299, 307
(2000) (requiring in camera review of records where Defendant has “substantial basis”
for inquiry). See also State v. Webb, 197 N.C. App. 619, 622 (2009) (regarding DSS
records, "[t]he sealed records contain potentially exculpatory evidence; at the very least,
they contain information that might cast doubt on the veracity of one or
more State witnesses, including the victim and the victim's mother. The State is
obligated by statute to turn over such evidence, and it was error for the trial court

to seal the evidence without allowing defendant to inspect it in camera")



WHEREFORE, the Defendant moves the court:

1. To order production of the above-described records to the Defendant

2. Alternatively, the Defendant prays the court to compel the production of
said materials to the court under seal and then to review in camera all of the materials,
giving the Defendant information which, in the court’s view, must be produced to the
Defendant pursuant to her constitutional rights as listed above.

3. In the event the court conducts an in camera review and produces some,
but not all, of the materials to the Defendant, the Defendant prays the court to seal for
appellate review all such materials which are not provided to the Defendant.

This the day of , 20

LAW OFFICES OF KEITH A. WILLIAMS, P.A.

By:

KEITH A. WILLIAMS

321 South Evans Street, Suite 103
P.O. Box 1965

Greenville, North Carolina 27835
Tel: 252/931-9362

Fax: 252 /830-5155

N.C. State Bar Number 19333



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the date shown below, he delivered a
copy of the foregoing document to Assistant District Attorney by
leaving it at the front desk of the Pitt County District Attorney’s Office with an employee
of the office in the Pitt County Courthouse, Greenville, North Carolina, in compliance
with N.C. Gen. Stat. § 15A-951.

This the day of , 20

LAW OFFICES OF KEITH A. WILLIAMS, P.A.

KEITH A. WILLIAMS

321 South Evans Street, Suite 103
P.O. Box 1965

Greenville, North Carolina 27835
Tel: 252/931-9362

Fax: 252 /830-5155

N.C. State Bar Number 19333



Sample Motions on IDS Website

Defendant’s Records

Ex parte motion and order for jail records

Ex parte motion for production or records of Dorothea Dix Hospital

Ex Parte Motion and Order to Provide Defendant's Medical, Mental Health, and School Records to
Defense Counsel

Request for release of juvenile records

Confidential Witness Records

Motion to obtain mental health records

Motion for production and inspection of confidential records




Sample Motion for Production of Law Enforcement Recordings



STATE OF NORTH CAROLINA P 170vs

In The General Court Of Justice
PITT County Superior Court Division

IN THE MATTER OF
CUSTODIAL LAW ENFORCEMENT AGENCY
RECORDING SOUGHT BY:

Neme OfPettoner PETITION FOR RELEASE OF
e CUSTODIAL LAW ENFORCEMENT AGENCY
c/o AttorneyKeith Williams, PersonaRepresentative RECORDING
321 SouthEvansStreet
Suite103
City, State, Zip
Greenville,NC 27835 G.S. 132-1.4A(e1) — Person authorized to receive disclosure
Phone No. Fax No. (No Filing Fee Applies)

252-931-9362 252-830-5155 []G.S. 132-1.4A(f) — General
Email Address (CVS Filing Fee Applies)

keith@williamslawonline.com

I, the above-named petitioner, request the release of a custodial law enforcement agency recording to AttorneyKeith Williams

state that at least some portion of the law enforcement agency recording was made in this county, and | further state the following:
Petitionerwaschargedasshownon theattachedExhibit A. | request copyof any"recording"asdefinedby NCGS

132-1.4A(a)(6)showingthe Petitioneror any portion of the allegedoffenseand/orthe investigationof the allegedoffense. This

includesanyvideo,audio,or visualandaudiorecordingcapturedby a body-worncameraa dashboardamerapr any othervideo

or audiorecordingdeviceoperatedy or on behalfof alaw enforcemenagencyor law enforcemenagencypersonneivhen

carryingoutlaw enforcementesponsibilities.This petitionis filed by theundersignedsthe personatepresentativéor the

petitioner(the petitioner'sattorneyof record filed with petitioner'sconsentunderNCGS132-1.4A(a)(5).

(Include date and approximate time of activity captured in the recording, or otherwise identify the activity with particularity sufficient to identity the
recording at issue.)

CERTIFICATE OF SERVICE
ON HEAD OF CUSTODIAL LAW ENFORCEMENT AGENCY

| certify that a filed copy of this Petition was served on the head of the custodial law enforcement agency as follows:
[] Personal Delivery
By Regular Mail, US postage prepaid, addressed as follows:

Chiefof Police

EastCarolinaUniversity PoliceDepartment

609EastTenthStreet

Greenville,NC 27858 Also via emailto [campusattorney]

CERTIFICATE OF SERVICE ON DISTRICT ATTORNEY |

| certify that a filed copy of this Petition was served on the District Attorney as follows (only required for general release):
[ Personal Delivery
1By Regular Mail, US postage prepaid, addressed as follows:

Not seekinggenerakeleasepDistrict Attorneynot served.

Date Petitioner’s Signature

AOC-CV-270, New 10/16
© 2016 Administrative Office of the Courts




STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

COUNTY OF PITT SUPERIOR COURT DIVISION

FILE NO. 17 CVS

IN THE MATTER OF CUSTODIAL
LAW ENFORCEMENT RECORDING NOTICE OF HEARING
SOUGHT BY PETITIONER

NOW COMES the undersigned and does hereby file this Notice of Hearing in the above
matter regarding the Petition for Release of Custodial Law Enforcement Agency Recording
under North Carolina General Statute § 132-1.4A, on February 19, 2018, in Pitt County Superior
Court at 10:00 a.m. or as soon thereafter as the matter can be heard.

This the day of , 2018.

LAW OFFICES OF KEITH A. WILLIAMS, PA.

KEITH A. WILLIAMS

321 South Evans Street, Suite 103
P.O. Box 1965

Greenville, North Carolina 27835
Tel: 252/931-9362

Fax: 252 /830-5155

N.C. State Bar Number 19333



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the date shown below, he delivered a copy of the
foregoing document to the following via first class United States mail:

Chief of Police

East Carolina University Police Department
609 East Tenth Street

Greenville, NC 27858

Also via email to [campus attorney email address]

This the day of , 20

LAW OFFICES OF KEITH A. WILLIAMS, PA.

KEITH A. WILLIAMS

321 South Evans Street, Suite 103
P.O. Box 1965

Greenville, North Carolina 27835
Tel: 252/931-9362

Fax: 252 /830-5155

N.C. State Bar Number 19333



Obtaining Records from Third Parties

John Rubin
UNC School of Government

April 2018



4.6

Ch. 4: Discovery

Other Constitutional Rights
A. Evidence in Possession of Third Parties

This section focuses on records in a third party’s possession concerning a victim or
witness. Records concerning the defendant are discussed briefly at the end of this section.

Right to obtain confidential records. Due process gives the defendant the right to obtain
from third parties records containing favorable, material evidence even if the records are
confidential under state or federal law. This right is an offshoot of the right to favorable,
material evidence in the possession of the prosecution. See Pennsylvania v. Ritchie, 480
U.S. 39 (1987) (records in possession of child protective agency); Love v. Johnson, 57
F.3d 1305 (4th Cir. 1995) (North Carolina state courts erred in failing to review records
in possession of county medical center, mental health department, and department of
social services).

Other grounds, including the right to compulsory process, the court’s inherent authority,
and state constitutional and statutory requirements, may support disclosure of
confidential records in the hands of third parties. See State v. Crews, 296 N.C. 607 (1979)
(recognizing court’s inherent authority to order disclosure); In re Martin Marietta Corp.,
856 F.2d 619, 621 (4th Cir. 1988) (federal rule allowing defendant to obtain court order
for records in advance of trial “implements the Sixth Amendment guarantee that an
accused have compulsory process to secure evidence in his favor”); G.S. 8-53 (under this
statute, which is representative of several on privileged communications, court may
compel disclosure of communications between doctor and patient when necessary to
proper administration of justice).

Right to obtain DSS records. Several cases have addressed a defendant’s right under
Ritchie to department of social services (DSS) records that contain favorable, material
evidence in the criminal case against the defendant. The North Carolina courts have
recognized the defendant’s right of access. For example, in State v. McGill, 141 N.C.
App. 98, 101 (2000), the court stated:

A defendant who is charged with sexual abuse of a minor has a
constitutional right to have the records of the child abuse agency that is
charged with investigating cases of suspected child abuse, as they
pertain to the prosecuting witness, turned over to the trial court for an
in camera review to determine whether the records contain information
favorable to the accused and material to guilt or punishment.

In numerous instances, the North Carolina courts have found error in the failure to
disclose DSS records to the defendant. See State v. Martinez, 212 N.C. App. 661 (2011)
(DSS files contained exculpatory impeachment information; court reverses conviction for
other reasons and directs trial court on remand to make information available to
defendant); State v. Webb, 197 N.C. App. 619 (2009) (error for trial court not to disclose
information in DSS file to defendant; new trial); State v. Johnson, 165 N.C. App. 854
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(2004) (child victim’s DSS file contained information favorable and material to
defendant’s case, reviewed at length in court’s opinion, and should have been disclosed;
new trial); McGill, 141 N.C. App. 98 (error in failing to require disclosure of evidence
bearing on credibility of State’s witnesses; new trial). Cf. State v. Tadeja, 191 N.C. App.
439 (2008) (following Ritchie but finding that disclosure of DSS records was not required
because they did not contain favorable evidence; contents of sealed records not described
in opinion); State v. Bailey, 89 N.C. App. 212 (1988) (same).

Right to school records. See State v. Taylor, 178 N.C. App. 395 (2006) (following
Ritchie but finding that disclosure of accomplice’s school records was not required
because they did not contain evidence favorable to defendant); State v. Johnson, 145 N.C.
App. 51 (2001) (in case involving charges of multiple sex offenses against students by
defendant, who was a middle school teacher and coach, court finds that trial judge erred
in quashing subpoena duces tecum for school board documents without conducting in
camera review for exculpatory evidence; some of documents were from witnesses who
would testify at trial).

Right to mental health records. See State v. Chavis, 141 N.C. App. 553, 561 (2003)
(recognizing right to impeachment information that may be in mental health records of
witness, but finding that record did not show that State had information in its possession
or that information was favorable to defendant); see also supra “Impeachment evidence,”
in 8 4.5C, Favorable to Defense (discussing right under Brady to mental health records
that impeach witness’s credibility).

Right to medical records. See State v. Thompson, 139 N.C. App. 299 (2000) (finding that
trial court did not err in failing to conduct in camera review of victim’s medical records
where defense counsel conceded that he was not specifically aware of any exculpatory
information in the records); State v. Jarrett, 137 N.C. App. 256 (2000) (trial court
reviewed hospital records and disclosed some and withheld others; appellate court
reviewed remaining records, which were sealed for appellate review, and found they did
not contain favorable, material evidence).

Directing production of records. Three main avenues exist for compelling production of
materials from third parties before trial.

e Counsel may move for a judge to issue an order requiring the third party to produce
the records in court so the judge may review them and determine those portions
subject to disclosure.

¢ Rather than asking the judge to issue an order, counsel may issue a subpoena
directing the third party to produce the records in court for the judge to review and
rule on the propriety of disclosure. Often, a custodian of confidential records will
object to or move to quash a subpoena so defense counsel may be better off seeking
an order initially from a judge.

¢ Insome instances (discussed below), counsel may move for a judge to issue an order
requiring the third party to provide the records directly to counsel.
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Defense counsel also may have the right to subpoena documents directly to his or her
office. This approach is not recommended for records that contain confidential
information because it may run afoul of restrictions on the disclosure of such information.
See infra 8 4.7D, Production of Documents in Response to Subpoena Duces Tecum.
Counsel should obtain a court order directing production or should subpoena the records
to be produced in court, leaving to a judge the determination whether the defendant is
entitled to obtain the information.

Specific procedures may need to be followed to obtain disclosure of some records.
Consult the statute governing the records at issue. For example, some statutes require that
notice be given to the person who is the subject of the records being sought (as well as to
the custodian of the records). See infra § 4.7F, Specific Types of Confidential Records
(listing reference sources on health department, mental health, and school records).

Sample motions for the production of various types of records are available in the non-
capital, juvenile, and capital trial motions bank on the IDS website, www.ncids.org.

Who hears a motion for an order for records. In felony cases still pending in district
court, a defendant may move for an order from a district court judge. See State v. Jones,
133 N.C. App. 448, 463 (1999) (before transfer of felony case to superior court, district
court has jurisdiction to rule on preliminary matters, in this instance, production of
certain medical records), aff’d in part and rev’d in part on other grounds, 353 N.C. 159
(2000); see also State v. Rich, 132 N.C. App. 440, 451 (1999) (once case was in superior
court, district court should not have entered order overriding doctor-patient privilege;
district court’s entry of order compelling disclosure was not prejudicial, however).

A superior court also may have authority in a felony case to hear the motion while the
case is pending in district court. See State v. Jackson, 77 N.C. App. 491 (1985) (superior
court had jurisdiction before indictment to enter order to determine defendant’s capacity
to stand trial because G.S. 7A-21 gives superior court exclusive, original jurisdiction over
criminal actions in which a felony is charged).

In camera review and alternatives. Under Ritchie, a defendant may obtain an in camera
review of confidential records in the possession of a third party and, to the extent the
records contain favorable, material evidence, the judge must order the records disclosed
to the defendant.

The in camera procedure has some disadvantages, however, and may not always be
required. Principally, the court may not know the facts of the case well enough to
recognize evidence important to the defense. Some alternatives are as follows:

o If the evidence is part of the files of a law enforcement agency, investigatory agency,
or prosecutor’s office, defense counsel may move to compel the prosecution to
disclose the evidence, without an in camera review, based on the State’s general
obligation to disclose the complete files in the case under G.S. 15A-903. Because it
may be unclear whether the prosecution has access to the records, counsel may need
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to move for an order requiring the prosecution to disclose the records or, in the
alternative, requiring the third party to provide the records to the court for an in
camera review.

e Some judges may be willing to order disclosure of records in the possession of third
parties without conducting an in camera review. Defense counsel can argue that the
interest in confidentiality does not warrant restricting the defendant’s access to
potentially helpful information or imposing the burden on the judge of conducting an
in camera review. See Ritchie, 480 U.S. 39, 60 (authorizing in camera review if
necessary to avoid compromising interest in confidentiality).

o Defense counsel can move to participate in any review of the records under a
protective order. Such an order might provide that counsel may not disclose the
materials unless permitted by the court. See G.S. 15A-908 (authorizing protective
orders); Zaal v. State, 602 A.2d 1247 (Md. 1992) (court may conduct review of
records in presence of counsel or permit review by counsel alone, as officer of court,
subject to restrictions protecting confidentiality).

In camera review of DSS records. In 2009, the General Assembly added G.S. 7B-
302(al)(4) to require the court in a criminal or delinquency case to conduct an in camera
review before releasing confidential DSS records to a defendant or juvenile respondent.
See also G.S. 7B-2901(b)(4) (imposing same requirement for court records in abuse,
neglect, and dependency cases). While the statutes mandate an in camera procedure for
DSS records, it does not affect the applicable standard for release of records under
Ritchie. See also In re J.L., 199 N.C. App. 605 (2009) (under G.S. 7B-2901(b), trial court
abused discretion by denying juvenile right to review own court records in abuse, neglect,
and dependency case).

If a defendant is also a respondent parent in an abuse, neglect, and dependency
proceeding, counsel for the client in that proceeding may be able to obtain DSS records in
discovery and, with the client’s consent, provide them to criminal defense counsel
without court involvement.

Required showing. The courts have used various formulations to describe the showing
that a defendant must make in support of a motion for confidential records from a third
party. They have said that defendants must make some plausible showing that the records
might contain favorable, material evidence; have a substantial basis for believing that the
records contain such evidence; or show that a possibility exists that the records contain
such evidence. All of these formulations emphasize the threshold nature of the showing
required of the defendant. See Love v. Johnson, 57 F.3d 1305 (4th Cir. 1995) (defendant
made “plausible showing”); State v. Thompson, 139 N.C. App. 299, 307 (2000)
(“although asking defendant to affirmatively establish that a piece of evidence not in his
possession is material might be a circular impossibility, we at least require him to have a
substantial basis for believing such evidence is material”); see also United States v. King,
628 F.3d 693 (4th Cir. 2011) (remanding for in camera review because defendant gave
required plausible showing); United States v. Trevino, 89 F.3d 187 (4th Cir. 1996)
(defendant must “plainly articulate” how the information in the presentence investigation
report is material and favorable).



Ch. 4: Discovery

If the court refuses to require the third party to produce the documents, or after reviewing
the documents refuses to require disclosure of some or all of them, counsel should move
to have the documents sealed and included in the record in the event of appeal. See State
v. Hardy, 293 N.C. 105 (1977); State v. McGill, 141 N.C. App. 98, 101 (2000); see also
State v. Burr, 341 N.C. 263 (1995) (court states that it could not review trial court’s
denial of motion to require production of witness’s medical records because defendant
failed to make documents part of record on appeal). If the court refuses to require
production of the documents for inclusion in the record, make an offer of proof about the
anticipated contents of the documents.

Ex parte application. In some circumstances, counsel seeking records in the possession
of third parties may want to apply to the court ex parte. Although the North Carolina
courts have not specifically addressed this procedure in the context of third-party records,
they have allowed defendants to apply ex parte for funds for an expert (see infra § 5.5,
Obtaining an Expert Ex Parte in Noncapital Cases). Some of the same reasons and
authority for allowing ex parte applications for experts support ex parte motions for
records in the possession of third parties (that is, need to develop trial strategy,
protections for confidential attorney-client communications, etc.). In view of these
considerations, some courts have held that a defendant may move ex parte for an order
requiring pretrial production of documents from a third party. See United States v.
Tomison, 969 F. Supp. 587 (E.D. Cal. 1997) (court reviews Federal Rule of Criminal
Procedure 17(c), which authorizes court to issue subpoena duces tecum for pretrial
production of documents, and rules that defendant may move ex parte for issuance of
subpoena duces tecum to third party); United States v. Daniels, 95 F. Supp. 2d 1160 (D.
Kan. 2000) (following Tomison); United States v. Beckford, 964 F. Supp. 1010 (E.D. Va.
1997) (allowing ex parte application for subpoena for third-party records but noting
conflicting authority). These authorities should give counsel a sufficient basis to request
to be heard ex parte. See North Carolina State Bar, 2001 Formal Ethics Opinion 15
(2002) (ex parte communications not permissible unless authorized by statute or case
law), available at www.ncbar.gov/ethics/.

A separate question is whether the prosecution has standing to object to a motion to
compel production of records from a third party or to obtain copies of records ordered to
be disclosed to the defendant. See Tomison, 969 F. Supp. 587 (prosecution lacked
standing to move to quash subpoena to third party because prosecution had no claim of
privilege, proprietary right, or other interest in subpoenaed documents; prosecution also
did not have right to receive copies of the documents unless defendant intended to
introduce them at trial). But cf. State v. Clark, 128 N.C. App. 87 (1997) (court had
discretion to require Department of Correction to provide to prosecution records that it
had provided to defendant). For a discussion of these issues in connection with
subpoenas, see infra “Notice of receipt and opportunity to inspect; potential applicability
to criminal cases” in § 4.7D, Production of Documents in Response to Subpoena Duces
Tecum; and 8 4.7E, Objections to and Motions to Modify or Quash Subpoena Duces
Tecum.
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Records concerning defendant. When records in a third party’s possession concern the
defendant (for example, the defendant’s medical records), defense counsel often can
obtain them without court involvement by submitting a release from the defendant to the
custodian of records. If you are seeking your client’s medical records and know the
hospital or other facility that has the records, obtain the form release used by the facility
to avoid potential objections by the facility that the form does not comply with HIPAA or
other laws. Other entities also may have their own release forms, which will facilitate
obtaining client records. Notwithstanding the submission of a release, some agencies may
be unwilling to release the records without a court order or payment of copying costs. In
these instances, applying to the court ex parte for an order requiring production of the
records would seem particularly appropriate.

Sample motions for defendants’ records are available in the non-capital motions bank on
the IDS website, www.ncids.org.
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Subpoenas

Although not a formal discovery device, subpoenas (particularly subpoenas duces tecum)
may be a useful tool for obtaining information material to the case. See State v. Burr, 341
N.C. 263, 302 (1995) (subpoena duces tecum is permissible method for obtaining records
not in possession, custody, or control of State); State v. Newell, 82 N.C. App. 707, 708
(1986) (although discovery is not proper purpose for subpoena duces tecum, subpoena
duces tecum is proper process for obtaining documents material to the inquiry in the
case).

The mechanics of subpoenas are discussed in detail in Chapter 29 (Witnesses) of Volume
2 of the North Carolina Defender Manual (UNC School of Government, 2d ed. 2012).
The discussion below briefly reviews the pretrial use of subpoenas, particularly for
documents.

A. Constitutional Right to Subpoena Witnesses and Documents

A defendant has a constitutional right to subpoena witnesses and documents, based
primarily on the Sixth Amendment right to compulsory process. See Washington v.
Texas, 388 U.S. 14, 19 (1967) (right to compel attendance of witnesses is “in plain terms
the right to present a defense”); State v. Rankin, 312 N.C. 592 (1985) (recognizing Sixth
Amendment basis of subpoena power). Due process also gives a defendant the right to
obtain material, favorable evidence in the possession of third parties (see supra § 4.6A,
Evidence in Possession of Third Parties); and article 1, section 23 of the North Carolina
Constitution guarantees a criminal defendant the right to confront one’s accusers and
witnesses with other testimony.

The right to compulsory process is not absolute. Although the defendant does not have to
make any showing to obtain a subpoena, the court on proper objection or motion may
deny, limit, or quash a subpoena. See infra § 4.7E, Objections to and Motions to Modify
or Quash Subpoena Duces Tecum (discussing permissible scope of subpoena duces
tecum); see generally 2 NORTH CAROLINA DEFENDER MANUAL 8 29.1A (Constitutional
Basis of Right to Compulsory Process).

B. Reach of Subpoena

A subpoena may be directed to any person within North Carolina who is capable of being
a witness, including law-enforcement officers, custodians of records of public agencies,
and private businesses and individuals.

To obtain witnesses or documents located outside of North Carolina, defense counsel
must use the Uniform Act to Secure Attendance of Witnesses from without a State in
Criminal Proceedings. See G.S. 15A-811 through G.S. 15A-816 The uniform act has
been interpreted as authorizing subpoenas for the production of documents. See Jay M.
Zitter, Annotation, Availability under Uniform Act to Secure the Attendance of Witnesses
from Without a State in Criminal Proceedings of Subpoena Duces Tecum, 7 A.L.R.4th
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836 (1981) (uniform act has been interpreted as allowing subpoena to out-of-state witness
to produce documents). Counsel may not use an ordinary subpoena to compel an out-of-
state witness to produce records. See North Carolina State Bar, 2010 Formal Ethics
Opinion 2 (2010), available at www.nchar.gov/ethics/. For a discussion of the mechanics
of the Uniform Act, see 2 NORTH CAROLINA DEFENDER MANUAL 8§ 29.1E (Securing the
Attendance of Nonresident Witnesses).

C. Issuance and Service of Subpoena

Rule 45 of the North Carolina Rules of Civil Procedure governs the issuance and service of
subpoenas. See G.S. 15A-801 (subpoenas to testify in criminal cases governed by Rule 45,
subject to limited exceptions); G.S. 15A-802 (to same effect for subpoenas for documents);
G.S. 8-59 (so stating for subpoenas to testify); G.S. 8-61 (so stating for subpoenas for
documents). The court need not be involved in the issuance of a subpoena to testify or to
produce documents; defense counsel may issue either. See AOC Form AOC-G-100,
“Subpoena” (May 2013), available at www.nccourts.org/Forms/Documents/556.pdf. The
AOC form subpoena may be used to subpoena a witness to testify, produce documents, or
do both.

The sheriff, sheriff’s deputy, coroner, or any person over age 18 who is not a party, may
serve a subpoena. Service may be by personal delivery to the person named in the
subpoena, by registered or certified mail, return receipt requested, or by telephone
communication by law enforcement for subpoenas to testify (but not for subpoenas for
documents). See N.C. R. Civ. P. 45(b)(1); G.S. 8-59.

Practice note: Because the court may not be able to issue a show cause order re contempt
(with an order for arrest) to enforce a subpoena served by telephone communication (see
G.S. 8-59), and because disputes may arise about whether a person named in a subpoena
signed for and received a subpoena served by mail, counsel should consider serving all
subpoenas by personal delivery on the person whose attendance is sought.

The defendant need not tender any witness fee at the time of service. See G.S. 6-51
(witness not entitled to receive fees in advance). Rather, the witness must apply to the
clerk after attendance for payment of the daily witness fee and reimbursement of
allowable travel expenses. G.S. 6-53; G.S. 7A-316. Generally, the court may assess
witness fees against the defendant only on completion of the case. See G.S. 7A-304 (costs
may be assessed against defendant on conviction or entry of plea of guilty or no contest).

A copy of the subpoena need not be served on other parties in a criminal case. See G.S.
15A-801 (exempting criminal cases from service requirement for witness subpoenas in
N.C. R. Civ. P. 45(b)(2)), G.S. 15A-802 (to same effect for document subpoenas).

For a further discussion of issuance and service of subpoenas to testify, see 2 NORTH
CAROLINA DEFENDER MANUAL 8 29.1B (Securing the Attendance of In-State Witnesses).
For a further discussion of issuance and service of subpoenas for documents, see 2
NORTH CAROLINA DEFENDER MANUAL 8 29.2A (Statutory Authorization) and § 29.2B
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(Statutory Requirements).

For reference sources on obtaining particular types of records, see infra § 4.7F, Specific
Types of Confidential Records (health department, mental health, and school records).

D. Production of Documents in Response to Subpoena Duces Tecum

The person named in a subpoena duces tecum ordinarily must appear on the date and at
the place designated in the subpoena and must produce the requested documents.

Place of production. Typically, a subpoena duces tecum requires production at some sort of
proceeding in the case to which the recipient is subpoenaed, such as a pretrial hearing,
deposition (rare in criminal cases but common in civil cases), or trial. In 2003, the General
Assembly amended Rule 45 of the N.C. Rules of Civil Procedure to modify this
requirement for subpoenas for documents (but not subpoenas to testify). Thus, before the
amendment, a party in a civil case would have to schedule a deposition, to which the
party would subpoena the records custodian, even if the party merely wanted to inspect
records in the custodian’s possession and did not want to take any testimony. Under the
revised rule, a party may use a subpoena in a pending case to direct the recipient to
produce documents at a designated time and place, such as at the issuing party’s office,
even though no deposition or other proceeding is scheduled for that time and place.
Because G.S. 15A-802 makes Rule 45 applicable to criminal cases, this use of a
subpoena appears to be permissible in a criminal case.

The change in Rule 45 authorizing an “office” subpoena may not be readily apparent. It is
reflected in the following italicized portion of revised Rule 45(a)(2): “A command to
produce evidence may be joined with a command to appear at trial or hearing or at a
deposition, or any subpoena may be issued separately.” See North Carolina State Bar,
2008 Formal Ethics Opinion 4 (2008) (so interpreting quoted language), available

at www.ncbar.gov/ethics/; Bill Analysis, H.B. 785: Rules of Civil Proc/Rewrite Rule 45
(S.L. 2003-276), from Trina Griffin, Research. Div., N.C. General Assembly (June 27,
2003) (same); Memorandum to Superior Court Judges et al. re: Subpoena Form Revised
(AOC-G-100) & S.L. 2003-276 (HB 785), from Pamela Weaver Best, Assoc. Counsel,
Div. of Legal & Legislative Servs., N.C. Admin. Office of the Courts (Sept. 29, 2003)
(same). The latter two memos are available from the authors of this manual. The revised
language is comparable to Rule 45(a)(1) of the Federal Rules of Civil Procedure, which
has authorized a similar procedure in federal cases. See 9 JAMES WM. MOORE ET AL.,
MOORE’S FEDERAL PRACTICE § 45.02[3], at 45-21 (3d ed. 2011).

Practice note: \When seeking sensitive records, defense counsel may not want to use an
“office” subpoena or a subpoena at all and instead may want to seek an order of the court
compelling production. Because a subpoena is generally insufficient to authorize a custodian
of confidential records to disclose records, the custodian will often contest the subpoena,
necessitating a court order in any event. Further, if a records custodian who is subpoenaed
discloses confidential information to defense counsel without proper authorization
(typically, consent by the subject of the records or a court order, not just a subpoena),
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defense counsel may be subject to sanctions. See North Carolina State Bar Ethics Opinion
RPC 252 (1997) (attorneys should refrain from reviewing confidential materials
inadvertently sent to them by opposing party), available at www.ncbar.gov/ethics/; Susan
S. v. Israels, 67 Cal. Rptr. 2d 42 (Cal. Ct. App. 1997) (attorney read and disseminated
patient’s confidential mental health records that treatment facility mistakenly sent directly
to him in response to subpoena; court allowed patient’s suit against attorney for violation
of state constitutional right of privacy); see also Bass v. Sides, 120 N.C. App. 485 (1995)
(before obtaining judge’s permission, plaintiff’s attorney reviewed confidential medical
records of defendant that records custodian had sealed and provided to clerk of court in
response to subpoena; judge ordered plaintiff’s attorney to pay defendant’s attorney fees,
totaling approximately $7,000, and prohibited plaintiff from using the records at trial).

Notice of receipt and opportunity to inspect; potential applicability to criminal cases.
Rule 45(d1) of the N.C. Rules of Civil Procedure states that within five business days of
receipt of materials produced in compliance with a subpoena duces tecum, the party who
was responsible for issuing the subpoena must serve all other parties with notice of receipt.
On request, the party receiving the material must provide the other parties a reasonable
opportunity to copy and inspect such material at the inspecting party’s expense.

The applicability of this requirement to criminal cases is not entirely clear, particularly when
the defendant is the subpoenaing party. In 2007, the General Assembly revised Rule 45 to
add the notice and inspection requirements in subsection (d1) of Rule 45. This change
appears to have been prompted by concerns from civil practitioners after the 2003 changes
to Rule 45. The earlier changes, discussed above under “Place of production” in this
subsection D., authorized a party to issue a subpoena for the production of documents
without also scheduling a deposition, at which the opposing party would be present and
would have an opportunity to review and obtain copies of the subpoenaed records.

Criminal cases are not specifically exempted from the notice and inspection requirements
enacted in 2007, although somewhat paradoxically the subpoenaing party in a criminal case
is not required to give notice of the service of a subpoena (discussed above under subsection
C., Issuance and Service of Subpoena). The 2007 subpoena provisions also are in tension
with G.S. 15A-905 and G.S. 15A-906, which essentially provide that a criminal defendant is
only obligated to disclose to the State evidence that he or she intends to use at trial. (If the
State is the subpoenaing party, the records become part of the State’s file and are subject to
the State’s general discovery obligations under G.S. 15A-903.)

If the notice and inspection requirements in Rule 45(d1) apply in criminal cases, a defendant
may have grounds to seek a protective order under G.S. 15A-908 to withhold records from
disclosure. Alternatively, instead of using a subpoena, a defendant may move for a court
order for production of records, which is not governed by Rule 45. See supra “Ex parte
application” in § 4.6A, Evidence in Possession of Third Parties.

Public and hospital medical records. If a custodian of public records or hospital medical
records (as defined in G.S. 8-44.1) has been subpoenaed to appear for the sole purpose of
producing records in his or her custody and not also to testify, the custodian may elect to
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tender the records to the court in which the action is pending instead of making a personal
appearance. N.C. R. Civ. P. 45(c)(2). For a discussion of these procedures, see 2 NORTH
CAROLINA DEFENDER MANUAL 8 29.2C (Production of Public Records and Hospital
Medical Records).

E. Objections to and Motions to Modify or Quash Subpoena Duces Tecum

N.C. Rule of Civil Procedure 45(c)(3) and (c)(5) set forth the procedures for a person to
serve a written objection on the subpoenaing party or file a motion to modify or quash a
subpoena. The mechanics of these procedures are discussed in detail in 2 NORTH
CAROLINA DEFENDER MANUAL 8 29.2D (Objections to a Subpoena Duces Tecum) and 8
29.2E (Motions to Modify or Quash a Subpoena Duces Tecum).

If an objection rather than a motion is made, the party serving the subpoena is not entitled
to inspect or copy the designated materials unless the court enters an order permitting him
or her to do so. N.C. R. Civ. P. 45(c)(4). In some instances, the subpoenaed party will
appear in court at the time designated in the subpoena and make an objection to
disclosure. If this procedure is followed, the defendant will have an opportunity to obtain
a ruling from the court then and there. In other instances, the subpoenaed party will
object before the scheduled proceeding. The subpoenaing party then will have to file a
motion to compel production, with notice to the subpoenaed person, in the court of the
county where the production is to occur. Id.

In reviewing an objection or motion to quash or modify, “the trial judge should consider
the relevancy and materiality of the items called for [by the subpoena], the right of the
subpoenaed person to withhold production on other grounds, such as privilege, and also
the policy against “fishing expeditions.”” State v. Newell, 82 N.C. App. 707, 709 (1986).
The subpoena should “specify with as much precision as fair and feasible the particular
items desired.” 1d., 82 N.C. App. at 708. Otherwise, the court may view the subpoena as a
“fishing or ransacking expedition.” Vaughan v. Broadfoot, 267 N.C. 691, 699 (1966)
(quashing subpoena for production of mass of records on first day of trial); see also Love
v. Johnson, 57 F.3d 1305 (4th Cir. 1995) (finding that North Carolina trial judge violated
defendant’s due process rights by quashing subpoena on overbreadth grounds without
requiring that records be produced for review by court after defendant made a plausible
showing that records contained information material and favorable to his defense). On
finding that a subpoena is overbroad, a trial court may modify rather than quash it. State
v. Richardson, 59 N.C. App. 558 (1982).

In some North Carolina cases, trial courts have granted motions by the prosecution to
quash a subpoena duces tecum directed to a third party, but the decisions do not explicitly
address whether the prosecution had standing to do so. See, e.g., State v. Love, 100 N.C.
App. 226 (1990), conviction vacated on habeas sub. nom., Love v. Johnson, 57 F.3d 1305
(4th Cir. 1995). Because prosecutors do not represent third parties and do not have a
legally recognized interest in their records, they may not have standing to object or move
to quash. See United States v. Tomison, 969 F. Supp. 587 (E.D. Cal. 1997) (prosecution
lacked standing to move to quash subpoena to third party because prosecution had no
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claim of privilege, proprietary right, or other interest in subpoenaed documents); 2 G.
GRAY WILSON, NORTH CAROLINA CIVIL PROCEDURE 8 45-4, at 45-14 (3d ed. 2007) (“A
party does not have standing to challenge a subpoena duces tecum issued to a nonparty
witness unless he can claim some privilege in the documents sought.”). Some cases have
taken a more expansive view of prosecutor standing because of the prosecutor’s overall
interest in the handling of the prosecution. See Commonwealth v. Lam, 827 N.E.2d 209,
228-29 & n.8 (Mass. 2005) (finding that prosecutor had standing to object to issuance of
summons [subpoena] because prosecutor may be able to assist judge in determining
whether subpoena is improper fishing expedition and in preventing harassment of
witnesses by burdensome, frivolous, or improper subpoenas; court notes without deciding
that there may be occasions “in which a defendant seeks leave from the court to move ex
parte for the issuance of a summons [subpoena]”).

Practice note: If the judge quashes a subpoena requiring the production of documents,
counsel should move to have the documents sealed and included in the record in the
event of appeal. See State v. Hardy, 293 N.C. 105 (1977); see also State v. Burr, 341 N.C.
263 (1995) (court states that it could not review trial judge’s denial of motion to require
production of witness’s medical records because defendant failed to make documents part
of record). If the judge refuses to require production of the documents for inclusion in the
record, make an offer of proof about the anticipated contents of the documents.

Rather than quash or modify a subpoena, a judge may order the subpoenaed person to be
“reasonably compensated” for the cost, if “significant,” of producing the designated
material. N.C. R. Civ. P. 45(c)(6). Typically, judges do not order reimbursement of
document production expenses because compliance with a subpoena is an ordinary, not
significant, expense of responding to court proceedings. If the court orders payment, defense
counsel for an indigent defendant may request the court to authorize payment from state
funds as a necessary expense of representation. See G.S. 7A-450(b); G.S. 7A-454.

F. Specific Types of Confidential Records

Specific procedures may need to be followed to obtain disclosure of some records.
Consult the statute governing the records at issue. For example, some statutes require that
notice be given to the person who is the subject of the records being sought (as well as to
the custodian of records). For a discussion of subpoenas for particular types of records
from the perspective of the recipient, see the following:

* John Rubin & Aimee Wall, Responding to Subpoenas for Health Department
Records, HEALTH LAW BULLETIN No. 82 (Sept. 2005), available
at http://sogpubs.unc.edu/electronicversions/pdfs/hlb82.pdf.

» John Rubin, Subpoenas and School Records: A School Employee’s Guide,
ScHooL Law BULLETIN No. 30/2 (Spring 1999), available
at http://ncinfo.iog.unc.edu/pubs/electronicversions/slb/sp990111.pdf.

» John Rubin & Mark Botts, Responding to Subpoenas: A Guide for Mental Health
Facilities, POPULAR GOVERNMENT No. 64/4 (Summer 1999), available
at http://ncinfo.iog.unc.edu/pubs/electronicversions/pg/botts.pdf.
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Almost everyone knows about the trial of O.J. Simpson for the murders of Nicole Brown Simpson and Ronald
Goldman. Many people also know about a key piece of evidence introduced by the defense—taped interviews in which
one of the investigating officers, Los Angeles Police Department detective Mark Fuhrman, used racial slurs. Less well
known is the legal mechanism that the defense team used to obtain the tapes, which were in the possession of a North
Carolina writer who refused to turn them over voluntarily. How did O.J.’s lawyers compel a resident of North Carolina
to produce the tapes in faraway Los Angeles, California? This post reviews the procedure used in the O.J. case and
other ways to obtain out-of-state materials in a criminal case.

What Doesn’t Work

Let’s look first at what doesn’t work. An ordinary North Carolina subpoena does not obligate a person in another state
to produce records in a North Carolina case. The United States Supreme Court held long ago, in the 1902 case of
Minder v. Georgia, 183 U.S. 559, 562 (1902), that a state court does not have the power “to compel the attendance of
witnesses who are beyond the limits of the state.” So, in the O.J. case, the defense team could not have used and did
not use an ordinary California subpoena to compel production of the Fuhrman tapes.

The North Carolina State Bar has stated further that it is unethical for a North Carolina attorney to mislead an out-of-
state entity that an ordinary North Carolina subpoena obligates the recipient to comply. See Obtaining Medical Records
from Out of State Health Care Providers, 2010 Formal Ethics Opinion 2 (2010). The opinion addresses subpoenas for
medical records to out-of-state health care providers, but the reasoning would seem to apply to subpoenas to other out-
of-state entities. (A later State Bar opinion, discussed below, suggests an alternative approach.)

What Does Work, with Court Orders

Because of the limited range of state court subpoenas, the Uniform Law Commission adopted the Uniform Act to
Secure Attendance of Witnesses from Without a State in Criminal Proceedings way back in 1936. Every state has
enacted this interstate subpoena procedure, which is codified in North Carolina in G.S. 15A-811 through G.S. 15A-816.
An attorney first must apply to a North Carolina court for an order for production of the desired records. The attorney
then must take the order to the state trial court where the record holder is located and move for an order compelling the
person or entity to produce the records. The attorney must show that the records are material. Because the procedure
requires a court appearance in another state, the attorney must engage local counsel to move for the order in the other
state or obtain permission to appear pro hac vice in the other state’s courts. For a further discussion of the
requirements, see Julie Lewis & John Rubin, 2 North Carolina Defender Manual § 29.1E (2d ed. 2012).

The above procedure was the one used in the O.J. case, resulting in a reported opinion bearing the writer's name, In re
McKinny, 462 S.E.2d 530 (N.C. App. 1995). When O.J.’s attorneys came to North Carolina with a California court

order in hand and moved for a North Carolina order, the trial judge initially denied the request. The North Carolina
Court of Appeals reversed, compelling the North Carolina writer to appear at O.J.’s trial in Los Angeles and produce
and testify about the tapes.
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The uniform act does not explicitly refer to a subpoena for documents. It refers to subpoenas, orders, and other notices
requiring the appearance of a witness. Generally states have held, including North Carolina in the O.J. case, that the
act provides a mechanism to obtain documents. See Jay M. Zitter, Annotation, Availability under Uniform Act to Secure
the Attendance of Witnesses from Without a State in Criminal Proceedings of Subpoena Duces Tecum, 7 A.L.R.4th
836.

What May Work, without Court Orders

The uniform interstate subpoena act is obviously cumbersome, requiring two court orders and an appearance in
another state. Three simpler approaches may be possible.

An ordinary North Carolina subpoena if voluntary. Some entities may be willing to produce materials located outside
North Carolina as long as they receive a subpoena, even an ordinary North Carolina subpoena. The North Carolina
State Bar recognized this possibility in a later opinion, finding that an attorney may issue a North Carolina subpoena for
out-of-state records as long as the attorney advises the out-of-state entity that production is voluntary. See Use of
North Carolina Subpoena to Obtain Documents from Foreign Entity or Individual, 2014 Formal Ethics Opinion 7 (2014).
An attorney should contact the entity ahead of time to determine whether it will produce the records voluntarily in
response to a North Carolina subpoena.

An ordinary North Carolina subpoena if served on a registered agent of a foreign corporation. The issue posed in the
above ethics opinion was the proper procedure to follow when an out-of-state corporation, commonly called a foreign
corporation, does not have a registered agent for service of process in North Carolina. What if a foreign corporation
has a registered agent here? Can an attorney compel a foreign corporation to produce records by serving the
corporation’s registered agent? The State Bar opinion doesn’t specifically address the issue. Nor do there appear to
be any North Carolina appellate decisions.

Some decisions from other states take the position that service of a subpoena on a registered agent is not sufficient to
obligate a foreign corporation to comply. According to these decisions, service of process on a registered agent may
obligate a foreign corporation to respond to a lawsuit against the corporation. But, the decisions distinguish being sued
as a party from being subpoenaed to produce records in a proceeding in which the corporation is not a party. The
decisions hold that doing business in a state and having a registered agent there does not necessarily obligate a
corporation to produce records located outside the state. See, e.g., Yelp, Inc. v. Hadeed Carpet Cleaning, Inc., 770
S.E.2d 440 (Va. 2015); Ulloa v. CMI, Inc., 133 So. 3d 914 (Fla. 2013).

These decisions seem out of step with the current era of electronic storage and transmission of records. It is not clear
where records are located when they are electronically accessible from just about anywhere. Further, the burden of
electronically generating and producing records is considerably less than copying, packing up, and shipping off hard
copies. See Yelp, 770 S.E.2d at 446 (dissenting and concurring opinion) (arguing that Virginia legislature provided for
exercise of subpoena power over foreign corporation that had registered agent in Virginia but concluding that evidence
failed to show that corporation had sufficient contacts with Virginia for court to exercise jurisdiction); CMI, Inc. v.
Landrum, 64 So. 3d 693, 695 (Fla. Dist. Ct. App. 2010) (holding that service of subpoena duces tecum on registered
agent of “foreign corporation authorized to do, registered to do, and doing business in Florida” was

sufficient), disapproved by Ulloa v. CMI, above.

In most cases, attorneys are unlikely to encounter such fierce resistance over service on a registered agent. In the
above cases, the corporations were keen to protect the information being sought: in Yelp, the identity of anonymous
authors of negative reviews of the civil plaintiff's business; in the CMI cases, the computer source codes for the
intoxilyzer machine manufactured by CMI and used against the criminal defendant. Larger, national companies often
have subpoena compliance departments, which handle subpoenas as routine matters and can advise attorneys where
to send a subpoena, the cost of generating the records, and other logistics. Contact information for many companies is
available here from the Forensic Resource Counsel of the Office of Indigent Defense Services.

This blog post is published and posted online by the School of Government to address issues of interest to government officials. This blog post is for educational and informational Copyright © 2009 to
present School of Government at the University of North Carolina. All rights reserved. use and may be used for those purposes without permission by providing acknowledgment of its source. Use of this
blog post for commercial purposes is prohibited. To browse a complete catalog of School of Government publications, please visit the School’s website at www.sog.unc.edu or contact the Bookstore,
School of Government, CB# 3330 Knapp-Sanders Building, UNC Chapel Hill, Chapel Hill, NC 27599-3330; e-mail sales@sog.unc.edu; telephone 919-966-4119; or fax 919-962-2707.


https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2014-formal-ethics-opinion-7/
http://www.ncids.com/forensic/digital/subpoena_guide.doc

A subpoena under the Uniform Interstate Deposition and Discovery Act (UIDDA). In 2007, the Uniform Law
Commission adopted UIDDA, a simpler interstate procedure to obtain evidence. Most although not all states have
adopted some version of UIDDA, codified in North Carolina in G.S. 1F-1 through 1F-7. Generally, an attorney issues a
North Carolina subpoena identifying the records being sought and submits it to the appropriate clerk of court in the
state where the records are located, called the foreign state, along with a completed but unexecuted subpoena from
the foreign state. The clerk in the foreign state issues the foreign state subpoena, which the attorney serves on the
recipient in accordance with the rules of that state. Under UIDDA, no appearance is required in the foreign state, by
local counsel or by the North Carolina attorney appearing pro hac vice, and no hearing or action is required by a judge.
The specifics may vary in different states, so attorneys should check the particular state’s law before proceeding.

Although the title of UIDDA refers to depositions, which is typically a civil discovery device, the provisions are not
specifically limited to civil cases. North Carolina appears to allow parties in a criminal case to utilize UIDDA. In addition
to enacting the provisions of the uniform act, North Carolina added subsection (f) to Rule 45 of the North Carolina
Rules of Civil Procedure. See S.L. 2011-247. That subsection authorizes a party in a North Carolina case to obtain
discovery from a person in another state, including production of documents, in accordance with the processes and
procedures in the other state. With the exception of provisions not applicable here, G.S. 15A-802 makes Rule 45
applicable to criminal cases. Again, attorneys should review the UIDDA procedures of the other state, as some may
exclude criminal cases. Compare N.D. R. Ct. 5.1(d) (“Depending on the type of case involved, the discovery rules
contained in the North Dakota Rules of Civil Procedure, Criminal Procedure or Juvenile Procedure apply to subpoenas
issued under Rule 5.1(b) [the rule implementing UIDDA].”) with Ga. Code Ann. § 24-13-112(e) (“This Code section
[implementing UIDDA] shall not apply to criminal proceedings.”).

Unlike a court order issued under the earlier interstate act, a UIDDA subpoena does not compel the recipient to appear
in North Carolina. Discovery takes place in the foreign state, not the trial state, and is governed by the laws of the
foreign state. Whether the recipient of a UIDDA subpoena is obligated to take the less burdensome step of transmitting
records to the subpoenaing party in North Carolina likewise appears to be governed by the laws of the foreign state. Cf.
Estate of Klieman v. Palestinian Authority, 293 F.R.D. 235, 240-41 (D. D.C. 2013) (holding that although a subpoena
under Rule 45 of the Federal Rules of Civil Procedure could not compel a foreign entity to appear for a deposition in a
federal case, it could compel the entity to produce records). Attorneys should check with the out-of-state entity to
determine how it wants to proceed. Sometimes an out-of-state entity may be willing to produce documents in response
to an ordinary North Carolina subpoena; other times the entity may want the protection of a UIDDA subpoena from the
court of the state in which the entity is located.

For a further discussion of UIDDA, where I first learned about this relatively new procedure, see Ann Tolliver, A Guide
to Using the UIDDA, Forensic Science in N.C. Blog (Feb. 17, 2017).
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Cellular Telephone and Social Media Subpoena Guide — updated May 2015

The chart below contains the contact information for the Subpoena Compliance Centers for a few major cell phone companies and social media
networks. These existing contacts may be out of date; if so, more updated contact information for subpoena compliance centers for law
enforcement can be found here. Additionally included are the NC registered agents for the out of state entities. If this information is out of date,
the registered agent information can be found on the North Carolina Secretary of State’s website.

To comply with the North Carolina rules of ethics, an attorney should serve the subpoena on the NC registered agent or local office capable of
accepting service. Then the attorney may send a courtesy copy of the subpoena to the out-of-state Subpoena Compliance Center, explaining to
the local office that they are being served to comply with the Rules of Professional Conduct and a courtesy copy is being sent to the out-of-state
Subpoena Compliance Center. The courtesy copy should clearly state that it is a courtesy copy (no legal effect).

NC State Bar 2014 Formal Ethics Opinion 7 (October 24, 2014) requires that a lawyer inform an out of state entity without a registered agent in
North Carolina that North Carolina subpoenas are unenforceable out of state. A written letter/statement explaining that the subpoena is not
enforceable, that the recipient is not required comply with the subpoena, and that the subpoena is being supplied solely for the entity’s records

should accompany the subpoena. The out of state entity may decide whether to voluntarily comply with the subpoena.

Provider NC Registered Agent | Address of Subpoena | Phone Fax Notes
Compliance Center
AT&T AT&T AT&T Southeast (800) 291-4952 | SE Landline - www.att.com/subpoena
Landline service c/o CT Corporation Custodian of records (248) 395-4398 | - Can fax subpoena to them
a.k.a. BellSouth System 308 S. Akard, 14" - WARNING
150 Fayetteville St., Floor - L - Typically takes 3 months to get their records
Box 1011 Dallas, TX 75202 Online Tool
Raleigh, NC 27601- (248) 552-3233 | Information Required for Subpoena
2957 - Full description of information requested
Phone: (919) 821- - Subscriber information
7139 - Usage records for outgoing calls

- Timeframes
- Complete list of target telephone numbers
- Include area code
- Electronic method for return of records
produced (i.e., email address / fax number)

Procedure for Service of Process

- Can use “online tool” for certain requests
- Is used to expedite subpoena requests
- Go to www.att.com/subpoena
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- Address subpoena to proper AT&T legal entity
- Wireless > AT&T Mobility, LLC

- Use corresponding AT&T legal entity fax
- Or “online tool” fax if applicable

AT&T wireless
(includes Cingular,
Cricket, GoPhone)

AT&T

c/o CT Corporation
System

150 Fayetteville St.,
Box 1011

Raleigh, NC 27601-
2957

Phone: (919) 821-
7139

AT&T Wireless
Subpoena Compliance
Center

11760 US Highway 1,
Ste. 600

North Palm Beach FL
22408

(800) 291-4952

National

Compliance
(888) 938-4715

Wireless
(877) 971-6093

Provide email for response
AT&T will charge $40 per hour to process subpoena

AT&T will accept email service at
attmobility.ncc@att.com

Additionally see AT&T Line notes regarding AT&T’s
“online tool.”

Century Link

CenturyLink
Communications LLC
c/o CT Corporation

Century Link
Custodian of Records
5454 W. 110" Street

(877) 451-1980

(844) 254-5800

- Offers cell service through Verizon
- May be necessary to send subpoena to both
CenturyLink and to Verizon

System Overland Park, KS
150 Fayetteville St., 6621 Information Required for Subpoena
Box 1011 - Phone number
Raleigh, NC 27601- - Timeframe
2957
Phone: (919) 821-
7139
Facebook Facebook, Inc. Facebook, Inc. (650) 543-4800 | (650) 644-0239 | Procedure

(also accepts service
for Instagram)

c/o Corporation
Service Company
327 Hillsborough
Street

Raleigh, NC 27603
Phone: (866) 403-
5272

Attn: Facebook LE
Response Team
1601 Willow Road
Menlo Park, CA
94025

- Contact via email (legal@facebook.com) or
phone to inform them a request is coming.
- Fax subpoena then follow-up with email copy
and a paper copy
- Facebook requires that its legal name of Facebook Inc.
not Facebook.com be used

Required Information for Subpoena
- Facebook user 1D or Group ID
- If ID is unknown, give account email address

Other Helpful Information for Subpoena
- Full name

- School or Networks

- Date of birth

- Known email addresses

-AIM ID

- Known phone numbers

- Full address
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- URL to Facebook profile
- Other known website
- Known IP addresses

Information Available from Facebook
- User Neoprint

- User Photoprint

- User Contact Info

- Group Contact Info

- IP Logs

Google
(including Gmail)

Google, Inc.

c/o Corporation
Service Company
327 Hillsborough
Street

Raleigh, NC 27603
Phone: (866) 403-
5272

Google Inc.

c/o Custodian of
Records

1600 Amphitheatre
Parkway

Mountain View, CA
94043

(650) 253-3425

(650) 253-0001

Google will notify users before disclosure of any
information.

Required Information for Subpoena
- Product/service requested
- identify email address or unique identifier

Hotmail Microsoft Corporation | Microsoft Corporation | (425) 722-1299 | (425) 708-0096 | Required Information

c/o Corporation Online Services - Account requested

Service Company 1065 La Avenida,

327 Hillsborough SVC4/1120

Street Mountain View, CA

Raleigh, NC 27603 94043

Phone: (866) 403-

5272
MagicJack YMax Communication | MagicJack (561) 586-3380 | (888) 762-2120 | - http://www.magicjack.com
(volP phone service) | Corp. Y Max - Lorrain.Fancher@ymaxcorp.com

c/o CT Corporation
System

150 Fayetteville St.,
Box 1011

Raleigh, NC 27601-
2957

Phone: (919) 821-

Communications
ATTN: Lorraine
Fancher

PO Box 6785

West Palm Beach, FL
33405

Information Required for Subpoena
- Phone number

- Timeframe

- Requested information

7139
MetroPCS MetroPCS MetroPCS (800) 571-1265 | (972) 860-2635 | Information Required for Subpoena
c/o Corporation Attn: Custodian of - Phone number
Service Company Records - Timeframe
327 Hillsborough 2250 Lakeside - Requested information
Street Boulevard

Raleigh, NC 27603
Phone: (866) 403-

Richardson, TX 75782

Email
subpoenas@metropcs.com
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5272

Procedure for Service of Process
- Via fax or email is preferred

* Call records are kept for 6 months
* Text records are kept for 60 days

MySpace Custodian of Records | (888) 309-1311 | (310) 362-8854 | Required Information for Subpoena
MySpace.com - The “Friend 1D”
407 N. Maple Drive - Requested information
Beverly Hills, CA
90210 Sample Language for Subpoena
Records concerning the identify of the user with the
Friend ID #### consisting of name, postal code, county,
e-mail address, date of account creation, IP address at
account sign-up, logs showing IP address and date
stamps for account access, and the contents of private
messages in the user’s inbox, and sent mail folders.
Compliance@support.myspace.com
Sprint Sprint PCS Wireless Sprint PCS Wireless Sprint Spectrum | Compliance HQ | See manual for specific/additional information

(includes Virgin
Mobile and Boost
Mobile)

Sprint Spectrum, L.P.

c/o Corporation
Service Company
327 Hillsborough
Street

Raleigh, NC 27603
Phone: (866) 403-
5272

Sprint Spectrum, L.P.
6160 Sprint Parkway
Overland Park, KS
66251

(800) 829-0965

Compliance HQ

(913) 315-0736
(816) 600-3111
ASAP Requests

(913) 315-0660

ASAP Requests
(913) 315-8774

(816) 600-3121

http://info.publicintelligence.net/SprintSubpoenaManual.
paf

Trials and/or Appearances
CSTrialTeam@sprint.com

Time Warner
Cable/Road Runner

Time Warner Cable
c/o CT Corporation
System

150 Fayetteville St.,
Box 1011

Raleigh, NC 27601-
2957

Phone: (919) 821-
7139

Time Warner Cable
Subpoena Compliance
13820 Sunrise Valley
Drive

Herndon, VA 20171

(703) 345-3422

(704) 697-4911

Time Warner Cable accepts service electronically
subpoenainquiry@twcable.com

For additional information about compliance policies see
http://help.twcable.com/subpoena-compliance.html

T-Mobile

T-Mobile USA, Inc.
c/o Corporation
Service Company
327 Hillsborough
Street

Subpoena Compliance
Department

4 Sylvan Way
Parsippany, NJ 07054

(973) 292-8911

(973) 292-8697

Information Required for Subpoena
- Phone number

- Timeframe

- Requested information
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Raleigh, NC 27603
Phone: (866) 403-
5272

Procedure for Service of Process
- Via U.S. mail or fax

TracFone Wireless
(including Straight
Talk Wireless,
Net10, Total
Wireless, TelCel,
and Safelink)

TracFone Wireless,
Inc.

c/o Corporate
Creations Network
Inc.

15720 Brixham Hill
Avenue #300
Charlotte, NC 28277
Phone: (704) 248-
2540

TracFone Wireless,
Inc.

Subpoena Compliance
9700 NW 112t
Avenue

Miami, FL 33178

(800) 810-7094

(305) 715-6932

Information Required for Subpoena
- Phone number

- Timeframe

- Requested information

Procedure for Service of Process
- Via fax is preferred

*Allow 7 — 10 days for processing of request

Twitter Twitter, Inc. Attn: Required Information for Subpoena
c/o Trust & Safety Trust & Safety | - Username and URL of Twitter profile
1355 Market Street, (415) 222-9958 | - Details of specific information requested
Ste. 900 - Relationship of information to the investigation
San Francisco, CA - Valid e-mail address so Twitter can contact you
94103
Service of Process
Twitter accepts legal process ONLY from LEO delivered
by mail or by fax
Questions can be sent to:
lawenforcement@twitter.com
U.S. Cellular U.S. Cellular (630) 875-8270 | (866) 669-0894 | - Roaming partner with Verizon
Subpoena Compliance
Department Information Required for Subpoena
One Pierce Place, - Phone number
Suite 800 - Timeframe
Itasca, 1L 60143 - Very specific details re: requested information
Procedure for Service of Process
- Via U.S. mail or fax
- subpoenacompliance@uscellular.com
Verizon Cellco Partnership dba | Cellco Partnership (800) 451-5242 | Subpoenas Information Required for Subpoena

(includes INpulse,
Alltell, AirTouch,
and Jitterbug
services)

Verizon Wireless
c/o CT Corporation
System

150 Fayetteville St.,
Box 1011

Raleigh, NC 27601-

dba Verizon Wireless
Custodian of Records
180 Washington
Valley Road
Bedminster, NJ 07921

(888) 667-0028

- Phone number
- Timeframe
- Detailed description of information requested

Procedure for Service of Process
- Via fax is preferred
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2957
Phone: (919) 821-
7139

Vonage Vonage Holdings Vonage Holdings (732) 231-6705 | (732) 202-5221 | - http://www.vonage.com
Corp. Corp.
c/o CT Corporation ATTN: Legal Affairs Email
System Administrator — Legal SubpoenaProcessTeam@vonage.com
150 Fayetteville St., Department
Box 1011 23 Main Street Information Required for Subpoena
Raleigh, NC 27601- Holmdel, NJ 07733 - Phone number
2957 - Timeframe
Phone: (919) 821- - Requested information
7139
Procedure for Service of Process
- Via U.S. mail or by fax
Yahoo! Yahoo! Inc. Yahoo! Inc. 408-349-3687 408-349-5400 Required Information for Subpoena

c/o CT Corporation
System

150 Fayetteville St.,
Box 1011

Raleigh, NC 27601-
2957

Phone: (919) 821-
7139

Compliance team
701 First Avenue
Sunnyvale, CA 94089

- Username or email address
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

COUNTY OF PITT SUPERIOR COURT DIVISION
FILE NO.
STATE OF NORTH CAROLINA
V. RITCHIE MOTION FOR PRODUCTION
OF RECORDS
JOHN DOE,
Defendant.

NOW COMES the Defendant, by and through the undersigned counsel, and
makes this motion for production of material that is or may be in the possession and
control of third parties and that contains exculpatory or impeaching evidence for the
Defendant's use at trial in the above case ("third party records").

This motion includes, but is not limited to, the following records concerning
prosecuting witness JANE DOE: 1) the records of all health care providers who provided
any type of health care to the prosecuting witness for injuries allegedly resulting from the
incident occurring in the above case, and 2) the records of any domestic violence group
providing counseling or guidance to the prosecuting witness since the alleged offense
date, including but not limited to the Center for Family Violence Prevention, the REAL
Crisis Center, or any other similar organization.

This motion is also made pursuant to the Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution, as well as Article I, §§ 19 and 23, of the

North Carolina Constitution.



In support of the motion, the Defendant shows the following:

1. The Defendant contends said records and files are reasonably likely to
contain material exculpatory and/or impeaching information which must be
constitutionally provided to the Defendant as discovery materials pursuant to the
Defendant’s federal and state constitutional rights to due process of law under the Fifth
and Fourteenth Amendments to the United States Constitution, as well as Article I, § 19,
of the North Carolina Constitution. See Brady v. Maryland, 373 U.S. 83 (1963) and Giglio
v. United States, 405 U.S. 150 (1972); see also Pennsylvania v. Ritchie, 480 U.S. 39, 58
(1987) (criminal defendant entitled to receive portions of state social service agency files
that contain material information); see also State v. Johnson, 165 N.C. App. 854 (2004)
(“[1]n the instant case, we have reviewed the DSS file sealed by the trial court in order to
determine if information contained within the file is favorable and material to defendant's
case. After reviewing the sealed documents, we conclude that there is favorable and
material evidence in the file that should have been provided to defendant for review prior
to trial”).

2. The Defendant further contends he is entitled to production of said records
and files so that he will have the ability to confront and cross-examine the witnesses
against him. The Defendant contends that denial of this motion would violate his federal
and state constitutional rights to confront and cross-examine the witnesses against her, in
violation of the Sixth and Fourteenth Amendments to the United States Constitution, as

well as Article I, § 23, of the North Carolina Constitution.



3. In the event the court finds that said records and files should not be
produced directly to the Defendant, the Defendant requests that the court order that said
materials be produced to the court for an in camera review, with the court providing the
materials to the Defendant to which the court believes the Defendant is constitutionally
entitled.

4. The Defendant requests that the court seal the remainder of the materials
in the court’s file for appellate review. See Ritchie at 58 (the defendant “is entitled to
have the [social service agency] file reviewed by the trial court to determine whether it
contains [material] information™); see also State v. Thompson, 139 N.C. App. 299, 307
(2000) (requiring in camera review of records where Defendant has “substantial basis”
for inquiry). See also State v. Webb, 197 N.C. App. 619, 622 (2009) (regarding DSS
records, "[t]he sealed records contain potentially exculpatory evidence; at the very least,
they contain information that might cast doubt on the veracity of one or
more State witnesses, including the victim and the victim's mother. The State is
obligated by statute to turn over such evidence, and it was error for the trial court

to seal the evidence without allowing defendant to inspect it in camera")



WHEREFORE, the Defendant moves the court:

1. To order production of the above-described records to the Defendant

2. Alternatively, the Defendant prays the court to compel the production of
said materials to the court under seal and then to review in camera all of the materials,
giving the Defendant information which, in the court’s view, must be produced to the
Defendant pursuant to her constitutional rights as listed above.

3. In the event the court conducts an in camera review and produces some,
but not all, of the materials to the Defendant, the Defendant prays the court to seal for
appellate review all such materials which are not provided to the Defendant.

This the day of , 20

LAW OFFICES OF KEITH A. WILLIAMS, P.A.

By:

KEITH A. WILLIAMS

321 South Evans Street, Suite 103
P.O. Box 1965

Greenville, North Carolina 27835
Tel: 252/931-9362

Fax: 252 /830-5155

N.C. State Bar Number 19333



CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the date shown below, he delivered a
copy of the foregoing document to Assistant District Attorney by
leaving it at the front desk of the Pitt County District Attorney’s Office with an employee
of the office in the Pitt County Courthouse, Greenville, North Carolina, in compliance
with N.C. Gen. Stat. § 15A-951.

This the day of , 20

LAW OFFICES OF KEITH A. WILLIAMS, P.A.

KEITH A. WILLIAMS

321 South Evans Street, Suite 103
P.O. Box 1965

Greenville, North Carolina 27835
Tel: 252/931-9362

Fax: 252 /830-5155

N.C. State Bar Number 19333
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Defendant’s Records

Ex parte motion and order for jail records

Ex parte motion for production or records of Dorothea Dix Hospital

Ex Parte Motion and Order to Provide Defendant's Medical, Mental Health, and School Records to
Defense Counsel

Request for release of juvenile records

Confidential Witness Records

Motion to obtain mental health records

Motion for production and inspection of confidential records




Working with
Investigators and
Experts



Ms. Jane Doe
Expert Document Log

Expert 1, George Corvin:

Date Sent Records Page #s Method
5/17/2015 Police Reports, Discovery pp 1-527 | DVD in US Mail

Ms. Doe UNC

Medical Records,

Mr. Doe UNC

Medical Records

Tennessee Medical | B65-B533

Center Records

TMC Summary PD Work Product

Police Body Cams | From Disc 7 in

& 911 Calls Discovery

Body Cam PD Work Product

Summary

California Medical | B541-580

Center

California Medical | PD Work Product

Center Summary

Military Records Discovery pp 2328

- 2374

Women’s Prison B2215-B2647

12/8/15 Neurology Records | B2648-B2703 USB Flash Drive in

person




NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION
WAKE COUNTY XX CRS X3XXX
STATE OF NORTH CAROLINA )
)
VS. ) EX PARTE MOTION FOR
) FUNDS FOR DEFENSE EXPERT .
DEFENDANT, )
)
Defendant. )

NOW COMES the Defendant, DEFENDANT, by and through the undersigned
counsel, Maitri “Mike” Klinkosum, Attorney at Law, and hereby moves this Honorable
Court, on an ex parfe basis, pursuant to the Fourth, Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution, Article 1 §§ 19 and 23 of the North
Carolina Constitution, N.C.Gen.Stat. §§ 7A-450(b), 7A-451, and 7A-454, as well as Ake
v. Oklahoma, 470 U.S. 68, 84 L.Ed.2d 53 (1985), State v. Ballard, 333 N.C. 515 (1993)
and Srare v. Bares, 333 N.C. 523 (1993), for an Ex Parte Order allocating funds to assist
the defense in the evaluation and preparation of the defense of the Defendant. In Support
of the foregoing Ex Parte Motion, the Defendant would show unto the Court as follows:

1.

[95)

The Defendant is an indigent person charged in these matters with one
count each of Attempted First-Degree Murder, Assault with a Deadly
Weapon with Intent to Kill Inflicting Serious Injury, and First-Degree
Arson,

The prosecution has alleged by indictment that on or about DATE, the
Defendant allegedly attempted to kill, and assaulted with the intent to kill,
ALLEGED VICTIM, by pouring gasoline on her and setting her on fire.

The prosecution has also alleged by indictment that the Defendant
committed arson on DATE by willfully and maliciously burning
ADDRESS, the home of the Defendant and the alleged victim,

Based upon a review of the discovery provided to the defense thus far,
undersigned counsel believes that the prosecution will call experts in the
area of arson/fire investigation, from both local law enforcement and the
NC State Bureau of Investigation, to testify on behalf of the State.

Based upon interviews with the Defendant and upon information and
evidence gathered in the investigation of these matters, the undersigned
attorney has determined that in order to properly investigate the
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allegations made against the Defendant and to insure that the Defendant is
provided with effective assistance of counsel, the defense must be
provided with monetary funding for the retention of the services of an
expert in the field of arson/fire investigation.

6. Undersigned counsel lacks the necessary expertise to determine from the
physical evidence and the law enforcement/fire department investigation
in this case, whether or not the prosecution’s claims, that the Defendant
assaulted and attempted to murder the alleged victim by pouring gasoline
on her and setting her on fire, are meritorious.

7. Undersigned counsel lacks the necessary expertise to determine from the
physical evidence and the law enforcement/fire department investigation
in this case, whether or not the prosecution’s claim, that the Defendant
committed the crime of arson as alleged in the indictment, is meritorious

8. Due to the fact that the undersigned counsel lacks the necessary expertise
required to determine whether the prosecution’s allegations are
meritorious, and due to the fact that the prosecution appears likely to call
its own experts to testify on behalf of the State, the Court should provide
the Defendant with funding to retain the services of an arson/fire
investigation expert to examine the evidence in this case and render any
assistance available to the defense.

9. Denial of funding to the Defendant under the circumstances such as those
existing in the present case would amount to a violation of, at the least, the
Defendant’s right to effective assistance of counsel, due process, and
compulsory due process under the Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution. Ake v. Oklahoma, 470
U.S. 68, 84 L.Ed.2d 53 (1985); Williams v. Martin, 618 F.2d 571 (4" Cir.
1980); Jacobs v. United States, 350 F.2d 571 (4" Cir. 1965); Hiniz v. Beto,
379 F.2d 937 (5™ Cir. 1967); State v. Ballard, 333 N.C. 515 (1983); State
v. Bates, 333 N.C, 523 (1993).

10. Undersigned counsel has contacted an expert in the field of arson/fire
investigation. The expert is . is
the Vice-President and Principal Engineer for :

charges a fee of $200.00 per hour, Upon information

and belief, has assisted other Defendants in NC charged
with arson/fire related crimes, and other defense counsel, in the evaluation
and assessment of said charges.

WHEREFORE, the Defendant respectfully prays unto this Honorable Court for
the following relief:



That this Honorable Court issue an Order authorizing counsel for the
Defendant to retain the services of the aforementioned expert in the field
of arson/fire investigation for the purpose of evaluating and the
prosecution’s claims, as well as the opinions of the prosecution’s experts,
in an initial amount not to exceed $3,500.00 at a rate of $200.00 per hour
unless further ordered by this Court;

That the State of North Carolina be required to pay the costs of the
aforementioned expert’s evaluation and assistance to the defense in
accordance with the Order of the Court;

That this Ex Parte Motion and any Orders resulting from said Ex Parte
Motion be sealed in the Court file of this case for appellate review and that
said Ex Parte Motion and any Orders resulting from the same not be
opened except upon order of this Court; and

For such other and further relief to which the Defendant may be entitled
and which the Court may deem just and proper.

Thisthe __ day of 2010.

By:
Maitri “Mike” Klinkosum

Attorney for the Defendant

State Bar No.:

Cheshire, Parker, Scheider, Bryan & Vitale
133 Fayetteville St., Suite 500

Raleigh, NC 27601

Telephone: ¢ 22
Facsimile:
Email: |



NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION

WAKE COUNTY FILE NOS:
STATE OF NORTH CAROLINA )
)
VS. ) EX PARTE MOTION FOR
) FUNDS FOR PSYCHOLOGICAL
) EXPERT
)
Defendant. )
NOW COMES the Defendant, , by and through the undersigned

counsel, Maitri “Mike” Klinkosum, Assistant Public Defender, and hereby moves this
Honorable Court, on an ex parte basis, pursuant to the Fourth, Fifth, Sixth, Fighth and
Fourteenth Amendments to the United States Constitution, Article I §§ 19 and 23 of the
North Carolina Constitution, N.C.Gen.Stat. §§ 7A-450(b), 7A-451, and 7A-454, as well
as Ake v. Oklahoma, 470 U.S, 68, 84 L.Ed.2d 53 (1985), State v. Ballard, 333 N.C, 515
(1993) and State v. Bates, 333 N.C. 523 (1993), for an Order allocating funds to assist the
defense in the evaluation and preparation of the defense of the Defendant. In Support of
the foregoing Motion, the Defendant would show unto the Court as follows”

1. The Defendant is an indigent person charged with one count of Attempted
2" Degree Rape.

I

Based upon interviews with the Defendant and upon information and
evidence gathered in the investigation of these matters, the undersigned
attorney has determined that an evaluation of the Defendant by an expert
in the field of neuropsychology is necessary to determine whether, at the
time of the alleged offenses, the Defendant was insane and/or able to
comprehend the consequences of his actions, whether his capacity to
conform his conduct to the requirements of the law was impaired, and to
identify and provide expert testimony as to statutory and non-statutory
mitigating factors in the event the defendant is convicted of any crime.

3. Further, an evaluation by a neuropsychologist is necessary to determine
the extent to which the Defendant suffers from brain damage. It has been
documented that the Defendant has brain damage, however, the extent of
the brain damage and the areas of damage have not been determined. The
testing available through a neuropsychologist should be able to help
determine the extent and location of the brain damage.

4, The Defendant’s attorney lacks the necessary expertise to determine the
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existence of any such disorders or defects which may be crucial to the
outcome of the Defendant’s cases. Counsel is in need of the assistance of
a neuropsychologist to assist the defense in evaluating the possibility of
the existence of such psychiatric conditions and the importance they may
have in defending the Defendant against the charges or in sentencing.

The Defendant has obtained funds from the Court for the employment of a
psychiatrist who is in the process of evaluating the Defendant. However,
the psychiatrist’s evaluation will be limited in that the psychiatrist is not
the individual to give tests to the Defendant to determine the existence of
any mental health problems and/or brain damage.

Denial of funding to the Defendant under the circumstances such as those
existing in the present case would amount to a violation of, at least, the
Defendant’s right to effective assistance of counsel, due process, and
compulsory due process under the Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution. Ake v. Oklahoma, 470
U.S. 68, 84 L.Ed.2d 53 (1985); Williams v. Martin, 618 F.2d 571 (4" Cir.
1980); Jacobs v. United States, 350 F.2d 571 (4”1 Cir. 1965); Hintz v.
Beto, 379 F.2d 937 (5" Cir. 1967); State v. Ballard, 333 N.C. 515 (1983);
State v. Bates, 333 N.C. 523 (1993).

Undersigned counsel has already contacted a forensic neuropsychologist
that undersigned counsel has retained for similar work in the past. The
forensic psychiatrist is of Durham, NC. Dr.

practices in the field of forensic neuropsychology and has assisted
undersigned counsel, and other defense counsel, in the evaluation and
assessment of clients. She has been admitted to testify as an expert in the
field of forensic neuropsychology in several capital and non-capital trials
throughout this State. She charges a fee of $300 per hour. She has
indicated her willingness to provide undersigned counsel with the services
needed.

WHEREFORE, the Defendant respectfully prays unto this Honorable Court for
the following relief:

1.

That this Motion be treated as a verified affidavit for the purposes of all
trials and hearings in this matter;

That this Honorable Court issue an Order authorizing counsel for the
Defendant to retain the services of the aforementioned forensic
neuropsychologist for the purpose of evaluating and the Defendant’s
mental capacity and assess sanity issues, in an initial amount no to exceed
$3,500.00 at a rate of $300 per hour unless further ordered by this Court;

That the State of North Carolina be required to pay the costs of the
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psychological evaluation and assessments in accordance with the Order of
the Court;

4. That this Motion and any Orders resulting therefrom be sealed in the Court
file of this case for appellate review and that said Motion and any Orders
not be opened except upon order of this Court; and

5. For such other and further relief to which the Defendant may be entitled
and which the Court may deem just and proper.

This the day of , 2007.

By:
Maitri “Mike” Klinkosum
Assistant Public Defender
Attorney for the Defendant

227 Fayetteville St. Mall, Suite 500
Raleigh, NC 27601

Telephone: (919)

Facsimile: (919)

o




NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION

WAKE COUNTY XX CRS XXXXX
STATE OF NORTH CAROLINA )
)
VS, ) EX PARTE MOTION FOR
) FUNDS FOR
DEFENDANT, ) DEFENSE INVESTIGATOR
)
Defendant. )

NOW COMES the Defendant, Defendant, by and through the undersigned
counsel, Maitri “Mike” Klinkosum, Attorney at Law, and hereby moves this Honorable
Court, on an ex parte basis, pursuant to the Fourth, Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Constitution, Article I §§ 19 and 23 of the North
Carolina Constitution, N.C.Gen.Stat. §§ 7A-450(b), 7A-451, and 7A-454, as well as Ake
v. Oklahoma, 470 U.S. 68, 84 L.Ed.2d 53 (1985), State v, Ballard, 333 N.C. 515 (1993)
and State v. Bates, 333 N.C. 523 (1993), for an Ex Parte Order allocating funds to assist
the defense in the evaluation and preparation of the defense of the Defendant. In Support
of the foregoing Ex Parte Motion, the Defendant would show unto the Court as follows”

1.

W3

The Defendant is an indigent person charged in these matters with one
count each of Attempted First-Degree Murder, Assault with a Deadly
Weapon with Intent to Kill Inflicting Serious Injury, and First-Degree
Arson.

The prosecution has alleged by indictment that on or about DATE, the
Defendant allegedly attempted to kill, and assaulted with the intent to kill,
ALLEGED VICTIM, by pouring gasoline on her and setting her on fire.

The prosecution has also alleged by indictment that the Defendant
committed arson on DATE by willfully and maliciously burning
ADDRESS, the home of the Defendant and the alleged victim.

Based upon a review of the discovery provided to the defense thus far,
undersigned counsel believes that the prosecution intends to call several
witnesses in this matter, including law enforcement and fire department
investigation witnesses.

Based upon interviews with the Defendant and upon information and
evidence gathered in the investigation of these matters, the undersigned
attorney has determined that in order to properly investigate the
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10.

allegations made against the Defendant and to insure that the Defendant is
provided with effective assistance of counsel, the defense must attempt to
interview several witnesses involved in the investigation of the above-
entitled action, as well as witnesses who, while not involved in the
Investigation itself, were questioned as part of the investigation.

Based upon the fact that undersigned counsel has a significant caseload,
including several homicide cases, undersigned counsel is in need of
investigative assistance in locating and interviewing the aforementioned
witnesses.

In addition, were undersigned counsel required to interview the
aforementioned witnesses himself, a very real possibility exists that
undersigned counsel could unintentionally cause himself to become a
witness in the trial of the above-referenced matter.

Based upon the foregoing, the Court should provide the Defendant with
funding to retain the services of a private investigator to locate and
interview witnesses and render any investigative assistance available to
the defense.

Denial of funding to the Defendant under the circumstances such as those
existing in the present case would amount to a violation of, at the least, the
Defendant’s right to effective assistance of counsel, due process, and
compulsory due process under the Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution. Ake v. Oklahoma, 470
U.S. 68, 84 L..Ed.2d 53 (1985); Williams v. Martin, 618 F.2d 571 (4" Cir.
1980); Jacobs v. United States, 350 F.2d 571 (4“1 Cir. 1965); Hintz v.
Beto, 379 F.2d 937 (S‘h Cir. 1967); State v. Ballard, 333 N.C. 515 (1983);
Staie v, Bates, 333 N.C. 523 (1993).

Undersigned counsel has contacted a private investigator, .
Upon information and belief, has assisted other defendants and
defense attorneys in Wake County and the State of NC with the
investigation of their cases and charges a fee of $55 per hour.

WHEREFORE, the Defendant respectfully prays unto this Honorable Court for
the following relief:

1.

That this Honorable Court issue an Order authorizing counsel for the
Defendant to retain the services of the aforementioned private investigator
for the purposes of locating and interviewing witnesses in the above-
referenced matter and rendering any investigative assistance available to
the defense, in an initial amount no to exceed $3,500.00 at a rate of $55
per hour unless further ordered by this Court;
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o

That the State of North Carolina be required to pay the costs of the
aforementioned expert’s evaluation and assistance to the defense in
accordance with the Order of the Court;

Lo

That this Ex Parte Motion and any Orders resulting from said Ex Parte
Motion be sealed in the Court file of this case for appellate review and that
said Ex Parte Motion and any Orders resulting from the same not be
opened except upon order of this Court; and

4. For such other and further relief to which the Defendant may be entitled
and which the Court may deem just and proper.

This the _ day of 2010.

By:
Maitri “Mike” Klinkosum
Attorney for the Defendant
State Bar No.:
Cheshire, Parker, Scheider, Bryan & Vitale
133 Fayetteville St,, Suite 500

Raleigh, NC 27601

Telephone: .
Facsimile:
Email; [
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STATE OF NORTH CAROLINA v. ELWIN ANEURIN JONES
No. 545A85
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344 N.C. 722; 477 S.E.2d 147; 1996 N.C. LEXIS 521
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PRIOR HISTORY: [***1] Appeal as of right pursuant to N.C.G.S. § 7A-27(a) from a
judgment imposing a sentence of life imprisonment entered by Seay, 3., at the 7 August 1995
Criminal Session of Superior Court, Wilkes County, upon a jury VEDdiCt ﬂndmg defendant guilty
of first-degree murder,

DISPOSITION: NEW TRIAL.

CASE SUMMARY

PROCEDURAL POSTURE: Defendant appealed from the judgment of the Criminal Session of
Superior Court, Wilkes County (North Carolina), which imposed a sentence of life
imprisonment upon a jury verdict finding defendant guilty of first-degree murder.

OVERVIEW: Defendant was tried for the first-degree murder of his estranged wife,
Defendant contended that the trial court committed reversible error in denying his pretrial
motion for the appointment of a psychiatric expert to assist in the preparation of his defense,
The court ordered a new trial. The court determined that defendant's counsel demonstrated
that the only defense he intended to raise or could have raised was that at-the time of the
killing, defendant suffered from diminished capacity. The court determined that there was
sufficient evidence, which indicated that defendant suffered from mental iliness and that he
had suicidal inclinations. The court concluded that defendant made the requisite threshold
showing that his mental capacity when the offense was committed would have been a
significant factor at trial and that there was a reasonable likelihood that an expert would have
been of material assistance in the preparation of his defense. The court noted that defendant
was entitled to present information on defendant's mental state at the time of the murder to
the jury in an intelligible manner so as to assist it in making an informed and sensible
determination. »

OUTCOME: The court reversed the judgment of the trial court, which convicted defendant of
first-degree murder and imposed a life sentence. The court ordered a new trial,
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CORE TERMS: murder, psychiatric expert, preparation, depression, threshold, killing,
appointment, intent to kill, premeditation, medication, suicidal, defense counsel, prescribed,
mental illness, mental processes, side effects, deliberation, counteract, requisite, violence,
mental condition, pretrial, diminished capacity, reasonable likelihood, circumstances known,
premeditated, psychlatric, inclinations, indigent, estranged wife

LEXISNEXIS® HEADNOTES = Hide
Criminal Law & Procedure > Defenses > Insanity > Insanity Defense ‘\*;—Ti]

HNI4When an indigent defendant demonstrates to the trial judge that his sanlty at the
time of the offense is to be a significant factor at trial, the state must, at a
minimum, assure the defendant access to a competent psychiatrist who will conduct
an appropriate examination and assist in evaluation, preparation, and presentation
of the defense. More Like This Headnote

Criminal Law & Procedure > Counsel > Costs & Attorney Fees ;_T]

HN2 < Upon a threshold showing of a specific need for expert assistance, the provision of
funds for an expert is required. To make a threshold showing of specific need for the
assistance of an expert, a defendant must demonstrate either that he will be
deprived of a fair trial without expert assistance or that there is a reasonable
likelihood that it will materially assist him in the preparation of his case. In
determining whether a defendant makes the requisite threshold showing, the court
should consider all the facts and circumstances known to It at the time the motion
for psychiatric assistance Is made. More Like This Headnote

HEADNOTES ® Show

COUNSEL: Michael F. Easley, Attorney General, by Daniel F. McLawhorn, Special Deputy
Attorney General, for the State.

Malcolm Ray Hunter, Jr., Appellate Defender, for defendant-appellant.
JUDGES: WHICHARD, Justice.

OPINION BY: WHICHARD

OPINION

[*724] [**147] WHICHARD, Justice.

Defendant was tried noncapitally for the first-degree murder of his estranged wife, Lisa Jones.

The jury found defendant guiity as charged. The trial court sentenced him to a mandatory term
of life imprisonment,

The evidence presented at trial tended to show that in January 1994, defendant and his wife,
Lisa Jones, lived in Richmond, Virginia. They were having marital difficulties, and defendant
suffered from severe depression as a result. In February 1994 defendant went to see Dr, J.
Daniel Foster for advice and treatment concerning his mental condition. Dr. Foster found
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defendant to be suffering from depression and hypertension and prescribed [*¥*%27] the
medication Prozac. The Prozac made defendant nervous and unable to sleep, so Dr. Foster
prescribed additional drugs to counteract its side effects.

Sometime in February, Lisa told defendant that she no longer loved him and wished to separate,
In March the two had a heated argument in the course of which defendant threatened to kill
himself, pulled out a gun, and fired a shot. On 1 June 1994 Lisa obtained a restraining order
barring defendant from their apartment. Shortly thereafter, defendant left for Europe. When he
returned, he learned that Lisa had moved to [**148] Wilkesboro, North Carolina, due to a job
transfer. He further learned that she was accompanled by her daughter and by Ed Jordan, a
man with whom she had forged a close personal relationship.

Defendant went to Wilkesboro in pursuit of Lisa. On 23 July 1994 defendant followed her from
her hotel towards the K-Mart where she worked. He caught up with her in a parking lot near
Wal-Mart and asked if they could work things out, to which Lisa replied that their relationship
was over. Defendant then asked her if it was true that Ed Jordan had been staying at their
apartment while defendant was out of town. Lisa responded that it [¥**3] was. She then
drove away,

Defendant followed Lisa to the K-Mart. Once there, he parked and walked over to her car. He
opened the door, grabbed Lisa by the neck, and fired multiple shots into the back of her head.
Defendant immediately fled the scene. He was apprehended six months later in Calhoun,
Georgia.

Defendant contends the hearing court committed reversible error in denying his pretrial motion
for the appointment of a psychiatric expert to assist in the preparation of his defense. We agree.

[*725] Defense counsel filed a written pretrial motion requesting the appointment of a
psychiatric expert to evaluate defendant's mental condition. On 24 April 1995 Judge Julius
Rousseau conducted an ex parte hearing on the motion. At the hearing defense counsel argued
that he had a medical statement from Dr, Foster in Richmond establishing that defendant had
been treated for depression and suicidal tendencies in the months preceding the murder.
Counsel further noted that defendant had no history of violence or criminal activity of any sort
prior to this incident. He concluded that without professional evaluation of defendant's mental

state at the time of this crime, defendant could not [**%4] be provided a proper and adequate
defense.

In response Judge Rousseau stated that a particularized need for an expert had to be shown
and that defendant's motion had fallen short of meeting that threshold. He left the motion open
with instructions for defense counsel to file a supplementary supporting affidavit demonstrating
a particularized need for a psychiatric expert.

The hearing resumed on 2 May 1995. At that time defense counsel presented his own affidavit,
wherein he stated in part:

I believe that a psychological evaluation of the Defendant is absolutely necessary
for me to properly defend him. The Defendant is charged with first degree murder
in this case and has absclutely no history of criminal or violent behavior. Prior to the
alleged murder, the Defendant had been treated by Dr. 1. Daniel Foster of
Richmond, Virginia for depression and other medical problems. On or about the
time of the alleged murder, the Defendant was taking Prozac as prescribed by Dr.
Foster, as well as other medications. These medications may have had an effect on
the Defendant's mentality or behavior at the time of said murder. The Defendant
has advised Counsel that he had no intent or [**%5] premeditation with respect to
the alleged murder, and further, that the mental processes which controlled his
behavior at that time were not within his own control. Based on the history of the
Defendant given to Counsel, he has made a number of suicide attempts both before
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and after the alleged murder.

... Evaluation is crucial to my defending the Defendant in that his entire defense in
this case may revolve around the question of whether there was premeditation and
deliberation.

Attached to the affidavit were copies of three pages of medical notes from Dr. Foster,
documenting his treatment of defendant for [*726] mental iliness from 11 February 1994
until 17 May 1994, According to the notes, defendant suffered from depression as a result of
family stress and marital discord. He had frequent suicidal ideations and felt like he "[was]
falling apart." He had difficulty sleeping and was described as "listless, agitated and hostile."
Over the course of his treatment, defendant lost seventeen pounds. At each visit, Dr. Foster
prescribed Prozac in an attempt to stabilize defendant's mental condition.

Judge Rousseau subsequently denied defendant's motion for the appointment [¥**68] of a
[**149] psychiatric expert. He made no findings of fact or conclusions of law.

Ake v. Oklahoma, 470 U.S. 68, 84 L. Ed. 2d 53, 105 S, Ct. 1087 (1985), and our cases decided
pursuant to Ake, compel the conclusion that the hearing court erred in denying defendant's
motion for a psychiatric expert to assist in the preparation of his defense. In Ake, the United
States Supreme Court held:

HNIZWhen a[n indigent] defendant demonstrates to the trial judge that his sanity
at the time of the offense is to be a significant factor at trial, the State must, at a
minimum, assure the defendant access to a competent psychiatrist who will conduct

an appropriate examination and assist in evaluation, preparation, and presentation
of the defense.

Id. at 83, 84 L, Ed. 2d at 66. This Court, following Ake, has required, "N2Fupon a threshold
showing of a specific need for expert assistance, the provision of funds for an expert. State v.
Moore, 321 N.C. 327, 364 S.E.2d 648 (1988).

To make a threshold showing of specific need for the assistance of an expert, a defendant must
demonstrate either that he will be deprived of a fair trial without expert assistance or that there
is a reasonable likelihood [***7] that it will materially assist him in the preparation of his
case. State v. Phipps, 331 N.C. 427, 446, 418 S.E.2d 178, 187 (1992). In determining whether
a defendant has made the requisite threshold showing, the court should consider all the facts
and circumstances known to it at the time the motion for psychiatric assistance is made. State
v. Gambrell, 318 N.C. 249, 256, 347 S.E.2d 390, 394 (1986).

In this case, counsel for defendant clearly demaonstrated to the hearing court that the only
defense he intended to raise or could raise [¥727]1 was that at the time of the killing,
defendant suffered from diminished capacity and therefore may not have acted with
premeditation and deliberation or the specific intent to kill. There was sufficient evidence before
the court, in the form of Dr. Foster's dated medical notes, indicating that defendant suffered
from mental illness, particularly depression, and that he had suicidal inclinations. Defendant was
being treated with Prozac, a psychotropic drug, as well as other drugs to counteract the side
effects of the Prozac. He had been taking this medication for more than five months prior to the
killing, with only variable results. Defendant [¥**8] had no history of prior violence, and it was
evident that his homicidal conduct in this instance was inconsistent with this prior history.
Defense counsel presented his own affidavit wherein, under oath, he stated that defendant
admitted to not being in control of his mental processes at the time of the murder and had
advised counsel that he had no premeditated intent to kill.

We conclude that, under all the facts and circumstances known at the time the motion for
psychiatric assistance was ruled upon, defendant had made the requisite threshold showing that

htin://www.lexis.com/research/retrieve? m=5eadcl1441b8af8aec8c3fa3c78ec30578&csve=l.., 4/20/2012
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his mental capacity when the offense was committed would be a significant factor at trial and
that there was a reasonable likelihood that an expert would be of material assistance in the
preparation of his defense. Defendant's mental state at the time of the murder was the only
triable issue of fact in this case. He was entitled to present information on this issue to the jury
in an intelligible manner so as to assist it in making an Informed and sensible determination. He
must therefore be given a new trial at which the court must, upon the threshold showing of
need made here, appoint a psychiatric expert for the purpose of evaluating [***9] defendant
and assisting him in preparing and presenting his defense,

In view of our disposition of this issue and the improbability that the other errors assigned will
recur upon retrial, we find it unnecessary to address defendant's remaining arguments.
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NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE

SUPERIOR COURT DIVISION

WAKE COUNTY FILE NOS:
STATE OF NORTH CAROLINA )
)
VS. ) EX PARTE MOTION FOR
) FUNDS FOR PSYCHOLOGICAL
) EXPERT
)
Defendant. )
NOW COMES the Defendant, , by and through the undersigned

counsel, Maitri “Mike” Klinkosum, Assistant Public Defender, and hereby moves this
Honorable Court, on an ex parte basis, pursuant to the Fourth, Fifth, Sixth, Eighth and
Fourteenth Amendments to the United States Constitution, Article |1 88 19 and 23 of the
North Carolina Constitution, N.C.Gen.Stat. 8§ 7A-450(b), 7A-451, and 7A-454, as well
as Ake v. Oklahoma, 470 U.S. 68, 84 L.Ed.2d 53 (1985), State v. Ballard, 333 N.C. 515
(1993) and State v. Bates, 333 N.C. 523 (1993), for an Order allocating funds to assist the
defense in the evaluation and preparation of the defense of the Defendant. In Support of
the foregoing Motion, the Defendant would show unto the Court as follows”

1.

The Defendant is an indigent person charged with one count of Attempted
2" Degree Rape.

Based upon interviews with the Defendant and upon information and
evidence gathered in the investigation of these matters, the undersigned
attorney has determined that an evaluation of the Defendant by an expert
in the field of neuropsychology is necessary to determine whether, at the
time of the alleged offenses, the Defendant was insane and/or able to
comprehend the consequences of his actions, whether his capacity to
conform his conduct to the requirements of the law was impaired, and to
identify and provide expert testimony as to statutory and non-statutory
mitigating factors in the event the defendant is convicted of any crime.

Further, an evaluation by a neuropsychologist is necessary to determine
the extent to which the Defendant suffers from brain damage. It has been
documented that the Defendant has brain damage, however, the extent of
the brain damage and the areas of damage have not been determined. The
testing available through a neuropsychologist should be able to help
determine the extent and location of the brain damage.

The Defendant’s attorney lacks the necessary expertise to determine the

-1-



existence of any such disorders or defects which may be crucial to the
outcome of the Defendant’s cases. Counsel is in need of the assistance of
a neuropsychologist to assist the defense in evaluating the possibility of
the existence of such psychiatric conditions and the importance they may
have in defending the Defendant against the charges or in sentencing.

The Defendant has obtained funds from the Court for the employment of a
psychiatrist who is in the process of evaluating the Defendant. However,
the psychiatrist’s evaluation will be limited in that the psychiatrist is not
the individual to give tests to the Defendant to determine the existence of
any mental health problems and/or brain damage.

Denial of funding to the Defendant under the circumstances such as those
existing in the present case would amount to a violation of, at least, the
Defendant’s right to effective assistance of counsel, due process, and
compulsory due process under the Fifth, Sixth, and Fourteenth
Amendments to the United States Constitution. Ake v. Oklahoma, 470
U.S. 68, 84 L.Ed.2d 53 (1985); Williams v. Martin, 618 F.2d 571 (4" Cir.
1980); Jacobs v. United States, 350 F.2d 571 (4™ Cir. 1965); Hintz v.
Beto, 379 F.2d 937 (5™ Cir. 1967); State v. Ballard, 333 N.C. 515 (1983);
State v. Bates, 333 N.C. 523 (1993).

Undersigned counsel has already contacted a forensic neuropsychologist
that undersigned counsel has retained for similar work in the past. The
forensic psychiatrist is of Durham, NC. Dr.

practices in the field of forensic neuropsychology and has assisted
undersigned counsel, and other defense counsel, in the evaluation and
assessment of clients. She has been admitted to testify as an expert in the
field of forensic neuropsychology in several capital and non-capital trials
throughout this State. She charges a fee of $300 per hour. She has
indicated her willingness to provide undersigned counsel with the services
needed.

WHEREFORE, the Defendant respectfully prays unto this Honorable Court for
the following relief:

1.

That this Motion be treated as a verified affidavit for the purposes of all
trials and hearings in this matter;

That this Honorable Court issue an Order authorizing counsel for the
Defendant to retain the services of the aforementioned forensic
neuropsychologist for the purpose of evaluating and the Defendant’s
mental capacity and assess sanity issues, in an initial amount no to exceed
$3,500.00 at a rate of $300 per hour unless further ordered by this Court;

That the State of North Carolina be required to pay the costs of the
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psychological evaluation and assessments in accordance with the Order of
the Court;

4. That this Motion and any Orders resulting therefrom be sealed in the Court
file of this case for appellate review and that said Motion and any Orders
not be opened except upon order of this Court; and

5. For such other and further relief to which the Defendant may be entitled
and which the Court may deem just and proper.

This the day of , 2007.

By:
Maitri “Mike” Klinkosum
Assistant Public Defender
Attorney for the Defendant

227 Fayetteville St. Mall, Suite 500
Raleigh, NC 27601

Telephone: (919) 715-1514
Facsimile: (919) 715-1510
Email: mklinkosum@yahoo.com
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Sample Motions

1. Ex Parte Motion for Appointment of Expert (Arson)
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1. Akev. Oklahoma, 470 U.S. 68,105 S. Ct. 1087, 84 L. Ed. 2d 53
(1985)
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5. State v. Jones, 344 N.C. 722,477 S.E. 2d 147 (1996)




Chapter 5
Experts and Other Assistance

non
> o N

DCO®W>Po UON®P0 OMMOUON®>H OBP>W B>N OF> R

Right to Expert

Basis of Right
Breadth of Right
Right to Own Expert

Required Showing for Expert
Indigency
Preliminary but Particularized Showing of Need

Applying for Funding
Noncapital Cases
Capital Cases

Inmate Cases

Components of Request for Funding
Generally

Area of Expertise

Name of Expert

Amount of Funds

What Expert Will Do

Why Expert’s Work is Necessary
Documentation

Obtaining an Expert Ex Parte in Noncapital Cases

Importance of Ex Parte Hearing

Who Hears the Motion

Filing, Hearing, and Disposition of Motion
Other Procedural Issues

Specific Types of Experts

Mental Health Experts
Experts on Physical Evidence
Investigators

Other Experts

Confidentiality of Expert’s Work

Right to Other Assistance
Interpreters

5-1

5-2

5-5

5-10

5-13

5-17
5-19



5-2 | NC Defender Manual Vol. 1, Pretrial (2d ed. 2013)

B. Transcripts
C. Other Expenses

This chapter focuses on motions for funds for the assistance of an expert (including the
assistance of an investigator). Such motions are most appropriate in felony cases. Other forms of
state-funded assistance (such as interpreters) are discussed briefly at the end of this chapter.

Experts can assist the defense in various ways, including among other things:

5.1

reviewing the discovery relevant to their expertise, including any materials prepared by the
State’s experts,

identifying gaps in the discovery that has been produced and additional discovery that should
be requested,

evaluating the client’s mental state for purposes of suppression motions, trial defenses, and
sentencing,

preparing for any hearing to exclude testimony by the State’s expert witnesses,

helping defense counsel prepare for cross-examination of the State’s experts, and

testifying before the jury.

Right to Expert
A. Basis of Right

Due process. An indigent defendant’s right to expert assistance rests primarily on the due
process guarantee of fundamental fairness. The leading case is Ake v. Oklahoma, 470
U.S. 68, 76 (1985), in which the United States Supreme Court held that the failure to
provide an expert to an indigent defendant deprived him of a fair opportunity to present
his defense and violated due process. North Carolina cases, both before and after Ake,
recognize that fundamental fairness requires the appointment of an expert at state expense
on a proper showing of need. See, e.g., State v. Tatum, 291 N.C. 73 (1976).

Other constitutional grounds. Other constitutional rights also may support appointment
of an expert for an indigent defendant, including equal protection and the Sixth
Amendment right to effective assistance of counsel. See Ake, 470 U.S. at 87 n.13
(because its ruling was based on due process, court declined to consider applicability of
equal protection clause and Sixth Amendment); State v. Ballard, 333 N.C. 515 (1993)
(Sixth Amendment right to assistance of counsel entitles defendant to apply ex parte for
appointment of expert).

State constitutional provisions, such as article I, section 19 (law of the land) and article I,
section 23 (rights of accused), also may support appointment of an expert. See generally
State v. Trolley, 290 N.C. 349, 364 (1976) (law of the land clause requires that
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administration of justice “be consistent with the fundamental principles of liberty and
justice™); State v. Hill, 277 N.C. 547, 552 (1971) (under article I, section 23, “accused has
the right to have counsel for his defense and to obtain witnesses in his behalf”).

Statutory grounds. Section 7A-450(b) of the North Carolina General Statutes
(hereinafter G.S.) provides that an indigent defendant is entitled to the assistance of
counsel and other “necessary expenses of representation.” Necessary expenses include
expert assistance. See State v. Tatum, 291 N.C. 73 (1976); G.S. 7A-454 (authorizing
payment of fees and other expenses for expert witnesses and other witnesses for an
indigent person).

IDS rules. The Rules of the N.C. Commission on Indigent Defense Services (IDS Rules)
recognize the right of an indigent defendant to expert assistance when needed and
incorporate procedures for obtaining funding, discussed throughout this chapter. The IDS
Rules reinforce a defendant’s constitutional and statutory rights to an expert; they do not
alter them.

B. Breadth of Right

The North Carolina courts have recognized that a defendant’s right to expert assistance
extends well beyond the specific circumstances presented in Ake, a capital case in which
the defendant requested the assistance of a psychiatrist for the purpose of raising an
insanity defense and contesting aggravating factors at sentencing.

Type of case. On a proper showing of need, an indigent defendant is entitled to expert
assistance in both capital and noncapital cases. See State v. Ballard, 333 N.C. 515 (1993)
(right to expert in noncapital murder case); State v. Parks, 331 N.C. 649 (1992) (right to
expert in non-murder case).

Type of expert. An indigent defendant is entitled to any form of expert assistance
necessary to his or her defense, not just the assistance of a psychiatrist. See Ballard, 333
N.C. 515, 518 (listing some of the experts considered by the North Carolina courts); State
v. Moore, 321 N.C. 327 (1988) (defendant entitled to appointment of psychiatrist and
fingerprint expert in same case).

Stage of case. A defendant has the right to the services of an expert on pretrial issues,
such as suppression of a confession, as well as on issues that may arise in the guilt-
innocence and sentencing phases of a trial or in post-conviction proceedings. See State v.
Taylor, 327 N.C. 147 (1990) (recognizing right to expert assistance in post-conviction
proceedings); Moore, 321 N.C. 327 (right to psychiatrist for purpose of assisting in
preparation and presentation of motion to suppress confession); State v. Gambrell, 318
N.C. 249 (1986) (right to psychiatrist for both guilt and sentencing phases); see also
United States v. Cropp, 127 F.3d 354 (4th Cir. 1997) (indigent defendant has right to
gather psychiatric evidence relevant to sentencing, and trial judge may authorize
psychiatric evaluation for this purpose).
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5.2

Other cases in which a defendant has the right to expert assistance. For a discussion of
the right to expert assistance in abuse, neglect, and dependency cases, see KELLA W.
HATCHER, JANET MASON & JOHN RUBIN, ABUSE, NEGLECT, DEPENDENCY, AND
TERMINATION OF PARENTAL RIGHTS PROCEEDINGS IN NORTH CAROLINA 8 2.5E, at 44-45
(Funds for Experts and Other Expenses) (UNC School of Government, 2011), available
at http://sogpubs.unc.edu/electronicversions/pdfs/andtpr.pdf.

C. Right to Own Expert

Under Ake and North Carolina case law, a defendant has the right to an expert for the
defense, not merely an independent expert employed by the court. See Ake, 470 U.S. at 83
(defendant has right to psychiatrist to “assist in evaluation, preparation, and presentation
of the defense”); Gambrell, 318 N.C. 249 (recognizing requirements of majority opinion
in Ake); see also Smith v. McCormick, 914 F.2d 1153, 1157 (9th Cir. 1990) (stating the
“right to psychiatric assistance does not mean the right to place the report of a *neutral’
psychiatrist before the court; rather it means the right to use the services of a psychiatrist
in whatever capacity defense counsel deems appropriate”). Thus, the defense determines
the work to be performed by the expert (although not, of course, the expert’s
conclusions).

The courts have stopped short of holding that a defendant has a constitutional right to
choose the individual who will serve as his or her expert. See Ake, 470 U.S. at 83
(defendant does not have constitutional right to choose particular psychiatrist or to
receive funds to hire his or her own expert); State v. Campbell, 340 N.C. 612 (1995) (on
defendant’s motion for psychiatric assistance, no error where trial court appointed state
psychiatrist who had performed earlier capacity examination); see also Marshall v.
United States, 423 F.2d 1315 (10th Cir. 1970) (error to appoint FBI as investigator for
defendant, as FBI had inescapable conflict of interest). However, trial judges generally
allow the defendant to hire an expert of his or her choosing.

Required Showing for Expert

To obtain the services of an expert at state expense, a defendant must be (1) indigent and
(2) in need of an expert’s assistance. The procedure for applying for an expert differs in
noncapital and capital cases, discussed infra in 8 5.3, Applying for Funding, but the basic
showing is the same.

A. Indigency

To qualify for a state-funded expert, the defendant must be indigent or at least partially
indigent. Defendants represented by a public defender or other appointed counsel easily
meet this requirement, as the court already has determined their indigency. A defendant
able to retain counsel also may be considered indigent for the purpose of obtaining an
expert if he or she cannot afford an expert’s services. See State v. Boyd, 332 N.C. 101
(1992) (trial court erred in refusing to consider providing expert to defendant who was
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able to retain counsel); see also State v. Hoffman, 281 N.C. 727, 738 (1972) (an indigent
person is “one who does not have available, at the time they are required, adequate funds
to pay a necessary cost of his defense”).

A third party, such as a family member, may contribute funds for support services, such
as the assistance of an expert, for an indigent defendant. See IDS Rule 1.9(e) &
Commentary (prohibiting outside compensation for appointed attorneys beyond fees
awarded in case, but permitting outside funds for support services).

B. Preliminary but Particularized Showing of Need

An indigent defendant must make a “threshold showing of specific necessity” to obtain
the services of an expert. A defendant meets this standard by showing either that:

e he or she will be deprived of a fair trial without the expert’s assistance; or

e there is a reasonable likelihood that the expert will materially assist the defendant in
the preparation of his or her case. See State v. Parks, 331 N.C. 649 (1992) (finding
that formulation satisfies requirements of Ake); State v. Moore, 321 N.C. 327 (1988)
(defendant must show either of above two factors).

The cases emphasize both the preliminary and particularized nature of this showing.
Thus, a defendant need not make a “prima facie” showing of what he or she intends to
prove at trial; nor must the defendant’s evidence be uncontradicted. See, e.g., Parks, 331
N.C. 649 (defendant need not make prima facie showing of insanity to obtain expert’s
assistance; defendant need only show that insanity likely will be a significant factor at
trial); State v. Gambrell, 318 N.C. 249, 256 (1986) (court should not base denial of
psychiatric assistance on opinion of one psychiatrist “if there are other facts and
circumstances casting doubt on that opinion”); Moore, 321 N.C. 327, 345 (defendant
need not “discredit the state’s expert witness before gaining access to his own”).

A defendant must do more, however, than offer “undeveloped assertions that the
requested assistance would be beneficial.” Caldwell v. Mississippi, 472 U.S. 320, 323 n.1
(1985); see also State v. Mills, 332 N.C. 392, 400 (1992) (explaining that “[m]ere hope or
suspicion that favorable evidence is available” is insufficient to support motion for expert
assistance (citation omitted)); State v. Speight, 166 N.C. App. 106 (2004) (trial court did
not err in denying funds for medical expert and accident reconstruction expert where
defendant made unsupported and admittedly speculative assertions), aff’d as modified,
359 N.C. 602 (2005), vacated on other grounds, North Carolina v. Speight, 548 U.S. 923
(2006). In short, defense counsel may need to make a fairly detailed, but not conclusive,
showing of need.

Applying for Funding

Since the creation of the Office of Indigent Defense Services (IDS) in 2000, the
procedures for applying for funding have become more regularized. IDS has adopted
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form applications for funding, rates of compensation, and procedures for payment. This
section reviews the basic procedures for applying for funding. Additional resources are
available on the IDS website (www.ncids.org) under the links for “Information for
Counsel” and “Information for Experts.”

A. Noncapital Cases

In non-capital cases (as well as non-criminal cases, such as juvenile delinquency cases),
application for funding for expert assistance, investigators, and other related services is to
the court. Compensation rates for expert witnesses paid from funds managed by the
Office of Indigent Defense Services may not be higher than the rates set by the
Administrative Office of the Courts (AOC) for expert witnesses paid from AOC funds.
See G.S. 7A-498.5(f).

Two form applications for funding are available. A more detailed supporting motion
should accompany the application. One form application contains standard
compensation rates; the other requests a deviation from the standard rate. See AOC
Form AOC-G-309, “Application and Order for Defense Expert Witness Funding in
Non-Capital Criminal and Non-Criminal Cases at the Trial Level” (June 2012),
available at www.nccourts.org/Forms/Documents/1265.pdf; AOC Form AOC-G-310,
“Defense Petition for Expert Hourly Rate Deviation in Non-Capital Criminal and Non-
Criminal Cases at the Trial Level and IDS Approval or Denial (June 2012), available at
www.nccourts.org/Forms/Documents/1266.pdf. The forms state that they should be
used in noncapital cases for all requests for funding for expert services except for
certain flat fee services, such as lab tests. Counsel still must obtain prior approval from
the court for funding for such services.

Because of the detail that counsel may need to provide, counsel should ordinarily ask to
be heard ex parte on a motion for expert funding. See infra § 5.5, Obtaining an Expert Ex
Parte in Noncapital Cases.

B. Capital Cases

In capital cases, requests for expert funding are governed by Part 2D of the IDS Rules.
A “capital” case is defined as any case that includes a charge of first-degree murder or
an undesignated degree of murder, except cases in which the defendant was under 18
years of age at the time of the offense and therefore ineligible for the death penalty.
See IDS Rule 2A.1. Counsel first must apply to the Director of IDS or his or her
designee for authorization to retain and pay for an expert. The director’s designee for
requests for expert funding in capital cases is the Capital Defender. Counsel must
apply in writing, and the request should be as specific as the motion required under
Ake and G.S. 7A-450(a). Applications to IDS for funding in capital cases are
automatically ex parte and confidential. See IDS Rule 2D.2. Counsel should use the
form request developed by IDS. See Form IDS-028, “Ex Parte Request for Expert
Funding: Potentially Capital Cases at the Trial Level” (June 2012), available at
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www.ncids.org/Forms&Applications/Capital Trial Forms/%28ids28%29ExpertRequ
est.pdf.

If IDS does not approve a request for expert funding in a capital case, counsel then may
apply to the court in which the case is pending; counsel must attach to the application a
copy of IDS’s notice of disapproval and a copy of counsel’s original request. If
application to the court is necessary, counsel should apply ex parte. Counsel must send to
IDS a copy of any court order approving expert funds. If counsel discovers new or
additional information relevant to the request, counsel should submit a new application to
IDS before submitting a request to the court.

C. Inmate Cases

In cases in which IDS provides counsel in cases pursuant to the State’s obligation to
provide inmates with legal assistance and access to the courts (see infra 8 12.1A, Right to
Appointed Counsel), requests for funds for experts go to IDS. The procedure is similar to
the procedure for obtaining funds in capital cases, discussed above. See IDS Rule 4.6.

Components of Request for Funding
A. Generally

This section discusses potential ingredients of a motion for funds for an expert. Many of
these ingredients are now included in the form applications for expert funding, referenced
supra in 8 5.3, Applying for Funding. Some of these components, such as a more detailed
description of and justification for the work to be performed, should be included in the
supporting motion.

In motions to a judge in a noncapital case, some defense attorneys make a detailed
showing in the motion itself; others make a relatively general showing in the motion and
present the supporting reasons and evidence (documents, affidavits, counsel’s own
observations, etc.) when making the motion to the judge. In either event, counsel should
be prepared to present all of the supporting evidence to make the request as persuasive as
possible and to preserve the record for appeal.

The exact showing will vary with the type of expert sought. For a discussion of different
types of experts, see infra § 5.6, Specific Types of Experts. Sample motions for experts
are available on the IDS website, www.ncids.org (select “Training & Resources,” then
“Motions Bank, Non-Capital”).

B. Area of Expertise

Defense counsel should specify the particular kind of expert needed (e.g., psychiatrist,
pathologist, fingerprint expert, etc.). A general description of a vague area of expertise
may not be sufficient. See, e.g., State v. Johnson, 317 N.C. 193 (1986) (trial court did not
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err in denying general request for “medical expert” to review medical records, autopsy
reports, and scientific data). Although a defendant may obtain more than one type of
expert on a proper showing, a blunderbuss request for several experts is unlikely to
succeed. See, e.g., State v. Mills, 332 N.C. 392 (1992) (characterizing motion as fanciful
“wish list” and denying in entirety motion for experts in psychiatry, forensic serology,
DNA identification testing, forensic chemistry, statistics, genetics, metallurgy, pathology,
private investigation, and canine tracking).

C. Name of Expert

Counsel should determine the expert he or she wants to use before applying for funding.
Identifying the expert (and describing his or her qualifications) not only authorizes
payment to the expert if the motion is granted but also helps substantiate the need for
expert assistance. A curriculum vitae can be included with the motion. Counsel should
interview the prospective expert before making the motion, both to determine his or her
and suitability and availability for the case (before and during trial) and to obtain
information in support of the motion.

Several sources may be helpful in locating suitable experts. Often the best sources of
referrals are other criminal lawyers. In addition to public defender offices and private
criminal lawyers, it may be useful to contact the Forensic Resource Counsel Office of IDS,
www.ncids.com/forensic/experts/experts.shtml, which maintains a database of forensics
experts; the Trial Resource Unit of IDS, www.ncids.org, and the Center for Death Penalty
Litigation, www.cdpl.org, which work on capital cases but may have information about
experts who would be helpful in noncapital cases; and organizations of criminal lawyers
(such as the National Association of Criminal Defense Lawyers, www.nacdl.org, and
National Legal Aid & Defender Association, www.nladal00years.org). Counsel also can
look at university faculty directories, membership lists of professional associations, and
professional journals for potential experts.

D. Amount of Funds

The actual relief requested in a motion for expert assistance is authorization to expend
state funds to retain an expert. Counsel should specify the amount of money needed
(based on compensation rate, number of hours required to do the work, costs of testing or
other procedures, travel expenses, etc.) and should be prepared to explain the
reasonableness of the amount. Counsel may reapply for additional funds as needed. The
expert may not be paid if his or her time exceeds the preapproved amount.

Compensation rates for expert witnesses paid from IDS funds may not be higher than the
rates set by the Administrative Office of the Courts (AOC) for expert witnesses paid from
AOC funds under G.S. 7A-314(d). See G.S. 7A-498.5(f). Counsel therefore should find
out from the potential expert whether he or she is willing to work within state rates. IDS
may authorize a deviation from the standard rates when justified. The applicable form
applications, referenced supra in § 5.3, Applying for Funding, contain the standard rates
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and grounds for requesting a deviation. See also “Information for Experts” on the IDS
website, www.ncids.org.

Practice note: The form application for funding in noncapital cases includes an order by
the court authorizing a specified amount of money for the expert’s services as well as a
compensation calculator to be filled out by the expert on completion of the work. The
expert submits the entire form to IDS for payment on completion of the work and
provides a copy, along with an itemized time sheet, to defense counsel.

E. What Expert Will Do

Counsel should specifically describe the work to be performed by the expert—review of
records, examination of defendant, interview of particular witnesses, testifying at trial,
etc. Failure to explain what the expert will do may hurt the motion. Compare State v.
Parks, 331 N.C. 649 (1992) (trial court erred in denying motion for psychiatric assistance
where defendant intended to raise insanity defense and needed psychiatrist to evaluate his
condition, testify at trial, and counter opinion of State’s expert), with State v. Wilson, 322
N.C. 117 (1988) (motion denied where defendant indicated only that assistance of
psychologist might be helpful to him in preparing his defense).

F. Why Expert’s Work Is Necessary

This part is the most fluid—and by far the most critical—part of a showing of need. See
generally State v. Jones, 344 N.C. 722, 726 (1996) (to determine the requisite showing,
the “court should consider all the facts and circumstances known to it at the time the
motion” is made (citation omitted)). Although there are no rigid rules on what to present,
consider doing the following:

e ldentify the issues that you intend to pursue and that you need expert assistance to
develop. To the extent then available, provide specific facts supporting your position
on those issues. For example, if you are considering a mental health defense, describe
the evidence supporting the defense. See, e.g., Parks, 331 N.C. 649 (court found
persuasive the nine circumstances provided in support of request, including previous
diagnosis of defendant and counsel’s own observations of and conversations with
defendant).

e Emphasize the significance of the issues: the more central the issue, the more
persuasive the assertion of need may be. See, e.g., Jones, 344 N.C. 722 (1996)
(defendant entitled to psychiatric expert because only possible defense to charges was
mental health defense); State v. Moore, 321 N.C. 327 (1988) (defendant entitled to
fingerprint expert where contested palm print was only physical evidence connecting
defendant to crime scene).

e Deal with contrary findings by the State’s experts. For example, if the State already
has conducted an analysis of blood or other physical evidence, explain what a defense
expert may be able to add. Although the cases state that the defendant need not show
that the State’s expert is wrong (see Moore, 321 N.C. 327), you can strengthen your
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5.5

motion by pointing out areas of weakness in the State’s analysis or at least areas
where reasonable people might differ. Before making the motion, try to interview the
State’s expert and obtain any reports, test results, or other information that may
support the motion. If the State’s expert is uncooperative, that fact may bolster your
showing.

e Explain why you cannot perform the tasks with existing resources and why you
require special expertise or assistance. In some instances, the point is self-evident.
See, e.g., Moore, 321 N.C. 327 (defense could not challenge fingerprint evidence
without fingerprint expert). In other instances, you may need to convince the court
that the expert would bring unique abilities to the case. See, e.g., State v. Kilpatrick,
343 N.C. 466 (1996) (defense failed to present any specific evidence or argument on
why counsel needed assistance of jury selection expert in conducting voir dire).

G. Documentation

Counsel should provide documentary support for the motion—affidavits of counsel and
prospective experts, information obtained through discovery, scientific articles, etc. How
to present this evidence to minimize the risk of disclosure to the prosecution is discussed
further in the next section.

Obtaining an Expert Ex Parte in Noncapital Cases
A. Importance of Ex Parte Hearing

Grounds to obtain ex parte hearing. In noncapital cases, the court hears requests for
expert funding. Regardless of the type of expert sought, defense counsel should always
ask that the court hear the motion ex parte—that is, without notice to the prosecutor and
without the prosecutor present. In capital cases, applications for funding are made to IDS
and are always ex parte; however, if IDS denies the application and the defendant
requests funding from the court, the defendant should ask the court to hear the request ex
parte. See supra § 5.3, Applying for Funding.

North Carolina first recognized the defendant’s right to an ex parte hearing in State v.
Ballard, 333 N.C. 515 (1993), and State v. Bates, 333 N.C. 523 (1993), which held that
an indigent defendant is entitled to an ex parte hearing when moving for the assistance of
a mental health expert. The court found that a hearing open to the prosecution would
jeopardize a defendant’s right to effective assistance of counsel under the Sixth
Amendment because it would expose defense strategy to the prosecution and inhibit
defense counsel from putting forward his or her best evidence. An open hearing also
could expose privileged communications between lawyer and client (which the court
found to be an essential part of the Sixth Amendment right to counsel) and force the
defendant to reveal incriminating information (in violation of the Fifth Amendment
privilege against self-incrimination). See also State v. Greene, 335 N.C. 548 (1994) (error
to deny ex parte hearing on motion for mental health expert).
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Although Ballard and Bates involved mental health experts, the reasoning of those cases
supports ex parte hearings for all types of experts. Most judges now proceed ex parte as a
matter of course if requested by the defendant. (Although earlier appellate cases in North
Carolina found that the trial court did not abuse its discretion in refusing to hold an ex
parte hearing (see State v. White, 340 N.C. 264 (1995); State v. Garner, 136 N.C. App. 1
(1999)), no reported appellate decision has addressed the issue recently.) If counsel must
argue the point, he or she should emphasize the factors identified in Ballard and Bates—
namely, that an open hearing could expose defense strategy and confidential attorney-
client communications and impinge on the privilege against self-incrimination. The
defendant need not meet the threshold for obtaining funding for an expert to justify the
holding of an ex parte hearing. See State v. White, 340 N.C. 264, 277 (so stating); see
also State v. Phipps, 331 N.C. 427, 451 (1992) (although the court denied defendant’s
motion for an ex parte hearing on a fingerprint identification expert, the court stated that
there are “strong reasons” to hold all hearings for expert assistance ex parte); United
States v. Sutton, 464 F.2d 552 (5th Cir. 1972) (per curiam) (trial court erred by failing to
hold hearing ex parte, as required by federal law, on motion for investigator); Marshall v.
United States, 423 F.2d 1315 (10th Cir. 1970) (use of adversarial rather than ex parte
hearing to explore defendant’s need for investigator was error).

If request for ex parte hearing denied. If counsel cannot obtain an ex parte hearing, he
or she must decide whether to make the motion for expert assistance in open court (and
expose potentially damaging information to the prosecution) or forego the motion
altogether (and give up the chance of obtaining funds for an expert). Some of the
implications for appeal are discussed below. These principles may make it riskier for a
trial court to refuse to hear a request for funding ex parte.

e |f the defendant makes the motion in open court and the trial judge refuses to fund an
expert, the defendant can argue on appeal that he or she could have made a stronger
showing if allowed to do so ex parte. See Bates, 333 N.C. 523 (court finds it
impossible to determine what evidence defendant might have offered had he been
allowed to do so out of prosecutor’s presence).

e |f the defendant decides not to pursue the motion in open court, Ballard indicates that
the defendant may not need to make an offer of proof to preserve for appellate review
the trial judge’s refusal to hold an ex parte hearing (Ballard, 333 N.C. 515, 523 n.2);
nevertheless, counsel should ask to submit the supporting evidence to the trial court
under seal.

Regardless of which way you proceed, make a record of the trial court’s decision not to
hear the motion ex parte.

B. Who Hears the Motion

After transfer of case to superior court. An ex parte motion for expert assistance in a
noncapital case ordinarily may be heard by any superior court judge of the judicial
district in which the case is pending. Compare N.C. GEN. R. PRAC. SUPER. & DisT. CT.
25(2) (for capital motions for appropriate relief (MARS), rule requires that expert funding
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requests made before filing of MAR and after denial of funding by IDS [discussed supra
in § 5.3, Applying for Funding] be ruled on by senior resident judge or designee). Thus,
any superior court judge assigned to hold court in the district ordinarily has authority to
hear the motion, whether or not actually holding court at the time. See G.S. 7A-47 (in-
chambers jurisdiction extends until adjournment or expiration of session to which judge
is assigned). Any resident superior court judge also has authority to hear the motion,
whether or not currently assigned to hold court in the district. See G.S. 7A-47.1 (resident
superior court judge has concurrent jurisdiction with judges holding court in district to
hear and pass on matters not requiring jury).

Before transfer of case to superior court. In some felony cases, a defendant may need an
expert before the case is transferred to superior court. For example, in a case involving a
mental health defense such as diminished capacity or insanity, which turns on the
defendant’s state of mind at the time of the offense, counsel may want to retain a mental
health expert as soon after the offense as possible. Counsel should be able to obtain
authorization for funding for an expert from a district court judge in that instance. See
State v. Jones, 133 N.C. App. 448, 463 (1999), aff’d in part and rev’d in part on other
grounds, 353 N.C. 159 (2000) (holding that before transfer of a felony case to superior
court, the district court has jurisdiction to rule on preliminary matters, in this instance,
production of certain medical records). The superior court also may have authority to
hear the motion. See State v. Jackson, 77 N.C. App. 491 (1985) (court notes jurisdiction
of superior court before indictment to enter commitment order to determine defendant’s
capacity to stand trial).

C. Filing, Hearing, and Disposition of Motion

In moving ex parte for funds for an expert in a noncapital case, counsel should keep in
mind maintaining the confidentiality of the proceedings as well as preserving the record
for appeal.

The motion papers and any other materials should be presented directly to the judge who
will hear the matter. Ordinarily, a separate written motion requesting to be heard ex parte
(in addition to the motion for funds for an expert) is unnecessary. The request to be heard
ex parte and request for funding for an expert can be combined into a single motion.
Sample motions can be found on the IDS website, www.ncids.org (select “Training &
Resources,” then “Motions Bank, Non-Capital”).

If the judge hears the motion ex parte but denies funds for an expert, counsel may renew
the motion upon obtaining additional supporting evidence. See generally State v. Jones,
344 N.C. 722 (1996) (after court initially denied motion for psychiatrist, counsel renewed
motion and attached own affidavit that related his conversations with defendant and
included medical notes of defendant’s previous doctor; court erred in denying motion). If
the motion ultimately is denied, obtain a court reporter and ask the judge to hear and rule
on the motion on the record (but still in chambers). For purposes of appeal, it is
imperative to present on the record all of the evidence and arguments supporting the
motion. You should ask the judge to order that the motion, supporting materials, and
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order denying the motion be sealed and that the court reporter not transcribe or disclose
the proceedings except on the defendant’s request.

If the motion is granted, counsel likewise should ask that the order and motion papers be
sealed and preserved for the record. Be sure to keep a copy of the motion and order for
your own files. Also provide a copy of the signed order to the expert, which is necessary
for the expert to obtain payment for his or her work.

D. Other Procedural Issues

There is no time limit on a motion for expert assistance. But cf. State v. Jones, 342 N.C.
523 (1996) (defendant requested expert day before trial; belated nature of request and
other factors demonstrated lack of need).

The defendant ordinarily does not need to be present at the hearing on the motion. See
State v. Seaberry, 97 N.C. App. 203 (1990) (finding on facts that motion hearing was not
critical stage of proceedings and that defendant did not have right to be present; court
finds in alternative that noncapital defendants may waive right to be present and that this
defendant waived right by not requesting to be present). For a further discussion of the
right to presence, see 2 NORTH CAROLINA DEFENDER MANUAL § 21.1 (Right to Be
Present) (UNC School of Government, 2d ed. 2012).

Specific Types of Experts

The legal standard for obtaining an expert is the same in all cases—that is, the defendant
must make a preliminary showing of specific need—but application of the standard may
vary with the type of expert sought. For example, in some cases the courts have found
that the defendant did not make a sufficient showing of need for a jury consultant;
however, these cases may have little bearing on the required showing for other types of
assistance. The discussion below reviews cases involving requests for funding for
different types of experts. For additional case summaries, see JEFFREY B. WELTY, NORTH
CAROLINA CAPITAL CASE LAW HANDBOOK at 44-48 (UNC School of Government, 3d ed.
2013).

A. Mental Health Experts

Case law. North Carolina case law is generally favorable to the defense on motions for
mental health experts. On a number of occasions, the N.C. Supreme Court has reversed
convictions for failure to grant the defense a mental health expert. See, e.g., State v.
Jones, 344 N.C. 722 (1996); State v. Parks, 331 N.C. 649 (1992); State v. Moore, 321
N.C. 327 (1988); State v. Gambrell, 318 N.C. 249 (1986). Compare, e.g., State v.
Anderson, 350 N.C. 152, 160-63 (1999) (defendant claimed that she needed a psychiatric
expert to respond to the State’s evidence and did not claim that her sanity at the time of
the offense or apparently any other mental health issue was a significant factor in the
case; court found that the request “was based on mere speculation of what trial tactic the
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State would employ rather than the requisite showing of specific need”); State v.
Sokolowski, 344 N.C. 428 (1996) (upholding denial of funding for psychiatric expert to
develop insanity defense where defendant testified he did not want to plead insanity and
relied on self-defense). These cases illustrate the kinds of information that counsel can
and should marshal when moving for mental health experts (e.g., counsel’s observations
of and conversations with the client; treatment, social services, school, and other records
bearing on client’s mental health; etc.). See also Michael J. Yaworsky, Annotation, Right
of Indigent Defendant in State Criminal Case to Assistance of Psychiatrist or
Psychologist, 85 A.L.R.4th 19 (1991).

If the defendant already has a psychological or psychiatric expert, he or she may need to
make an additional showing to obtain funds for a more specialized mental health expert.
See State v. Page, 346 N.C. 689 (1997) (upholding denial of funds for forensic
psychiatrist when defendant had assistance of both a psychiatric and psychological expert
and failed to make showing of need for more specialized expert); State v. Rose, 339 N.C.
172 (1994) (upholding denial of funds for neuropsychologist where defendant had
already been examined by two psychiatrists); State v. Reeves, 337 N.C. 700 (1994)
(upholding denial of funds for sexual disorder expert when defendant had assistance of
psychiatric expert, who consulted with sexual disorder expert, and failed to show how
specialized expert would have added to defense of case).

Impact of capacity examination. Cases involving mental health issues also may involve
issues about the client’s capacity to stand trial. In such cases, counsel should consider
moving for funds for a mental health expert on all applicable mental health issues
(defenses, mitigating factors, etc.), including capacity. See supra 8§ 2.4, Obtaining an
Expert Evaluation (discussing options for obtaining capacity evaluation). Once the expert
has evaluated the client, counsel will be in a better position to determine whether there
are grounds for questioning capacity.

Once counsel questions a client’s capacity, the court may order a capacity examination at
a state facility (i.e., Central Regional Hospital) or at a local mental health facility
depending on the offense. See supra 8§ 2.5, Examination by State Facility or Local
Examiner. The impact of such an examination may vary.

e A state-conducted capacity examination may have no impact on a later motion for
expert assistance. The courts have held that a capacity examination does not satisfy
the State’s obligation to provide the defendant with a mental health expert to assist
with preparation of a defense. See Moore, 321 N.C. 327 (examination to determine
capacity not substitute for mental health expert’s assistance in preparing for trial); see
also Ake v. Oklahoma, 470 U.S. 68, 81 (1985) (psychiatry is “not . . . an exact
science, and psychiatrists disagree widely and frequently”).

e A capacity examination may lend support to a motion for a mental health expert, as it
could show that the defendant, even if capable to proceed, suffers from some mental
health problems.

e A capacity examination may undermine a later motion for a mental health expert as
well as presentation of the defense in general. See State v. Pierce, 346 N.C. 471
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(1997) (in finding that defendant had not made sufficient showing of need, court
relied in part on findings from earlier capacity examination); State v. Campbell, 340
N.C. 612 (1995) (on motion for assistance of mental health expert, trial court
appointed same psychiatrist who had earlier found defendant capable of standing
trial); see also supra § 2.9, Admissibility at Trial of Results of Capacity Evaluation
(evidence from capacity examination may be admissible to rebut mental health
defense).

Victim’s mental health. A defendant does not have the right to compel a victim to submit
to a mental health examination; however, a defendant may be able to obtain funds for an
expert to review mental health evaluations and records of the victim. See State v. Horn,
337 N.C. 449, 453-54 (1994). For a discussion of obtaining information about the
victim’s mental health, including the potential importance of first making a motion for a
mental health examination of the victim, see supra § 4.4C, Examinations and Interviews
of Witnesses.

B. Experts on Physical Evidence

Some favorable case law exists on obtaining experts on physical evidence. See, e.g., State
v. Bridges, 325 N.C. 529 (1989); State v. Moore, 321 N.C. 327 (1988). In both cases, the
only direct evidence connecting the defendant to the crime scene was physical evidence
(fingerprints), and the only expert testimony was from witnesses for the State, not
independent experts. In those circumstances, the defendants were entitled to their own
fingerprint experts without any further showing of need. When physical evidence is not
as vital to the State’s case, counsel may need to make an additional showing of need for
an expert. See, e.g., State v. Seaberry, 97 N.C. App. 203 (1990) (ballistics evidence was
important to State’s case but was not only evidence connecting defendant to crime;
defendant made insufficient showing of need for own ballistics expert).

If the defense needs more than one expert on physical evidence, counsel should make a
showing of need as to each expert. See, e.g., State v. McNeill, 349 N.C. 634, 649-50
(1998) (finding that the defendant failed to make a sufficient showing for funds for a
forensic crime-scene expert in addition to funds already authorized for investigator,
fingerprint expert, and audiologist), vacated sub nom. on other grounds, McNeill v.
Branker, 601 F. Supp. 2d 694 (E.D.N.C. 2009); see also Michael J. Yaworsky,
Annotation, Right of Indigent Defendant in State Criminal Case to Assistance of Chemist,
Toxicologist, Technician, Narcotics Expert, or Similar Nonmedical Specialist in
Substance Analysis, 74 A.L.R.4th 388 (1989); Michael J. Yaworsky, Annotation, Right of
Indigent Defendant in State Criminal Case to Assistance of Fingerprint Expert, 72
A.L.R.4th 874 (1989); Michael J. Yaworsky, Annotation, Right of Indigent Defendant in
State Criminal Case to Assistance of Ballistics Experts, 71 A.L.R.4th 638 (1989).

Concerns about the reliability of particular forensic tests and crime lab procedures in general
may bolster a defense request for an expert on physical evidence. See, e.g., State Crime
Laboratory—Reports, Forms and Legislation, www.ncids.com/forensic/sbi/reports.shtml
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(collecting documents indicating concerns about forensic tests and procedures in North
Carolina). For additional assistance in identifying areas in which an expert on physical
evidence would be useful as well as information about possible experts, defense counsel
should contact IDS’s Forensic Resource Counsel. For additional information about the
resources available through the Forensic Resource Counsel’s office, see
www.ncids.com/forensic/index.shtml.

C. Investigators

Case law. The courts have adhered to the general legal standard for appointment of an
expert when ruling on a motion for an investigator—that is, the defendant must make a
preliminary showing of specific need. But, defendants sometimes have had difficulty
meeting the standard because, until they get an investigator, they may not know what
evidence is available or helpful. See, e.g., State v. McCullers, 341 N.C. 19 (1995) (motion
for investigator denied where defense presented no specific evidence indicating how
witnesses may have been necessary to his defense or in what manner their testimony
could assist defendant); State v. Tatum, 291 N.C. 73 (1976) (court states that defendants
almost always would benefit from services of investigator; court therefore concludes that
defendant must make clear showing that specific evidence is reasonably available and
necessary for a proper defense). See also State v. Potts, 334 N.C. 575 (1993) (defendant
entitled to funds for investigator on proper showing); Michael J. Yaworsky, Annotation,
Right of Indigent Defendant in State Criminal Case to Assistance of Investigators, 81
A.L.R.4th 259 (1990).

Points of emphasis. To the extent possible, counsel should forecast for the court the
information that an investigator may be able to obtain. Thus, counsel should identify the
witnesses to be interviewed, the information that the witnesses may have, and why the
information is important to the defense. If the witness’s name or location is unknown and
the witness must be tracked down, indicate that problem. Identify any other tasks that an
investigator would perform (obtaining documents, photographing locations, etc.).

Counsel also should indicate why he or she cannot do the investigative work. General
assertions that counsel is too busy or lacks the necessary skills may not suffice. See, e.g.,
State v. Phipps, 331 N.C. 427 (1992). Identify the obligations (case load, trial schedule,
etc.) that prevent you from doing the investigative work. If you are an attorney in a public
defender’s office, indicate why your office’s investigator is unable to do the investigation
(e.g., investigator is unavailable, investigation requires additional resources, etc.). If the
investigation requires special skills, indicate that as well. See generally State v. Zuniga,
320 N.C. 233 (1987) (defendant did not demonstrate language barrier requiring
appointment of investigator). Remind the court that counsel ordinarily should not testify
at trial to impeach a witness who has changed his or her story. See N.C. STATE BAR
REV’D RULES OF PROF’L CONDUCT R. 3.7 (2003) (disapproving of lawyer acting as
witness except in certain circumstances). Private counsel appointed to represent an
indigent defendant also can point out that an investigator would cost the State less than if
appointed counsel did the investigative work.
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D. Other Experts

Selected appellate opinions on other types of expert assistance are cited below, but
opinions upholding the denial of funds may not reflect the actual practice of trial courts,
which may be more favorable to the defense. In addition to those listed below, trial courts
have authorized funds for mitigation specialists, social workers, eyewitness identification
experts, polygraph experts, DNA experts, handwriting experts, and others.

Medical experts. See, e.g., State v. Brown, 357 N.C. 382 (2003) (trial court approved
defendant’s initial request for mental health expert; defendant not entitled to additional
expert on physiology of substance induced mood disorder); State v. Cummings, 353 N.C.
281, 293-94 (2001) (upholding denial of funds for optometrist to demonstrate that
defendant could not read Miranda waiver form); State v. Penley, 318 N.C. 30, 50-52
(1986) (defendant “arguably made a threshold showing” for medical expert, but for other
reasons court finds no error in denial of funds).

Pathologists. See, e.g., Penley, 318 N.C. 30, 50-52 (defendant “arguably made a
threshold showing” for pathologist); see also Williams v. Martin, 618 F.2d 1021 (4th Cir.
1980) (error to deny pathologist).

Jury consultants. See, e.g., State v. Zuniga, 320 N.C. 233 (1987) (jury selection expert
denied; requested expert lacked skills for stated purpose); State v. Watson, 310 N.C. 384
(1984) (denial of expert to evaluate effect of pretrial publicity for purposes of moving to
change venue and selecting jury; insufficient showing of need). See also Michael J.
Yaworsky, Annotation, Right of Indigent Defendant in State Criminal Case to Assistance
of Expert in Social Attitudes, 74 A.L.R.4th 330 (1989).

Statisticians. See, e.g., State v. Moore, 100 N.C. App. 217 (1990) (initial motion for
statistical expert to analyze race discrimination in grand and petit juries granted; motion
for funds for additional study denied), rev’d on other grounds, 329 N.C. 245 (1991).

Confidentiality of Expert’s Work

If counsel obtains funds for expert assistance, counsel will need to meet with the expert
and provide the expert with information on those aspects of the case with which the
expert will be involved. Depending on the type of expert, counsel may need to provide
the expert with witness statements, reports, photographs, physical evidence, and other
information obtained through discovery and investigation; in cases in which the
defendant’s state of mind is at issue, the expert may need to meet with and interview the
client. To make the most effective use of the funds authorized for the expert’s work,
counsel may not want to provide the expert with all of the discovery in the case,
particularly if voluminous, but counsel should provide the expert with all pertinent
information. The failure to do so may make it more difficult for the expert to form an
opinion and expose him or her to damaging cross-examination.
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Counsel should anticipate that the information reviewed and work generated by an expert
will be discoverable by the prosecution, including statements by the defendant and
correspondence between the expert and counsel. Some protections exist, however.

e If the defense does not call the expert as a witness, the prosecution generally does not
have a right to discover the expert’s work, including materials on which the expert
relied if not otherwise discoverable. See supra “Nontestifying experts” in § 4.8C,
Results of Examinations and Tests (discussing restrictions on discovery of expert’s
work and circumstances when work may be discoverable).

o |f the defense intends to call the expert as a witness, the prosecution generally is
entitled to pretrial discovery about the expert and his or her findings. See supra §
4.8C, Results of Examinations and Tests. The expert also must prepare a written
report and provide it to the prosecution. See supra 8 4.8D, Witnesses.

e Once on the stand, an expert may be required to disclose the basis of his or her
opinion, including materials he or she reviewed and communications with the
defendant, if not revealed earlier in discovery. See supra “Testifying experts” in 8
4.8C, Results of Examinations and Tests; see also generally N.C. R. EviD. 705
(disclosure of basis of opinion); 2 KENNETH S. BROUN, BRANDIS & BROUN ON NORTH
CAROLINA EVIDENCE § 188, at 736-47 (7th ed. 2011) (discussing application of Rule
705).

To prevent disclosure of the expert’s work until required, counsel may want to have the
expert enter into a nondisclosure agreement. A sample agreement is available on the IDS
website, www.ncids.org (select “Training & Resources,” then “Motions Bank, Non-
Capital”). See also N.C. STATE BAR REV’D RULES OF PROF’L CONDUCT R. 3.4(f) (2006)
(lawyer may request person other than client to refrain from voluntarily giving relevant
information to another party if person is agent of client and the lawyer reasonably
believes that person’s interests will not be adversely affected by refraining from giving
the information).

In Crist v. Moffatt, 326 N.C. 326 (1990), the Supreme Court held in a civil case that the
defendant’s lawyer could not interview the plaintiff’s physician without the plaintiff’s
consent and could obtain information from the plaintiff’s physician only through
statutorily recognized methods of discovery. In State v. Jones, 133 N.C. App. 448, 463
(1999), aff’d in part and rev’d in part on other grounds, 353 N.C. 159 (2000), the Court
of Appeals questioned whether this prohibition applies in criminal cases but did not
decide the issue because it was not properly preserved. Regardless of whether a
prosecutor may contact a defense expert without the defendant’s consent, defense counsel
still may instruct a defense expert not to discuss the case without the defendant’s consent
or unless otherwise ordered to do so.
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Right to Other Assistance
A. Interpreters

For deaf clients. Under G.S. Ch. 8B, a deaf person is entitled to a qualified interpreter for
any interrogation, arraignment, bail hearing, preliminary proceeding, or trial. See also
G.S. 8B-2(d) (no statement by a deaf person without a qualified interpreter present is
admissible for any purpose); G.S. 8B-5 (if a communication made by a deaf person
through an interpreter is privileged, the privilege extends to the interpreter).

Obtaining an interpreter is a routine matter, not subject to the requirements on
appointment of experts discussed above. An AOC form for appointment of a deaf
interpreter (AOC-G-116, “Motion, Appointment and Order Authorizing Payment of
Deaf Interpreter or Other Accommodation” (Mar. 2007)) is available at
www.nccourts.org/Forms/Documents/1020.pdf. The superior court clerk should have a
list of qualified interpreters. See G.S. 8B-6.

For clients with limited English proficiency (LEP). An indigent criminal defendant with
limited English proficiency is entitled to a foreign language interpreter for in-court
proceedings (such as trials, hearings, and other appearances) and out-of-court matters
(such as interviews of the defendant and of LEP witnesses). Obtaining an interpreter is a
routine matter, not subject to the requirements on appointment of experts discussed
above. The AOC is responsible for administering the foreign language interpreter
program, and an AOC form for appointment of a foreign language interpreter (AOC-G-
107, “Motion and Appointment Authorizing Foreign Language Interpreter/Translator”
(Mar. 2007)) is available at www.nccourts.org/Forms/Documents/833.pdf. The form
covers both in-court and out-of-court services. Under an agreement between IDS and
AOC, IDS funds out-of-court interpreter services for defendants and AOC funds in-
court services, but the procedure for obtaining an interpreter is the same. See Office of
Indigent Defense Services, Out-of-Court Foreign Language Interpretation and
Translation for Indigent Defendants and Respondents (Oct. 11, 2012), available at
www.ncids.org/Rules%20&%20Procedures/Other%20Policies/foreign%20language%?2
Qinterpreter%20policy.pdf.

No North Carolina statute specifically addresses the right to a foreign language
interpreter. See generally G.S. 7A-343(9c) (AOC director’s duties include prescribing
policies and procedures for appointment and payment of foreign language interpreters);
see also State v. Torres, 322 N.C. 440 (1988) (recognizing court’s inherent authority to
appoint foreign language interpreter). G.S. 7A-314(f), which dealt specifically with
interpreters for indigent defendants, was repealed in 2012 and was replaced by an
uncodified provision directing the Judicial Department to provide assistance to LEP
individuals, assist the courts in the fair, efficient, and accurate transaction of business,
and provide more meaningful access to the courts. See 2012 N.C. Sess. Laws Ch. 142, §
16.3(c) (H 950). The 2012 legislative change was intended to expand services. See John
W. Smith, Memorandum: Notice of Expansion and Enhancement of Foreign Language
Interpreting Services (Admin. Office of the Courts, Aug. 8, 2012), available at
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www.nccourts.org/Citizens/CPrograms/Foreign/Documents/Foreign_Language Access
and_Interpreting_Services_Memo.pdf. The change was prompted by a March 2012
report from the U.S. Department of Justice finding that North Carolina’s provision of
interpreter services was unduly limited and did not comply with federal law. See Report
of Findings (U.S. Dep’t. of Justice, Mar. 8, 2012), available at
www.justice.gov/crt/about/cor/TitleV1/030812_DOJ Letter to NC_AOC.pdf.

An indigent defendant also may obtain necessary translation services. (Translation
refers to converting written text from one language to another, while interpretation
refers to rendering statements spoken in one language into statements spoken in
another language.) For a discussion of obtaining translation services, see Office of
Indigent Defense Services, Out-of-Court Foreign Language Interpretation and
Translation for Indigent Defendants and Respondents at 4 (Oct. 11, 2012) (describing
procedure for obtaining translation of attorney-client correspondence and
circumstances in which translation of discovery may be appropriate), available at
www.ncids.org/Rules%20&%20Procedures/Other%20Policies/foreign%20language%
20interpreter%?20policy.pdf.

For others. An interpreter may be appointed whenever the defendant’s normal
communication is unintelligible. See State v. McLellan, 56 N.C. App. 101 (1982)
(defendant had speech impediment).

B. Transcripts

As a matter of equal protection, an indigent defendant is entitled to a transcript of prior
proceedings when the transcript is needed for an effective defense or appeal. Britt v.
North Carolina, 404 U.S. 226, 227 (1971); see also G.S. 7A-450(b) (indigent defendant
entitled to “counsel and the other necessary expenses of representation”). The test is “(1)
whether a transcript is necessary for preparing an effective defense and (2) whether there
are alternative devices available to the defendant which are substantially equivalent to a
transcript.” State v. Rankin, 306 N.C. 712, 716 (1982). Under this test, an indigent
defendant may be entitled to a transcript of prior proceedings in the case, such as the
transcript of a probable cause hearing or other evidentiary proceeding. See generally
State v. Reid, 312 N.C. 322, 323 (1984) (per curiam) (defendant entitled to new trial
where not provided with transcript of prior trial before retrial); State v. Tyson, __ N.C.
App. __ , 725 S.E.2d 97 (2012) (same). A sample motion for production of transcript of
a probable cause hearing in a juvenile case is available on the IDS website,
www.ncids.org (select “Training & Resources,” then “Motions Bank, Non-Capital”).

C. Other Expenses

Under G.S. 7A-450(b), the State has the responsibility to provide an indigent defendant
with counsel and “the other necessary expenses of representation.” This general
authorization may provide the basis for payment of various expenses incident to
representation, such as suitable clothing for the defendant.
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WHAT I KNOW FOR SURE

TRUST

TRUST

- is the glue of life.
- It is the most essential ingredient in effective
communication.
- It is the foundational principle that holds all
relationships.

Steven Covey




How You Develop Trust

THE CONCEPT OF EQUITY

DEPOSITS IN THE EMOTIONAL BANK

You can be a brilliant lawyer but if you fail to put time in with your client,
it really doesn’t matter.

3/27/18

“IF I MAKE DEPOSITS INTO AN EMOTIONAL
BANK ACCOUNT WITH YOU THROUGH
COURTESY, KINDNESS, HONESTY, AND

KEEPING MY COMMITMENTS TO YOU, I BUILD
UP A RESERVE. Your trust toward me becomes
higher, and I can call upon that trust many times if I
need to. I can even make mistakes and that trust level,
that emotional reserve, will compensate for it...”

Steven Covey

VISITATION

1S HOW YOU MAKE DEPOSITS IN THE EMOTIONAL BANK ACCOUNT
IS HOW YOU BUILD EQUITY IN THE RELATIONSHIP
IS HOW YOU BUILD

TRUST

Listening — info about the case but also other things
Sharing - info about the case but also other things

Examples: Sussman (laughter),; Bryant (laptop movies); Blankenship
(birthdays); Jayne (medical issues)




“98% of life is just showing up.”

Dentist sign on ceiling: “There is nothing we can do for
you here to make up for what you fail to do at home.”

3/27/18

“Your client needs to talk to and listen to
someone. If YOU are not talking and
listening to him, he will be talking and
listening to other inmates.”

B Darryl Hunt, N.C. Exoneree after 18 years prison for
rape and murder he did not commit

ATTENTION

IS THE RAREST AND PURIST FORM
OF GENEROSITY.

-Simone Weil

“TO FALL IN LOVE WITH ANYONE, DO THIS.”

Jill Patterson




‘Whose opinion has greater weight with the client?

Yours? Or his jailhouse lawyers?
If it’s not you, why?
Lawyer
“This is a good
plea offer”

Other Inmates

“You can’t take that plea”

3/27/18

“HAVE I EARNED THE
RIGHT TO ASK YOU
TO DO A THING?”

Keep this where vou can see it.

HOW DO YOU SPEAK WITH YOUR CLIENT ABOUT THE
CASE?
IN WAYS THAT ARE BOTH

DISCIPLINED & UNIFORM




The Deadliest Phrases in the English Language:
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“This is not a capital case.” OR

“This is just a second-degree case.”
THIS + NO VISITATION = DEATH

(I sec this frequently.)
Ex: “Ihaven’t seen my lawyer but 3 times in 2 years and then he comes at me
with this plea.”

TO THIS DISCIPLINE.

BOTH LAWYERS, THE MITIGATION INVESTIGATION, THE P.L, ALL EXPERTS.
FROMTEAM TO CLIENT AND FROM TEAM TO FAMILY & ALL OTHERS OF INFLUENCE

AND BEWARE THE LAW STUDENT INTERN

THE OPPORTUNITY
TO PROVIDE INFORMATION
TO CLIENT & FAMILY




“Our clients made a lifetime of bad decisions.
Why do we think that in this —
the most important decision of their lives — they
can make a good decision all alone and
without advice?”
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‘What this is NOT:
1It’s not failing to investigate the case.
It’s not failing to litigate the issues
It’s not urging someone to accept a plea that s/he shouldn’t take.
It’s not coercing someone into pleading guilty.

What it IS:
It is providing the client with ACCURATE INFORMATION
in the clearest & simplest fashion for this client.
Using visual, audio and experiential learning
within the relationship of trust that you have built.

Communicating in the Best Way for This Client
Different ways of learning
Visual (DVD’s): 65%-85% of folks absorb info this way

Audio
Kinesthetic (psycho drama)




Visualization is the very soul
of comprehension.

Neurophysiologists believe that fully one
third of the human brain is devoted to vision
and visual memory.

Roughly 85% of our knowledge is gleaned through our eyes.

Since a trial lawyer must “teach” the client about his case, a

combination of “show and tell” is always more effective than
an endless parade of talking heads.
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HEARING

SEEING

EXPERIENCING

MYTH BUSTING:
The Universal Issues & the Education of
Your Client
Remind your client that “Information is
Power”




Provide

ACCURATE INFORMATION

to the Client
MYTH #1:

“There is no difference between the
15 years & 30 years — my life is
OVER if I take that plea!”
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WHAT ARE THE DIFFERENCES
IN
PRISON CONDITIONS
BETWEEN THE 2 POSSIBLE
SENTENCES?

Revised October 2016
Death Row Life or Term of Years
You will NEVER leave Central Prison You can transfer to faclities
wngl the day you die. axauzd the state to be close
o articipat
n
Xon
an

‘Hours in the rec yard; gym
time with weights; access to

poal tables
Stuck with older inmates there for years Contact with younger inmates
(388 in their ways; TV control)
Confined always to one block; no Gan move about more freely
fceeddams to move about the facility
‘You cannot take classes such as G.ED. or You can get your GED and
callege,courses. college degrees.
‘You cannot work at a job. ‘You can work at jobs (paint crew,

7 tchen, laundry,
langsc teen duty.




CHART the differences between death row & LWOP
conditions
Contact visits?
Phone calls?
Jobs?
Classes?

‘Why should your client be expected to know this
information without your providing it to them?

3/27/18

“Don’t take MY word for it; listen to someone who’s
been to both.”

Letter from Dane Locklear

Develop a library of letters from those who
experienced both.

Have one of these inmates write personal letter to client considering plea offer.

MYTH #2:
“I can’t plead guilty because I’d be giving up my
appeals.”

Reality: It’s true that if you plead guilty you give up
most of your appeals.

But what does that mean??
What are you giving up?

| Develon a chart of vour state capital appellate |




AN EXAMPLE
FROM CAPITAL CASES
FOLLOWS
WHAT CAN YOU DEVELOP
FROM SERIOUS FELONY CASES?
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Appellate Qutcomes
Chart from the Appellate
Defenders Office

;. Dane .

Danel Wayne
il

ic Glemn
Edse Lamor
Jeremy Dushane
Vitiam Joseph

tzioh
Wilam Hanry

isopher Edvard
g%, Paul Devayne

on. Georgo Thomas

£isr  gbes

1405
522041
5 1

Remanded for e Resentencing pendng
w209 sentencing 3N 438 (dssenters)
828109 doath affirmed 3s0C 382
7118109 death affimed 3831 261 dissenters
3120109 death affrmed o
b rine KC Sugromo Court
comp Xl WY pro 5o dacision pending
362 C 667 folowing remand hearing
NG 514
NG 375
Vew trial 362 NC 319 retalpending
Prosously bofore NC SC
ses ins 56, til pending
dacision folloving
Remandsd on Batson clim 362 NC 277 remand hearng
3

1211208
12112108 doath affrmeg
9127108 doath afi
6012108 o

F1NC 23
doah affirmed 3

5 < E F T 1 K [0 i
Decision |
Def Name pockot#| Date Aftimed Posiive Docision
s 48808 61611 death affimed
i Glem B0BAGS  I1U11 death affirmed
8yton Lamar S25A07 115410 doath affirmod —
- Eugene Jommny S06AQ7 1201109 death affirmed NC 689
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If appellate relief is given, it is most commonly a new
sentencing. In other words, client cannot get better
than life and he still risks sentence of death.

(Since July 1, 2001, only 6% of capital appeals in NC
have resulted in the grant of a new trial. 19% resulted
in new sentencings.)

3/27/18

DEATH ROW PHOTO BOOK:
Organized:
- Alphabetically
- Chronologically
- By County
- By Who Rejected Plea Offers
- By Type of Offense
Ex: Non-shooter, child death, wife/GF, multiple victims, robbery gone ba,

Get law student to develop materials — the photos, the case summaries.
find out whether client rejected a plea offer

Learn the stories from prior

Educating Person Closest to Client
Taking time to teach
Telling the stories of other cases

Showing films of interviews with other clients’
family members

11



If you persuade the client to accept a plea, but fail to
educate those who influence him, you are just
rearranging deck chairs on the Titanic.

Example of Educating Client’s Family:
Lawyer with big screen, photos, and
Powerpoint at the church social hall.

State’s Case with Photos, the Law, Differences in
Conditions & what it means for the Family.

3/27/18

LEGAL AUTHORITY:
WHAT’S YOUR OBLIGATION TO YOUR CLIENT REGARDING
PLEA?

2012 US Supreme Court opinions on Plea Offers
Lafler v. Cooper, 132 S. Ct., 1371 1387 (2012)
Missouri v. Frye, 132 S.Ct. 1399 (2012)

If a plea bargain has been offered a defendant has the right to
effective assistance of counsel in considering whether to accept it.

THE SECOND OPINION LAWYERS

If client admires a local lawyer, see if that lawyer (properly
prepared) will agree to meet with client for a second opinion.

Get highly regarded appellate lawyer to meet with him.
If client reads a book and thinks author can save him, get an

email opinion
(Ex: Medication Madness author)

12



Making It Real: The Trial

Photos: Crime Scene & Autopsy
For client and his family

(We see many cases in which the client sas never been
shown the autopsy or crime scene photos.)

3/27/18

Making It Real: The Trial

Cross examination

In NC we have a (mock) cross examination team of
two lawyers who are totally prepared on the case .

“An unprepared cross is WORSE than nothing.”

Timing is critical. Make it close to trial, after client has rejected
offer & rejected advice from second opinion lawyer.

Do NOT waste an opportunity to educate
client about the trial experience on the
theory that your client should not testify.

1. Many clients have never experienced a trial and have no
clue how unpleasant it may be.

2. Even during a mock examination you will hear clients say
things you have never heard before.

3. This may cause client to reconsider the plea offer.

13



Finally, it is preparation against the
possibility that the client insists on testifying
against advice of counsel and utterly
unprepared.

Example: A PC client of mine was on death
row 18 years for that reason.

3/27/18

We videotape the cross, have case consultants’
review, and ask client to critique himself.

In some cases, client has asked us to share the video
with family member who then urges plea.

This has had some excellent results as the plea begins
to look far less painful by comparison.

Helping Client to
Envision the Future

14



The Brooklyn Bridge Cop
Known for Suicide Prevention

“What’s your plan for tomorrow?”’
“I don’t have one.”

“Let’s make one together.”

3/27/18

WHERE

will your client be if he takes the
plea?

WHAT
will he do?

15
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*Power of RELATIONSHIP
*Power of INFORMATION
*Power of EXPERIENCE
*Power of HOPE

3/27/18
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CLIENT-LAWYER RELATIONSHIP

Search Rules

RULE 1.6 CONFIDENTIALITY OF INFORMATION

(a) A lawyer shall not reveal information acquired during the professional relationship with a client unless the client gives
informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is
permitted by paragraph (b).

(b) A lawyer may reveal information protected from disclosure by paragraph (a) to the extent the lawyer reasonably believes

necessary:
(1) to comply with the Rules of Professional Conduct, the law or court order;
(2) to prevent the commission of a crime by the client;
(3) to prevent reasonably certain death or bodily harm;

(4) to prevent, mitigate, or rectify the consequences of a client's criminal or fraudulent act in the commission of which
the lawyer's services were used;

(5) to secure legal advice about the lawyer's compliance with these Rules;

(6) to establish a claim or defense on hehalf of the lawyer in a controversy between the lawyer and the client; to
establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was
involved; or to respond to allegations in any proceeding concerning the lawyer's representation of the client:

(7) to comply with the rules of a lawyers' or judges' assistance program approved by the North Carolina State Bar or
the North Carolina Supreme Court; or

(8) to detect and resolve conflicts of interest arising from the lawyer’s change of employment or from changes in the
composition or ownership of a firm, but only if the revealed information would not compromise the attorney-client

privilege or otherwise prejudice the client,

(c) A lawyer shall make reasonable efforts to prevent the inadvertent or unauthorized disclosure of, or unauthorized access
to, information relating to the representation of a client.

(d) The duty of confidentiality described in this Rule encompasses information received by a lawyer then acting as an agent
of a lawyers' or judges' assistance program approved by the North Carolina State Bar or the North Carolina Supreme Court
regarding another lawyer or judge seeking assistance or to whom assistance is being offered. For the purposes of this Rule,
"client" refers to lawyers seeking assistance from lawyers' or judges' assistance programs approved by the North Carolina
State Bar or the North Carolina Supreme Court.

Comment

(1] This Rule governs the disclosure by a lawyer of information relating to the representation of a client acquired during the
lawyer's representation of the client. See Rule 1.18 for the lawyer's duties with respect to information provided to the lawyer
by a prospective client, Rule 1.9(c)(2) for the lawyer's duty not to reveal information acquired during a lawyer's prior
representation of a former client, and Rules 1.8(b) and 1.9(c)(1) for the lawyer's duties with respect to the use of such
information to the disadvantage of clients and former clients and Rule 8.6 for a lawyer’s duty to disclose information to
rectify a wrongful conviction.

[2] A fundamental principle in the client-lawyer relationship is that, in the absence of the client's informed consent, the
lawyer must not reveal information acquired during the representation. See Rule 1.0(f) for the definition of informed
consent. This contributes to the trust that is the hallmark of the client-lawyer relationship. The client is thereby encouraged

https://www.ncbar. gov/for-lawyers/ethics/rules-of-professional-conduct/rule-16-confident. . 3/21/2018
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to seek legal assistance and to communicate fully and frankly with the lawyer even as to embarrassing or legally damaging
subject matter. The lawyer needs this information to represent the client effectively and, if necessary, to advise the client to
refrain from wrongful conduct. Almost without exception, clients come to lawyers in order to determine their rights and
what is, in the complex of laws and regulations, deemed to be legal and correct. Based upon experience, lawyers know that
almost all clients follow the advice given, and the law is upheld.

(3] The principle of client-lawyer confidentiality is given effect by related bodies of law: the attorney-client privilege, the
work product doctrine and the rule of confidentiality established in professional ethics. The attorney-client privilege and
work-product doctrine apply in judicial and other proceedings in which a lawyer may be called as a witness or otherwise
required to produce evidence concerning a client. The rule of client- lawyer confidentiality applies in situations other than
those where evidence is sought from the lawyer through compulsion of law. The confidentiality rule, for example, applies
not only to matters communicated in confidence by the client but also to all information acquired during the representation,
whatever its source. A lawyer may not disclose such information except as authorized or required by the Rules of
Professional Conduct or other law. See also Scope.

[4] Paragraph (a) prohibits a lawyer from revealing information acquired during the representation of a client. This
prohibition also applies to disclosures by a lawyer that do not in themselves reveal protected information but could
reasonably lead to the discovery of such information by a third person. A lawyer's use of a hypothetical to discuss issues
relating to the representation is permissible so long as there is no reasonable likelihood that the listener will be able to
ascertain the identity of the client or the situation involved.

Authorized Disclosure

[5] Except to the extent that the client's instructions or special circumstances limit that authority, a lawyer is impliedly
authorized to make disclosures about a client when appropriate in carrying out the representation. In some situations, for
example, a lawyer may be impliedly authorized to admit a fact that cannot properly be disputed or to make a disclosure that
facilitates a satisfactory conclusion to a matter. Lawyers in a firm may, in the course of the firm's practice, disclose to each
other information relating to a client of the firm, unless the client has instructed that particular information be confined to
specified lawyers.

Disclosure Adverse to Client

[6] Although the public interest is usually best served by a strict rule requiring lawyers to preserve the confidentiality of
information acquired during the representation of their clients, the confidentiality rule is subject to limited exceptions. In
becoming privy to information about a client, a lawyer may foresee that the client intends to commit a crime. Paragraph (b)
(2) recognizes that a lawyer should be allowed to make a disclosure to avoid sacrificing the interests of the potential victim
in favor of preserving the client's confidences when the client's purpose is wrongful. Similarly, paragraph (b)(3) recognizes
the overriding value of life and physical integrity and permits disclosure reasonably necessary to prevent reasonably certain
death or substantial bodily harm. Such harm is reasonably certain to occur if it will be suffered imminently or if there is a
present and substantial threat that a person will suffer such harm at a later date if the lawyer fails to take action necessary
to eliminate the threat. Thus, a lawyer who knows that a client has accidentally discharged toxic waste into a town's water
supply may reveal this information to the authorities if there is a present and substantial risk that a person who drinks the
water will contract a life-threatening or debilitating disease and the lawyer's disclosure is necessary to eliminate the threat
or reduce the number of victims.

[7] A lawyer may have been innocently involved in past conduct by a client that was criminal or fraudulent. Even if the
involvement was innocent, however, the fact remains that the lawyer's professional services were made the instrument of
the client's crime or fraud. The lawyer, therefore, has a legitimate interest in being able to rectify the consequences of such
conduct, and has the professional right, although not a professional duty, to rectify the situation. Exercising that right may
require revealing information acquired during the representation. Paragraph (b)(4) gives the lawyer professional discretion
to reveal such information to the extent necessary to accomplish rectification.

[8] Although paragraph (b)(2) does not require the lawyer to reveal the client's anticipated misconduct, the lawyer may not
counse] or assist the client in conduct the lawyer knows is criminal or fraudulent.See Rule 1.2(d). See also Rule 1.16 with
respect to the lawyer's obligation or right to withdraw from the representation of the client in such circumstances. Where

https://Www.ncbar.gov/for-lawyers/ethics/rules—of—professional—conduct/rule—1 6-confidenti... 3/21/2018
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the client is an organization, the lawyer may be in doubt whether contemplated conduct will actually be carried out by the
organization. Where necessary to guide conduct in connection with this Rule, the lawyer may make inquiry within the
organization as indicated in Rule 1.13(b).

[9] Paragraph (b)(4) addresses the situation in which the lawyer does not learn of the client’s crime or fraud until after it has
been consummated. Although the client no longer has the option of preventing disclosure by refraining from the wrongful
conduct, there will be situations in which the loss suffered by the affected person can be prevented, rectified or mitigated. In
such situations, the lawyer may disclose information acquired during the representation to the extent necessary to enable
the affected persons to prevent or mitigate reasonably certain losses or to attempt to recoup their losses. Paragraph (b)(4)
does not apply when a person who has committed a crime or fraud thereafter employs a lawyer for representation
concerning that offense.

[10] A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal advice about the lawyer's
personal responsibility to comply with these Rules. In most situations, disclosing information to secure such advice will be
impliedly authorized for the lawyer to carry out the representation. Even when the disclosure is not impliedly authorized,
paragraph (b)(5) permits such disclosure because of the importance of a lawyer's compliance with the Rules of Professional
Conduct.

[11] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct or other misconduct of
the lawyer involving representation of the client, the lawyer may respond to the extent the lawyer reasonably believes
necessary to establish a defense. The same is true with respect to a claim involving the canduct or representation of a former
client. Such a charge can arise in a cjvil, criminal, disciplinary or other proceeding and can be based on a wrong allegedly
committed by the lawyer against the client or on a wrong alleged by a third person, for example, a person claiming to have
been defrauded by the lawyer and client acting together. The lawyer's right to respond arises when an assertion of such
complicity has been made. Paragraph (b)(6) does not require the lawyer to await the commencement of an action or
proceeding that charges such complicity, so that the defense may be established by responding directly to a third party who
has made such an assertion. The right to defend also applies, of course, where a proceeding has been commenced.

[12] A lawyer entitled to a fee is permitted by paragraph (b)(6) to prove the services rendered in an action to collect it. This
aspect of the rule expresses the principle that the beneficiary of a fiduciary relationship may not exploit it to the detriment
of the fiduciary.

[13] Other law may require that a lawyer disclose information about a client. Whether such a law supersedes Rule 1.6 is a
question of law beyond the scope of these Rules. When disclosure of information acquired during the representation appears
to be required by other law, the lawyer must discuss the matter with the client to the extent required by Rule 1.4, If,
however, the other law supersedes this Rule and requires disclosure, paragraph (b)(1) permits the lawyer to make such
disclosures as are necessary to comply with the law.

[14] Paragraph (b)(1) also permits compliance with a court order requiring a lawyer to disclose information relating to a
client's representation. If a lawyer is called as a witness to give testimony concerning a client or is otherwise ordered to
reveal information relating to the client's representation, however, the lawyer must, absent informed consent of the client to
do otherwise, assert on behalf of the client all nonfrivolous claims that the information sought is protected against
disclosure by the attorney-client privilege or other applicable law. In the event of an adverse ruling, the lawyer must consult
with the client about the possibility of appeal. See Rule 1.4. Unless review is sought, however, paragraph (b)(1) permits the
lawyer to comply with the court's order.

[15] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the disclosure is necessary to
accomplish one of the purposes specified. Where practicable, the lawyer should first seek to persuade the client to take
suitable action to obviate the need for disclosure. In any case, a disclosure adverse to the client's interest should be no
greater than the lawyer reasonably believes necessary to accomplish the purpose. If the disclosure will be made in
connection with a judicial proceeding, the disclosure should be made in a manner that limits access to the information to
the tribunal or other persons having a need to know it and appropriate protective orders or other arrangements should be
sought by the lawyer to the fullest extent practicable.

[16] Paragraph (b) permits but does not require the disclosure of information acquired during a client's representation to
accomplish the purposes specified in paragraphs (b)(1) through (b)(7). In exercising the discretion conferred by this Rule, the
lawyer may consider such factors as the nature of the lawyer's relationship with the client and with those who might be
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injured by the client, the lawyer's own involvement in the transaction and factors that may extenuate the conduct in
question. When practical, the lawyer should first seek to persuade the client to take suitable action, making it unnecessary
for the lawyer to make any disclosure. A lawyer's decision not to disclose as permitted by paragraph (b) does not violate this
Rule. Disclosure may be required, however, by other Rules. Some Rules require disclosure only if such disclosure would be
permitted by paragraph (b). See Rules 1.2(d), 4.1(b), 8.1 and 8.3. Rule 3.3, on the other hand, requires disclosure in some
circumstances regardless of whether such disclosure is permitted by this Rule. See Rule 3.3(c).

Detection of Conflicts of Interest

[17] Paragraph (b)(8) recognizes that lawyers in different firms may need to disclose limited information to each other to
detect and resolve conflicts of interest, such as when a lawyer is considering an association with another firm, two or more
firms are considering a merger, or a lawyer is considering the purchase of a law practice. See Rule 1.17, Comment [8]. Under
these circumstances, lawyers and law firms are permitted to disclose limited information, but only once substantive
discussions regarding the new relationship have occurred. Any such disclosure should ordinarily include no more than the
identity of the persons and entities involved in a matter, a brief summary of the general issues involved, and information
about whether the matter has terminated. Even this limited information, however, should be disclosed only to the extent
reasonably necessary to detect and resolve conflicts of interest that might arise from the possible new relationship.
Moreover, the disclosure of any information is prohibited if it would compromise the attorney-client privilege or otherwise
prejudice the client (e.g., the fact that a corporate client is seeking advice on a corporate takeover that has not been publicly
announced; that a person has consulted a lawyer about the possibility of divorce before the person’s intentions are known ta
the person’s spouse; or that a person has consulted a lawyer about a criminal investigation that has not led to a public
charge). Under those circumstances, paragraph (a) prohibits disclosure unless the client or former client gives informed
consent. A lawyer’s fiduciary duty to the lawyer's firm may also govern a lawyer’s conduct when exploring an association
with another firm and is beyond the scope of these Rules.

[18] Any information disclosed pursuant to paragraph (b)(8) may be used or further disclosed only to the extent necessary to
detect and resolve conflicts of interest. Paragraph (b)}(8) does not restrict the use of information acquired by means
independent of any disclosure pursuant to paragraph (b)(8). Paragraph (b)(8) also does not affect the disclosure of
information within a law firm when the disclosure is otherwise authorized, such as when a lawyer in a firm discloses
information to another lawyer in the same firm to detect and resolve conflicts of interest that could arise in connection with
undertaking a new representation. See Comment [5].

Acting Competently to Preserve Confidentiality

[19] Paragraph (c) requires a lawyer to act competently to safeguard information acquired during the representation of a
client against unauthorized access by third parties and against inadvertent or unauthorized disclosure by the lawyer or other
persons who are participating in the representation of the client or who are subject to the lawyer’s supervision. See Rules 1.1,
5.1, and 5.3. The unauthorized access to, or the inadvertent or unauthorized disclosure of, information acquired during the
professional relationship with a client does not constitute a violation of paragraph (c) if the lawyer has made reasonable
efforts to prevent the access or disclosure. Factors to be considered in determining the reasonableness of the lawyer’s efforts
include, but are not limited to, the sensitivity of the information, the likelihood of disclosure if additional safeguards are not
employed, the cost of employing additional safeguards, the difficulty of implementing the safeguards, and the extent to
which the safeguards adversely affect the lawyer’s ability to represent clients (e.g., by making a device or important piece of
software excessively difficult to use). A client may require the lawyer to implement special security measures not required
by this Rule, or may give informed consent to forgo security measures that would otherwise he required by this Rule.
Whether a lawyer may be required to take additional steps to safeguard a client’s information to comply with other
law—such as state and federal laws that govern data privacy, or that impose notification requirements upon the loss of, or
unauthorized access to, electronic information—is beyond the scope of these Rules. For a lawyer's duties when sharing
information with nonlawyers outside the lawyer’s own firm, see Rule 5.3, Comments [3]- [4].

[20] When transmitting a communication that includes information acquired during the representation of a client, the
lawyer must take reasonable precautions to prevent the information from coming into the hands of unintended recipients.
This duty, however, does not require that the lawyer use special security measures if the method of communication affords
a reasonable expectation of privacy. Special circumstances, however, may warrant special precautions. Factors to be
considered in determining the reasonableness of the client's expectation of confidentiality include the sensitivity of the
information and the extent to which the privacy of the communication is protected by law or by a confidentiality
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agreement. A client may require the lawyer to implement special security measures not required by this Rule or may give
informed consent to the use of a means of communication that would otherwise be prohibited by this Rule. Whether a
lawyer may be required to take additional steps to comply with other law, such as state and federal laws that govern data
privacy, is beyond the scope of these Rules,

Former Client

[21] The duty of confidentiality continues after the client-lawyer relationship has terminated. See Rule 1.9(c)(2). See Rule 1.9
(c)(1) for the prohibition against using such information to the disadvantage of the former client.

Lawyer's Assistance Program

[22] Information about a lawyer's or judge's misconduct or fitness may be received by a lawyer in the course of that lawyer's
participation in an approved lawyers' or judges' assistance program. In that circumstance, providing for the confidentiality
of such information encourages lawyers and judges to seek help through such programs. Conversely, without such
confidentiality, lawyers and judges may hesitate to seek assistance, which may then result in harm to their professional
careers and injury to their clients and the public. The rule, therefore, requires that any information received by a lawyer on
behalf of an approved lawyers' or judges’ assistance program be regarded as confidential and protected from disclosure to the
same extent as information received by a lawyer in any conventional client-lawyer relationship.

History Note: Statutory Authority G.S. 84-23
Adopted by the Supreme Court: July 24, 1997

Amendments Approved by the Supreme Court: March 1, 2003; October 2, 2014; March 16, 2017

Ethics Opinion Notes

CPR 284. An attorney who, in the course of representing one spouse, obtains confidential information bearing upon the

criminal conduct of the other spouse must not disclose such information.

CPR 300. An attorney, after being discharged, cannot discuss the client's case with the client's new attorney without the
client's consent.

CPR 313. An attorney may not voluntarily disclose confidential information concerning a client's criminal record.
CPR 362. An attorney may not disclose the perjury of his partner's client.

CPR 374. Information concerning apparent tax fraud obtained by an attorney employed by a fire insurer to depose insureds
concerning claims is confidential and may not be disclosed without the insurer's consent.

RPC 12 (https://www.nchar.gov/ for-lawyers/ethics/adopted-opinions/rpc-12/). Opinion rules that a lawyer may reveal
confidential information to correct a mistake if disclosure is impliedly authorized by the client.

RPC 21 (https://www.ncbar.gov/for-lawyers/ ethics/adopted-opinions/rpc-21/). Opinion rules that a lawyer may send a
demand letter to the adverse party without identifying the client by name.

RPC 23 (https://Www.ncbar.gov/forvlawyers/ethics/adopted-opjnions/rpc-23/). Opinion rules that a lawyer may disclose
information to the IRS concerning a real estate transaction which would otherwise be protected if required to do so by law,
and further that notice of such required disclosure, should be given to the client and other affected parties.

RPC 33 (https://www.ncbar.gov/for-lawyers/ ethics/adopted-opinions/rpc-33/). Opinion rules that an attorney who learns
through a privileged communication of his client's alias and prior criminal record may not permit his client to testify under
a false name or deny his prior record under oath. If the client does so, the atterney would be required to request the client to
disclose the true name or record and, if the client refused, to withdraw pursuant to the rules of the tribunal.

RPPC 62 (https://www.ncbar.gov/for-lawyers/ethics/ adopted-opinions/rpc-62/). Opinion rules that an attorney may
disclose client confidences necessary to protect her reputation where a claim alleging malpractice is brought by a former
client against the insurance company which employed the attorney to represent the former client.

RPC 77 (https://www.ncbar.gov/for—lawyers/ethics/adopted—opinicms/ rpc-77/). Opinion rules that a lawyer may disclose
confidential information to his or her liability insurer to defend against a claim but not for the sole purpose of assuring

coverage.
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RPC 113 (https://www.ncbar.gov/for-lawyers/ ethics/adopted-opinions/rpc-113/). Opinion rules that a lawyer may disclose
information concerning advice given to a client at a closing in regard to the significance of the client's lien affidavit.

RPC 117 (https://www.ncbar.gov/for-lawyers/ethics/ adopted-opinions/rpc-117/). Opinion rules that a lawyer may not
reveal confidential information concerning his client's contagious disease.

RPC 120 (https:/ /www.ncbar.gov/for—lawyers/ethics/adopted—opinions/ rpc-120/). Opinion rules that, for the purpose of the
Rules of Professional Conduct, a lawyer may, but need not necessarily, disclose confidential information concerning child

abuse pursuant to a statutory requirement.

RPC 133 (https:/ /www.ncbar.gov/for—lawyers/ethics/adopted—oPinions/ Ipc-133/). Opinion rules that a law firm may make
its waste paper available for recycling.

RPC 157 (https://www.ncbar.gov/for-lawyers/ethics/ adopted-opinions/rpc-157/). Opinion rules that a lawyer may seek the
appointment of a guardian for a client the lawyer believes to be incompetent over the client's objection.

RPC 175 (https://www.ncbar.gov/for-lawyers/ ethics/adopted-opinions/rpc-175/). Opinion rules that a lawyer may ethically
exercise his or her discretion to decide whether to reveal confidential information concerning child abuse or neglect
pursuant to a statutory requirement.

RPC 179 (https:/ /www.ncbar.gov/for-lawyers/ethics/adopted- opinions/ rpc-179/). Opinion rules that a lawyer may not offer
or enter into a settlement agreement that contains a provision barring the lawyer who represents the settling party from
representing other claimants against the opposing party.

RPC 195 (https://www.ncbar.gov/for-lawyers/ethics/ adopted-opinions/rpc-195/). Opinion rules that the attorney who
formerly represented an estate may divulge confidential information relating to the representation of the estate to the
substitute personal representative of the estate.

RPC 206 (https://www.ncbar.gov/for-lawyers/ethics/ adopted-opinions/rpc-206/). Opinion rules that a lawyer may disclose
the confidential information of a deceased client to the personal representative of the client's estate but not to the heirs of
the estate.

RPC 209 (https://www.ncbar.gov/for-lawyers/ethics/ adopted-opinions/rpc-209/). Opinion provides guidelines for the
disposal of closed client files.

RPC 215 (https://www.ncbar.gov/for-lawyers/ ethics/adopted-opinions/rpc-215/). Opinion rules that when using a cellular
or cordless telephone or any other unsecure method of communication, a lawyer must take steps to minimize the risk that
confidential information may be disclosed.

RPC 230 (https:/ /wmv.ncbar.gov/for-lawyers/ethics/adopted-opinions/rpc-230/). Opinion rules that a lawyer representing
a client on a good faith claim for social security disability benefits may withhold evidence of an adverse medical report in a
hearing before an administrative law judge if not required by law or court order to produce such evidence.

RPC 244 (https://www.ncbar.gov/for-lawyers/ethics/adopted—opim'ons/rpc-244/}. Opinion rules that although a lawyer
asks a prospective client to sign a form stating that no client-lawyer relationship will be created by reason of a free
consultation with the lawyer, the lawyer may not subsequently disclaim the creation of a client-lawyer relationship and
represent the opposing party.

RPC 246 (https://mmrw.ncbar.gov/for—Iawyers/ethics/adopted—opin1011s/rpc—246/). Opinion rules that, under certain
circumstances, a lawyer may not represent a party whose interests are opposed to the interests of a prospective client if
confidential information of the prospective client must be used in the representation.

RPC 252 (https:/ /www.ncbar.gov/for-Iawyers/ethics/adopted-opinions/rpc- 252/). Opinion rules that a lawyer in receipt of
materials that appear on their face to be subject to the attorney-client privilege or otherwise confidential, which were
inadvertently sent to the lawyer by the opposing party or opposing counsel, should refrain from examining the materials
and return them to the sender.

98 Formal Ethics Opinion 5 (https://wvmv.ncbar.gov/for-lawyers/ethics/adopted—opinions/98~formal-ethics—opinion-sl).
Opinion rules that a defense lawyer may remain silent while the prosecutor presents an inaccurate driving record to the
court provided the lawyer and client did not criminally or fraudulently misrepresent the driving record to the prosecutor or
the court and, further provided, that on application for a limited driving privilege, there is no misrepresentation to the court
about the prior driving record.
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98 Formal Ethics Opinion 10 (https:/ /www.ncbar.gov/for-lawyers/ethics/adopted-opinions/ 98-formal-ethics-opinion-
10/). Opinion rules that an insurance defense lawyer may not disclose confidential information about an insured's
representation in bills submitted to an independent audit company at the insurance carrier's request unless the insured

consents.

98 Formal Ethics Opinion 16 (https://www.ncbar.gov/for—lawyers/ethics/adopted—opinions/&)S—formalwethics—opinion-
16/). Opinion rules that a lawyer may represent a person who is resisting an incompetency petition although the person may
suffer from a mental disability, provided the lawyer determines that resisting the incompetency petition is not frivolous.

98 Formal Ethics Opinion 18 (https://www.ncbar.gov/for—lawyers/ethics/adopted—opinions/9B-formal-ethics-opinion-
18/). Opinion rules that a lawyer representing a minor owes the duty of confidentiality to the minor and may only disclose
confidential information to the minor's parent, without the minor's consent, if the parent is the legal guardian of the minor
and the disclosure of the information is necessary to make a binding legal decision about the subject matter of the

representation.

98 Formal Ethics Opinion 20 (https://www.ncbar.gov/for—lawyers/ethics/adopted-opinions/ 98-formal-ethics-opinion-
20/). Opinion rules that, subject to a statute prohibiting the withholding of the information, a lawyer's duty to disclose
confidential client information to a bankruptcy court ends when the case is closed although the debtor's duty to report new
property continues for 180 days after the date of filing the petition.

99 Formal Ethics Opinion 11 (https://www.ncbar.gov/for-lawyers/ethics/adopted—opinion5/99-forrnal—ethics-opinion-
11/). Opinion rules that an insurance defense lawyer may not submit billing information to an independent audit company
at the insurance carrier's request unless the insured's consent to the disclosure, obtained by the insurance carrier, was
informed.

99 Formal Ethics Opinion 15 (https://www.ncbar.gov/for-lawyers/ ethics/adopted-opinions/99-formal-ethics-opinion-
15/). Opinion rules that a lawyer with knowledge that a former client is defrauding a bankruptcy court may reveal the
confidences of the former client to rectify the fraud if required by law or if necessary to rectify the fraud.

2000 Formal Ethics Opinion 11 (https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2000-formal-ethics-
opinion-11/). Opinion rules that a lawyer who was formerly in-house legal counsel for a corporation must obtain the
permission of a court prior to disclosing confidential information of the corporation to support a personal claim for

wrongful termination.

2002 Formal Ethies Opinion 7 (https:/ /www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2002-formal-ethics-
opinion-7/). Opinion clarifies RPC 206 by ruling that a lawyer may reveal the relevant confidential information of a
deceased client in a will contest proceeding if the attorney/client privilege does not apply to the lawyer's testimony.

2003 Formal Ethics Opinion 9 (https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2003-formal-ethics-
opinion-9/). Opinion rules that a lawyer may participate in a settlement agreement that contains a provision limiting or
prohibiting disclosure of information obtained during the representation even though the provision will effectively limit the
lawyer's ability to represent future claimants.

2003 Formal Ethics Opinion 15 (https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2003- formal-ethics-
opinion-15/). Opinion rules that an attorney may provide an accounting of disbursements of sums recovered for a personal
injury claimant as required by N.C.G.S. § 44-50.1.

2004 Formal Ethics Opinion 6 (https://www.ncbar.gov/for-lawyers/ethics/adopted- opinions/2004 - formal -ethics-
opinion-6/). Opinion rules that a lawyer may disclose confidential client information to collect a fee, including information
necessary to support a claim that the corporate veil should be pierced, provided the claim is advanced in good faith.

2005 Formal Ethics Opinion 4 (https://Www.ncbar.gov/for-lawyers/ethics/adopted—opinions/ZOOS-formal—ethics—
opinion-4/). Opinion rules that absent consent to disclose from the parent, a lawyer may not reveal confidences received
from a parent seeking representation of a minor.

2005 Formal Ethics Opinion 9 (https:/ /www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2005-formal-ethics-
opinion-9/). Opinion rules that a lawyer for a publicly traded company does not violate the Rules of Professional Conduct if
the lawyer "reports out" confidential information as permitted by SEC regulations.

https://www.ncbar. gov/for-lawyers/ethics/rules-of-professional-conduct/rule-16-confidenti... 3/21/2018




Rule 1.6 Confidentiality of Information | North Carolina State Bar Page 8 of 9

2006 Formal Ethics Opinion 1 (https://www.ncbar.gov/for—Iawyers/ethics/adopted-opinions/ 2006-formal-ethics-
opinion-1/). Opinion rules that a lawyer who represents the employer and its workers' compensation carrier must share the
case evaluation, litigation plan, and other information with both clients unless the clients give informed consent to withhold
such information.

2007 Formal Ethics Opinion 2 (https://WWW.ncbar.gov/for—lawyers/ethics/adc)pted—opinions/ 2007-formal-ethics-
opinion-2/). Opinion rules that a lawyer may not take possession of a client's contraband if possession is itself a crime and,
unless there is an exception allowing disclosure of confidential information, the lawyer may not disclose confidential
information relative to the contraband.

2007 Formal Ethics Opinion 12 (https://www.ncbar.gev/for—lawyers/ethics/adopted—opinions/ 2007-formal-ethics-
opinion-12/). Opinion rules that a lawyer may outsource limited legal support services to a foreign lawyer or a nonlawyer
(collectively "foreign assistants") provided the lawyer properly selects and supervises the foreign assistants, ensures the
preservation of client confidences, avoids conflicts of interests, discloses the outsourcing, and obtains the client's advanced
informed consent.

2008 Formal Ethics Opinion 1 (https://Www.ncbar.gov/for-lawyers/ethics/adopted—opinions/ 2008-formal-ethics-
opinion-1/). Opinion rules that lawyer representing an undocumented worker in a workers' compensation action has a duty
to correct court documents containing false statements of material fact and is prohibited from introducing evidence in
support of the proposition that an alias is the client's legal name.

2008 Formal Ethics Opinion 3 (https:/,"Www.ncbar.gov/for-lawyers/ethics/adopted—opinions/2008-formal—ethics—
opinion-3/). Opinion rules a lawyer may assist a pro se litigant by drafting pleadings and giving advice without making an
appearance in the proceeding and without disclosing or ensuring the disclosure of his assistance to the court unless required
to do so by law or court order.

2008 Formal Ethics Opinion 5 (https://www.ncbar.gov/for—lawyers/ethics/adopted-opinionslz008-formal-ethicsw
opinion-5/). Opinion rules that client files may be stored on a website accessible by clients via the internet provided the
confidentiality of all client information on the website is protected.

2008 Formal Ethics Opinion 13 (https://www.ncbar.gov/for—lawyers/ethiCS/adopted-opinions/z008—f0rmal-ethics~
opinion-13/). Opinion rules that, unless affected clients expressly consent to the disclosure of their confidential information,
a lawyer may allow a title insurer to audit the lawyer's real estate trust account and reconciliation reports only if certain
written assurances to protect client confidences are obtained from the title insurer, the audited account is only used for real
estate closings, and the audit is limited to certain records and to real estate transactions insured by the title insurer.

2009 Formal Ethics Opinion 1 (https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2009-f0rmal-ethjcs-
opinion-1/). Opinion rules that a lawyer must use reasonable care to prevent the disclosure of confidential client
information hidden in metadata when transmitting an electronic communication and a lawyer who receives an electronic
communication from another party or another party's lawyer must refrain from searching for and using confidential
information found in the metadata embedded in the document.

2009 Formal Ethics Opinion 3 (https:/ /Www.ncbar.gov/for-1awyers/ethics/adopted—opiru'ons/ 2009-formal-ethics-
opinion-3/). Opinion rules that a lawyer has a professional obligation not to encourage or allow a nonlawyer employee to
disclose confidences of a previous employer's clients for purposes of solicitation.

2009 Formal Ethics Opinion 8 (https://www.ncbar.gov/for-lawyers/ethics/adopted-opinionS/Z009—f0rmal-ethics-
opinion-8/). Opinion provides guidelines for a lawyer for a party to a partition proceeding and rules that the lawyer may
subsequently serve as a commissioner for the sale but not as one of the commissioners for the partitioning of the property.

2009 Formal Ethics Opinion 14 (https://www.ncbar.gov/for-lawyers/ethics/adopted—opim'ons/ 2009-formal-ethics-
opinion-14/). Opinion rules that a lawyer participating in a real estate transaction may not in such transaction place his
client’s title insurance in a title insurance agency in which the lawyer’s spouse has any ownership interest.

2011 Formal Ethics Opinion 6 (https://www.ncbar.gov/for—lawyers/ethics/adopted—opim'ons/zou—formal-et!11cs~
opinion-6/). Opinion rules that a lawyer may contract with a vendor of software as a service provided the lawyer uses
reasonable care to safeguard confidential client information.
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2011 Formal Ethics Opinion 14 (https://www.ncbar.gov/for-Iawyers/ethics/adopted*opinions/ 2011-formal-ethics-
opinion-14/). Opinion rules that a lawyer must obtain client consent, confirmed in writing, before outsourcing its
transcription and typing needs to a company located in a foreign jurisdiction.

2011 Formal Ethics Opinion 16 (https://vmvw.ncbar.gov/for-lawyers/ethics/adopted—opinions/ 2011-formal-ethics-
opinion-16/). Opinion rules that a criminal defense lawyer accused of ineffective assistance of counsel by a former client
may share confidential client information with prosecutors to help establish a defense to the claim so long as the lawyer
reasonably believes a response is necessary and the response is narrowly tailored to respond to the allegations.

2012 Formal Ethics Opinion 5 (https:/lwww.ncbar.gov/for—lawyers/ethics/adopted-opinions/ 2012-formal-ethics-
opinion-5/). Opinion rules that a lawyer representing an employer must evaluate whether email messages an employee sent
to and received from the employee’s lawyer using the employer’s business email system are protected by the attorney-client
privilege and, if so, decline to review or use the messages unless a court determines that the messages are not privileged.

2012 Formal Ethics Opinion 9 (https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2012-formal-ethics-
opinion-9/). Opinion holds that a lawyer asked to represent a child in a contested custody or visitation case should decline
the appointment unless the order of appointment identifies the lawyer’s role and specifies the responsibilities of the lawyer.

2012 Formal Ethics Opinion 10 (https://www.ncbar.gov/for-lawyers/ethics/adopted -opinions/2012 - formal-ethics-
opinion-10/), Opinion rules a lawyer may not participate as a network lawyer for a company providing litigation or
administrative support services for clients with a particular legal/business problem unless certain conditions are satisfied.

2013 Formal Ethics Opinion 5 (https://www.ncbar.gov/for-lawyers/ethics/ adopted-opinions/2013-formal-ethics-
opinion-5/). Opinion rules that a lawyer/trustee must explain his role in a foreclosure proceeding to any unrepresented
party that is an unsophisticated consumer of legal services; if he fails to do so and that party discloses material confidential
information, the lawyer may not represent the other party in a subsequent, related adversarial proceeding unless there is
informed consent.

2013 Formal Ethics Opinion 12 (https://mmrw.ncbar.gov/for—lawyers/ethics/adopted—opinions/ 2013-formal-ethics-
opinion-12/). Opinion rules that, in a worker’s compensation case, when a client terminates representation, the
subsequently hired lawyer may disclose the settlement terms to the former lawyer to resolve a pre-litigation claim for fee
division pursuant to an applicable exception to the duty of confidentiality.

2014 Formal Ethics Opinion 1 (https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2014-formal-ethics-
opinion-1/). Opinion encourages lawyers to become mentors to law students and new lawyers (“protégés”) who are not
employees of the mentor’s firm, and examines the application of the duty of confidentiality to client communications to
which a protégé may be privy.

2015 Formal Ethics Opinion 5 (https://www.ncbar.gov/for-lawyers/ethics/adopted-opinions/2015- formal-ethics-
opinion-5/). Opinion provides that in post-conviction or appellate proceedings, a discharged lawyer may discuss a former
client's case and turn over the former client's file to successor counsel if the former client consents or the disclosure is

impliedly authorized.

2016 Formal Ethics Opinion 4 (https:/ /www.nchar.gov/for-lawyers/ethics/adopted-opinions/2016 -formal- ethics-
opinion-4/). Opinion rules that lawyer may not disclose financial information obtained during the representation of a
former client to assist the sheriff with the execution on a judgment for unpaid legal fees.

https://www.ncbar.gov/ for-lawyers/ethics/rules-of-professional-conduct/rule-16-confidenti... 3/21/201 8




Scope Of Representation and Allocation of Authority between Client and Lawyer | North ... Page 1 of 5

CLIENT-LAWYER RELATIONSHIP

Search Rules

RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCATION OF
AUTHORITY BETWEEN CLIENT AND LAWYER

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions concerning the objectives of representation
and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may
take such action on behalf of the client as is impliedly authorized to carry out the representation.

(1) A lawyer shall abide by a client's decision whether to settle a matter. In a criminal case, the lawyer shall abide by
the client's decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and
whether the client will testify.

(2) A lawyer does not violate this rule by acceding to reasonable requests of opposing counsel that do not prejudice the
rights of a client, by being punctual in fulfilling all professional commitments, by avoiding offensive tactics, or by
treating with courtesy and consideration all persons involved in the legal process.

(3) In the representation of a client, a lawyer may exercise his or her professional judgment to waive or fail to assert a

right or position of the client.

(b) A lawyer's representation of a client, including representation by appointment, does not constitute an endorsement of
the client's political, economic, social or moral views or activities.

{c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances.

(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or
fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may

counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

Comment

Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to determine the purposes to be served by legal
representation, within the limits imposed by law and the lawyer's professional obligations. The decisions specified in
paragraph (a), such as whether to settle a civil matter, must also be made by the client. See Rule 1.4(a)(1) for the lawyer's
duty to communicate with the client about such decisions. With respect to the means by which the client's objectives are to
be pursued, the lawyer shall consult with the client as required by Rule 1.4(a)(2) and may take such action as is impliedly
authorized to carry out the representation. Lawyers are encouraged to treat opposing counsel with courtesy and to cooperate
with opposing counsel when it will not prevent or unduly hinder the pursuit of the objective of the representation. To this
end, a lawyer may waive a right or fail to assert a position of a client without first obtaining the client's consent. For
example, a lawyer may consent to an extension of time for the opposing party to file pleadings or discovery without

obtaining the client's consent.

[2] On occasion, however, a lawyer and a client may disagree about the means to be used to accomplish the client's
objectives. Clients normally defer to the special knowledge and skill of their lawyer with respect to the means to be used to
accomplish their objectives, particularly with respect to technical, legal and tactical matters. Conversely, lawyers usually
defer to the client regarding such questions as the expense to be incurred and concern for third persons who might be
adversely affected. Because of the varied nature of the matters about which a lawyer and client might disagree and because
the actions in question may implicate the interests of a tribunal or other persons, this Rule does not prescribe how such
disagreements are to be resolved. Other law, however, may be applicable and should be consulted by the lawyer. The lawyer
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should also consult with the client and seek a mutually acceptable resolution of the disagreement. If such efforts are
unavailing and the lawyer has a fundamental disagreement with the client, the lawyer may withdraw from the
representation. See Rule 1.16(b)(4). Conversely, the client may resolve the disagreement by discharging the lawyer. See Rule
1.16(a)(3).

[3] At the outset of a representation, the client may authorize the lawyer to take specific action on the client's behalf without
further consultation. Absent a material change in circumstances and subject to Rule 1.4, a lawyer may rely on such an
advance authorization. The client may, however, revoke such authority at any time.

[4] In a case in which the client appears to be suffering diminished capacity, the lawyer's duty to abide by the client's
decisions is to be guided by reference to Rule 1.14.

Independence from Client's Views or Activities

[5] Legal representation should not be denied to people who are unable to afford legal services, or whose cause is
controversial or the subject of popular disapproval. By the same token, representing a client does not constitute approval of

the client's views or activities.
Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by agreement with the client or by the terms under
which the lawyer's services are made available to the client. When a lawyer has been retained by an insurer to represent an
insured, for example, the representation may be limited to matters related to the insurance coverage. A limited
representation may be appropriate because the client has limited objectives for the representation. In addition, the terms
upon which representation is undertaken may exclude specific means that might otherwise be used to accomplish the
client's objectives. Such limitations may exclude actions that the client thinks are too costly or that the lawyer regards as

repugnant or imprudent.

[7] Although this Rule affords the lawyer and client substantial latitude to limit the representation, the limitation must be
reasonable under the circumstances. If, for example, a client's objective is limited to securing general information about the
law the client needs in order to handle a common and typically uncomplicated legal problem, the lawyer and client may
agree that the lawyer's services will be limited to a brief telephone consultation. Such a limitation, however, would not be
reasonable if the time allotted was not sufficient to yield advice upon which the client could rely. Although an agreement for
a limited representation does not exempt a lawyer from the duty to provide competent representation, the limitation is a
factor to be considered when determining the legal knowledge, skill, thoroughness and preparation reasonably necessary for
the representation. See Rule 1.1.

[8] Although paragraph (c) does not require that the client's informed consent to a limited representation be in writing, a
specification of the scope of representation will normally be a necessary part of any written communication of the rate or
basis of the lawyer's fee. See Rule 1.0(f) for the definition of "informed consent."

[9] All agreements concerning a lawyer's representation of a client must accord with the Rules of Professional Conduct and
other law. See, e.g. , Rules 1.1, 1.8 and 5.6.

Criminal, Fraudulent and Prohibited Transactions

[10] Paragraph (d) prohibits a lawyer from knowingly counseling or assisting a client te commit a crime or fraud. This
prohibition, however, does not preclude the lawyer from giving an honest opinion about the actual consequences that appear
likely to result from a client's conduct. Nor does the fact that a client uses advice in a course of action that is criminal or
fraudulent of itself make a lawyer a party to the course of action. There is a critical distinction between presenting an
analysis of legal aspects of questionable conduct and recommending the means by which a crime or fraud might be
committed with impunity. There is also a distinction between giving a client legitimate advice about asset protection and

assisting in the illegal or fraudulent conveyance of assets.

[11] When the client's course of action has already begun and is continuing, the lawyer's responsibility is especially delicate.
The lawyer is required to avoid assisting the client, for example, by drafting or delivering documents that the lawyer knows
are fraudulent or by suggesting how the wrongdoing might be concealed. A lawyer may not continue assisting a client in
conduct that the lawyer originally supposed was legally proper but then discovers is criminal or fraudulent. The lawyer
must, therefore, withdraw from the representation of the client in the matter. See Rule 1.16(a). In some cases, withdrawal
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