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Interim and Limited 
Guardianships
DAVID B. MCLEAN, ATTORNEY

GREENSBORO, NC

MICHELLE C. BALL, JOHNSTON COUNTY CLERK OF SUPERIOR COURT

SMITHFIELD, NC

THURSDAY, JANUARY 24, 2019

Filing of Petition for Adjudication of Incompetency and 
Application for Appointment of Guardian or Limited 
Guardian

When filing the Petition for Adjudication and for Appointment of a Guardian, 
some petitioners believe there are situations that require immediate intervention.   

For these situations, the Petitioner and/or the Guardian Ad Litem may move the 
Court for appointment of an Interim Guardian.

Interim Guardianship § 35A-1114
Appointment of interim guardian. 

§ 35A-1114(a) At the time of or subsequent to the filing of a petition under this 
Article, the petitioner or guardian ad litem may also file a verified motion with the 

clerk seeking the appointment of an interim guardian. 

Effective March, 2018, the new form AOC-SP-198, is a separate, stand alone form 
used to apply for an interim guardian.  It can be used at the time of filing the 
Petition or by the Guardian Ad Litem or Respondent’s attorney upon investigation 

or closer examination into the Respondent’s situation.    
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What should be in the Motion?  § 35A-1114(b)
Facts that tend to show:

1. That there is reasonable cause to believe that the respondent is incompetent, and 

2. One or both of the following: 

a. That the respondent is in a condition that constitutes or reasonably appears 

to constitute an imminent or foreseeable risk of harm to his physical well-
being and that requires immediate intervention; 

b. That there is or reasonably appears to be an imminent or foreseeable risk 
of harm to the respondent's estate that requires immediate intervention in 
order to protect the respondent's interest, and 

3. That the respondent needs an interim guardian to be appointed immediately to 
intervene on his behalf prior to the adjudication hearing. 

What facts might tend to show “reasonable cause to 

believe that the respondent is incompetent?”

§ 35A-1101(7) defines an Incompetent adult as:

An adult or emancipated minor who lacks sufficient capacity to manage the adult's 

own affairs or to make or communicate important decisions concerning the adult's 

person, family, or property whether the lack of capacity is due to mental illness, 

intellectual disability, epilepsy, cerebral palsy, autism, inebriety, senility, disease, injury, 

or similar cause or condition.

But you can’t just say it, you have to back it up!  Bring on the evidence or testimony.

What facts might tend to show “an imminent or 
foreseeable risk of harm to his physical well-being?”
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What facts might tend to show “an imminent or 
foreseeable risk of harm to his physical well-being?”

A few examples:

• A medical diagnosis and unwillingness or inability to take medication 

• Inability to get food or care for nutrition needs appropriately

• Alcoholism or substance abuse that is life threatening

• Inability to communicate with healthcare providers (i.e., coma, TBI)

• Mental health condition (often because of non-compliance with meds)

• Suicidal tendencies or self-injurious behaviors

• Need for placement for assisted living, or skilled nursing care but provider 
“requires guardianship”

What facts might tend to show “imminent or foreseeable 
risk of harm to the respondent's estate?”

What facts might tend to show “imminent or foreseeable 
risk of harm to the respondent's estate?”

A few examples:

• Respondent is misusing their money as they are vulnerable to phone calls to 
extort money (jury scams, grandchildren in jail) 

• Respondent has sufficient assets, but can not pay his bills for various reasons 
(memory issues, illness)

• Home is in foreclosure and Respondent has not respond appropriately

• Respondent’s money is being misused or stolen 

• Family may be using Respondent’s home or vehicles for criminal activity

• Bouncing checks or having utilities turned off for failure to pay
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What facts might tend to show “respondent needs an 
interim guardian to be appointed immediately to 
intervene?”

See two previous slides.

Most likely, the ability to counteract any of the above risks and reasons listed that 
the person or their estate is in imminent risk of harm.  

How quickly can you have an Interim Hearing?
The motion and notice setting the date, time, and place for the hearing shall be 
served promptly on the petitioner, the respondent and on his counsel or 
guardian ad litem, and other persons the clerk may designate. 

The hearing shall be held as soon as possible but not later than 15 days after the 
motion has been served on the respondent.

How quickly can you get these three persons served?

Practice Notes
Johnston County will hold the hearing the same day if the Sheriff can serve the Respondent 

and can reach a Guardian Ad Litem to represent the Respondent.  In most cases, there are  2 or 3 

days between the filing and the interim hearing.  A formal GAL Report is not required for the 

Interim Hearing.

Guilford County holds interim hearings several days out from filing of the Petition; it is 

difficult to get a same-week hearing unless the moving party can show a life-or-death situation.  

Personally, I try to have an Interim GAL Report, even if I email it to the Hearing Officer the 

morning of the hearing.  Always check your hearing dates as at one point, an inexperienced SP 

Clerk insisted that interim hearings had to be at least 10 days past the service date.  

Experiences from your Counties…
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Order for Appointment of Interim Guardian

§ 35A-1114(e) The clerk's order appointing an interim guardian shall include 

specific findings of fact to support the clerk's conclusions, and shall set forth the 

interim guardian's powers and duties. Such powers and duties shall be limited and 

shall extend only so far and so long as necessary to meet the conditions 

necessitating the appointment of an interim guardian. 

Effective March, 2018, the revised form AOC-SP-900, is the Order on Motion for 

Appointment of Interim Guardian, and when issued and certified, is the document 

that Interim Guardians use to provide proof of their authority, as specifically set 

forth on the Order.  

Practice Notes
• Johnston County We use the Order on Motion for Appointment of Interim Guardian to 

give the Interim Guardian Authority.  Some Counties use Letters AOC E 407, 408 or 43 and 
add the words “of Interim Guardianship”.  With the requirement for specifically listing 
powers and duties, I am unsure what power that gives to the Interim Guardian, other that 
full powers of guardianship, perhaps only limited by time.

• Guilford County We use the Order for Appointment of Interim Guardian.  The two 
Hearing officers try to address the scope of the Interim Guardianship – how broad the interim 
powers should be.  If the powers need to be very broad, the usually say something like “The 
Interim Guardian shall have all those powers and duties of guardians listed in Chapter 35A-
1241 [person] and 35A-1251 [estate], excepting only the power to remove the Respondent 
from this state.”  They might also require court approval for any expenditures other than for 
direct caregiving for the Respondent.  

• Experiences from your Counties…

The Order contains Facts, and most important, the 
Powers and Duties of the Interim Guardian 
Facts:

What facts support the need for immediate intervention?  

These are the Clerk’s conclusions.

Powers and Duties:

What authority or duty does the interim guardian have or owe to the 
Respondent to protect the person or the estate from immediate risk of harm?  

These are the Clerk’s directives or expectations.
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What Powers and Duties should an Interim 
Guardian have?

Interim Guardian of the Person?

Interim Guardian of the Estate?

The Guardian Ad Litem, the Petitioner and the Respondent could have input into 
the Order regarding Powers and Duties.

What Powers and Duties should and Interim 
Guardian have?
Interim Guardian of the Person

• Make medical decisions and give consent for medical procedures

• Review prior medical records

• Make housing and living arrangement decisions, including placement

• Research and report to the Court any issues with the care previously given to the 
Respondent, including abuse or neglect.

What Powers and Duties should an Interim 
Guardian have?
Interim Guardian of the Estate

• Review bank records, including checking, savings, investments

• Collect assets of the Respondent for safeguarding 

• Pay bills of the Respondent

• Work with Interim Guardian of the Person to pay for placement, housing

• Research and report to the Court any issues with the Estate of the Respondent, 
including theft of assets or misuse.
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A Motion for a Multidisciplinary Evaluation may 
necessitate the need for an Interim Guardian
§ 35A-1111. A multidisciplinary evaluation is to assist in determining the nature 
and extent of a respondent's disability, or to assist in developing an appropriate 
guardianship plan and program, the clerk, on his own motion or the motion of any 
party, may order that a multidisciplinary evaluation of the respondent be 
performed. 

When there is an imminent risk of harm to the Respondent’s person or estate, but facts 

regarding incompetency are at issue, on the motion of any party, the clerk may order an 

MDE.  The delay for performance of an MDE, may necessitate the need for an Interim 

Guardian.  The Motion and Order for MDE is available as a form, AOC-SP-901M.

Practice Notes - Multidisciplinary Evaluation?
The MDE is an evaluation that looks more closely at the medical, psychological and social 
pieces of the Respondent’s life.  

Johnston County The Department of Social Services has recently stepped up in Johnston County to 

provide a team of qualified individuals that are insulated from APS to provide comprehensive MDEs 

in guardianship cases.  We have only recently allowed Alliance Behavioral Health to integrate into 

our county’s mental health system.  We typically receive the MDEs within the 30 day window.  

Johnston County is also very creative when it comes to paying for the MDEs.  

Guilford County Until recently, our agency often didn’t even schedule the appointment for a 

month.  If you don’t know, ask around, especially in the Clerk’s office, about how long your county’s 

agency takes to schedule and perform the MDE and prepare its written report. The statute allows 30 

days from the Court’s Order to receive the Report.  

Experiences from your Counties…

Termination of Interim Order
In any event, the interim guardianship shall terminate on the earliest of the 
following: 

• the date specified in the clerk's order; 

• 45 days after entry of the clerk's order unless the clerk, for good cause shown, 
extends that period for up to 45 additional days; 

• when any guardians are appointed following an adjudication of incompetence; 
or 

• when the petition is dismissed by the court. 
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After an Interim Hearing, the Petition CANNOT be 
dismissed by the Petitioner.

Remember:

Pursuant to § 35A-1114 (f), when a motion for appointment of an interim guardian 

has been made, the petitioner may voluntarily dismiss the petition for adjudication 

of incompetence only prior to the hearing on the motion for appointment of an 

interim guardian.

Additional Thoughts or Questions?

LIMITED GUARDIANSHIPS
§ 35A-1212. Hearing before clerk on appointment of guardian. 

The clerk shall make such inquiry and receive such evidence as the clerk 
deems necessary to determine: (1) The nature and extent of the needed 
guardianship; (2) The assets, liabilities, and needs of the ward; and (3) Who, in the 
clerk's discretion, can most suitably serve as the guardian or guardians. 

If the clerk determines that the nature and extent of the ward's 
capacity justifies ordering a limited guardianship, the clerk may 
do so.
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Clerk may order that the ward retain certain legal 
rights and privileges

§ 35A-1215(b)

If the clerk orders a limited guardianship as authorized by G.S. 35A-1212(a), the 
clerk may order that the ward retain certain legal rights and privileges to which 
the ward was entitled before the ward was adjudged incompetent. 

Any order of limited guardianship shall include findings as to the nature and 
extent of the ward's incompetence as it relates to the ward's need for a guardian or 
guardians. 

What rights may someone adjudicated incompetent 
wish to retain?

What rights may someone adjudicated incompetent 
want to retain?

ALL OF THEM!!
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What rights may someone adjudicated incompetent want 
to retain that could work and still protect them?
• Social, religious and community 

activities

• Living Arrangements

• Employment

• Healthcare

• Handle Money

• Vote

• Drive a car

• Maintaining interpersonal 
relationships

• Spending Money “Foldin’ money”

After adjudication of incompetency, why allow or 
not allow a person to retain rights and privileges?
Not allow retention of some rights

• Inability to make sound decisions
• Susceptibility to undue influence
• Criminal Activity
• Others taking advantage of them
• Waste of money instead of using it 

for needs
• Self-abuse or neglect

• Need to return to Court if 
situation changes

Allow retention of some rights

• Ability to make sound decisions with some 
guidance

• Lessened susceptibility to undue influence 
with guidance

• Oversight of Activities

• Minimize ability of others to take advantage 
of them

• Learn to manage money with assistance

• Make assisted, appropriate self-care choices

• Need to return to Court if situation changes

Difficulties for the Guardian when rights are 
retained
• Accounting for Money

• Living Arrangements (Housing and appropriate care)

• Is a Guardian willing to consult with the Ward when making decisions?

• What if they don’t agree?

• NEED MORE HERE
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Practice Notes - Experiences that have worked
Johnston County  Often with young persons, I allow them the opportunity to be employed and ask that they receive 
assistance in getting a job through JCI, or other entities that can offer assistance.  I never recommend on a 
Guardianship that the ward retain their driving privileges, as I believe that is a job of the DMV (*Except twice). I 
have allowed older wards to assist with decision making regarding medical treatment and housing.  I try to always 
discuss and consider what rights I can allow people to keep.  Voting is always a hot topic.

Guilford County Our hearing officers are adamant that Wards retain the right to vote, as long as they were 
registered before being adjudicated incompetent.  I (as GAL or Guardian’s counsel) have gotten court approval for a 
debit card drawn on an account with a small balance.  That leaves a paper trail. Some banks will allow the Guardian 
to place a daily spending limit on the card – e.g. $20 per day.  Even though I am generally in favor of the Ward 
“having input,” at the end of the day, the Guardian is still obligated to act in the Ward’s best interest.  Our Hearing 
Officers, even though they consider Limited Guardianship in almost all cases, still usually give the Guardian the 
ultimate decision on medical treatment decisions, housing/placement, and money.  GAL should talk about Driving 

Privileges with the family because there is no guarantee DMV will honor a Clerk’s order regarding driving privileges.

Experiences from your counties…

LETTERS OF APPOINTMENT
• LIMITED GUARDIAN OF THE ESTATE - AOC E 417

• LIMITED GUARDIAN OF THE PERSON - AOC E 418

• LIMITED GENERAL GUARDIAN – AOC E 419






















































































