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Before 2011

* A court could revoke probation for
any violation of probation

[jome

2011: Justice Reinvestment

* Court may revoke only for new crimes
and absconding

* Confinement in Response to Violation
(CRV) up to 90 days permissible for all
other violations

* Revocation permissible for any
violation after two CRVs
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Probation Revocation Rate

JRA Effective Date

37.6%

18.6%

2011 to 2015

CRV is a poor fit for misdemeanors
—Most CRVs are Terminal CRVs

2015 Amendments

CRV repealed for misdemeanants placed
on probation after 12/1/2015

Revocation permissible for any violation
after two Quick Dips (which may be
imposed by judge or by probation officer)

Eligibility for Revocation

New crimes & absconding

—Any probationer: Upon first violation

Technical violations

—Felony: Two prior CRVs (90 days)

—DWI: Two prior CRVs (up to 90 days)
—Pre-12/1/15 Misd: Two prior CRVs (up to 90 days)

—Post-12/1/15 Misd: Two prior Quick Dips (2-3
days, imposed by judge or probation officer)
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Non-DWI Misdemeanor
Placed On Probation

Before 12/1/15 | On/After 12/1/15 owi

o unc

New criminal offense

“Commit no criminal offense in any jurisdiction”
— Conviction for new offense

— Independent findings of criminal offense at
probation violation hearing

No revocation solely for Class 3 misdemeanor

Absconding

“Not abscond by willfully avoiding supervision or

by willfully making the defendant’s whereabouts

unknown to the supervising probation officer, if

the defendant is placed on supervised probation.”

o unc

G.S. 15A-1343(b)(3a)

Absconding

More than merely failing to report
More than merely failing to remain within the
jurisdiction
Facts supporting absconding:
— Long absence from residence
— Repeated attempts by officer to contact

— Probationer knows officer is looking for him or her
and still doesn’t respond
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Confinement in Response
to Violation (CRV)

Permissible in response to violations other than
“commit no criminal offense” and “absconding”
Length:

—Pre-12/1/15 misdemeanor: Up to 90 days
—DWI: Up to 90 days

—Felony: 90 days

CRV (cont.)

Must be continuous period (no “weekend CRV”)
Must be to proper place of confinement

— SMCP for DWI

— Local jail or SMCP for misdemeanors

— DACJJ for felonies

— Not DART-Cherry or Black Mountain

CRV periods ordered in multiple probation cases
must run concurrently
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Quick Dips

2-3 days of jail confinement
— No more than 6 days per month

— Used in no more than three separate calendar
months of probation

— Not permissible in DWI cases
Quick Dips may be imposed by judge or by
probation officer through “delegated authority”

STATE OF NORTH CARDLIA

e

local confinement facility).

[ ] 3.Submit to the following period(s) of confinement ir]
[ ]and pay jail fees. Th
NOTE: Periods of confinement imposed here must be fq
than three separate months during the period of probatio

Date Hour |[C]1AM for [12 days
[1PM [[13 days
Date Hour 1AM for []2 days
[1PM []3 days
Date Hour 1AM for [12 days
C1PM []3 days

Quick Dips by Probation Officers

Quick Dip Usage
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T0W Al
TOR SUPERVISION; THEREFCAE ARSCONDTNG

v Options

A defendant was placed on probation for
Communicating Threats in 2017. He has a 60-day
suspended sentence. The defendant admits to two
violations (there are no prior violations):

— Failure to report to the probation officer

— Positive drug screen
Which responses are permissible?

K Revocation?

A defendant was placed on probation for DWI in
2017. The officer alleges the following violation.

sbation imposed in that judgment, the defendant has

"Commit no criminal offense

FELON

u

Which responses are permissible?
¥ Revocation?

KCRV?
¥"Quick dip? HKCRV?
¥'split? 3¢ Quick dip?
¥ Split?
| o |, S
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Improper Probation Period

Misdemeanor—Community 6-18 months
Misdemeanor—Intermediate  12-24 months
Some Recurrent Issues

Felony—Community 12-30 months
Felony—Intermediate 18-36 months

| ON OF SENTENCE

& 8XBCUSON O TS SentaNCe s suspnded and T defendant s placed on || supsrvised |_| unsupardised

Extending Probation Ordinary Extensions

Two types: ordinary and special purpose At any time prior to expiration, for good cause
shown, the court may extend probation to the
5-year maximum

— No violation required

— Could happen multiple times

— By policy, Probation no longer seeks extensions
out of court
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Ordinary

Special Purpose Extensions

Extension by up to 3 years beyond the original

11, ) Aoetendant's e of probation is exsended for a period of

. for good Cause shown, pUrsuant 10 6.5, 15A-1348(). (NGITE: The lotw of e crgena perod o grobation sk of suientions snder G.5. 154:1364ie)
may not excaed Pve puars )

b wen e 'S CONsent, porsuant 1o G.5. 15A-1342(8) or G.5. 154-1343.2(d). (MOTE: e sstaamon mesr 2¢ A e Sepose Of Slowng e
period if: ' e ’
— Probationer consents Special - 1
— During last 6 months of original period, and pecia Pgrpolse -

o]

— Extension is for restitution or medical or
psychiatric treatment

Only this type of e
. Does not include substance abuse
5-year maximum

treatment. State v. Peed (2018)

nje

Violations in Diversion Cases

Charge Conviction
Dismissed Dismissed
Deferred prosecution

Conditional discharge SUCCGSSI Successt

Deferred

Conditional
Discharge

Prosec

nje
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“Revocation” in Diversion Cases

Deferred prosecution

— G.S. 15A-1344(d). If a probationer violates a
condition of probation . . . the court ... may order
that charges as to which prosecution has been
deferred be brought to trial.

“Revocation” in Diversion Cases

Conditional Discharge

— G.S. 15A-1341(a6). Upon violation of a term or
condition of a conditional discharge granted
pursuant to this section, the court may enter an
adjudication of guilt and proceed as otherwise
provided.

— G.S. 90-96(a). Upon violation of a term or
condition, the court may enter an adjudication of
guilt and proceed as otherwise provided.

Violations in Diversion Cases

But... in general, violation hearings in
diversion cases follow ordinary probation
violation rules

“In the absence of a provision to the contrary,
and except where specifically excluded, the
general probation provisions found in Article
82 of Chapter 15A apply to probation imposed
under G.S. 90-96.” State v. Burns, 171 N.C.
App. 759 (2005).

Violations in Diversion Cases

Distinctions

— Two-year maximum probation period
— No confinement-based sanctions

— Best to return to district of origin
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The Limbo Problem

“Upon violation of a term or condition of a
conditional discharge granted pursuant to this
section, the court may enter an adjudication of guilt
and proceed as otherwise provided. Upon fulfillment
of the terms and conditions of a conditional
discharge granted pursuant to this section, any plea
or finding of guilty previously entered shall be
withdrawn and the court shall discharge the person
and dismiss the proceedings against the person.”

— G.S. 15A-1341(ab)

The Limbo Problem

“Immunity from Prosecution upon
Compliance. Upon the expiration or early
termination as provided in subsection (b) of a
period of probation imposed after deferral of
prosecution and before conviction or a
conditional discharge, the defendant shall be
immune from prosecution of the charges
deferred or discharged and dismissed.”

— G.S. 15A-1342(i)

Class H and | Felonies

For felonies pled in district court, violation
hearings are, by default, in superior court

May be held in district court with the consent
of the State and the defendant

If held in district court, appeal is to superior
court. State v. Hooper, 358 N.C. 122 (2004)

Willfulness

No imprisonment if defendant shows
nonpayment was in spite of a good
faith effort to pay
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FINDINGS

Appeals

Statutory right to appeal revocation or
imposition of a split sentence to superior

court for de novo violation hearing

— No appeal of CRV

— Probably no appeal of Quick Dips

No de novo appeal to superior court if
violation hearing “waived”

-
win, which is incomaorated by feleence.

i1 i Peacrably satistod in &3 Sacrotion Tl the delendant

conditions of hismer probation s set forth below

of the Viclaton Report or Nolice: dated
of tha Viosaten Reeon of Nesce dies

vald. the deterdant violated each condon withully sd wihout valkd excuse. and £ach wolabon

The defendant waived a violation hearing
and admitted that he/she violated each of
the conditions of his/her probation . . ..

Questions?
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