What is a Rule?

150B-2(8a) defines a Rule as, “any
agency regulation, standard, or
statement of general applicability
that implements or interprets an
enactment of the General Assembly
or Congress or a regulation adopted
by a federal agency or that
describes the procedure or practice
requirements of an agency. The
term includes the establishment of a
fee[.]”

What is the
purpose of a
Rule?

“[R]ules fill the interstices of statutes. They go
beyond mere interpretation of statutory language
or application of such language and within
statutory limits set down additional substantive
requirements.”

State, ex rel, Comm. of Insurance ate
Bureau, 300 N.C. 381, 269 S.E.2d 547, 567 (1980).
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Why does it matter?

Rules = Law

What are not
Rules?

What else are not
Rules?

“a form, the contents or
substantive requirements of
which are prescribed by rule or
statute.”

150B-2(8a)(d)

This means that if the contents of
the form are not in the law, and the
agency is requiring them, then the
contents must be in a rule.

150B-2(8a)
“Statements concerning only the internal
management of an agency... if the statement
does not directly or substantially affect the
procedural or substantive rights or duties of a
person not employed by the agency...”

“nonbinding, interpretive statements within
the delegated authority of an agency that
merely define, interpret, or explain the
meaning of a statute or rule”

“A form, the contents or substantive
requirements of which are prescribed by rule or
statute”

“Scientific, architectural, or engineering
standards, forms, or procedures, including
design criteria and construction standards used
to construct or maintain highways, bridges, or
ferries.”
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What else are not Rules?

“Nonbinding interpretive statements within the delegated authority
of an agency that merely define, interpret, or explain the meaning

of a statute or rule.” 1508-2(8a)(c)

~

Rule vs. Policy

Rule

“any agency regulation, standard, or
statement of general applicability that
implements or interprets an enactment of
the General Assembly or Congress or a
regulation adopted by a federal agency or
that describes the procedure or practice
requirements of an agency.” 150B-2(8a)

Unlike a rule, a policy does not have the force of law.

Policy

“any inding interpretive
within the delegated authority of an agency
that merely defines, interprets, or explains
the meaning of a statute or rule. The term
includes any document issued by the
agency which is intended and used purely
to assist a person to comply with the law,
such as a guidance document.” 150B-2(7a)

0o

Rule vs. Policy

Child Care Commission

10A NCAC 09 .0605

(g) Any openings in equipment, steps,
decks, handrails, and fencing shall be
smaller than 3 % inches or greater
than 9 inches to prevent entrapment.
(h) All upright angles shall be greater
than 55 degrees to prevent
entrapment and entanglement.

(o]

°
°
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Rules vs. Policy

Board of Pharmacy

Rule

1 NCAC 46 2201 HOURS: RECORDS: PROVIDERS: E

Policy

2
RECIPROCITY (EFFECTIVE UNTIL DECEMBER 31, 2017)
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Other
examples of
policies

11

When are rules

not needed?

P «
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Inland Fishing.
Hunting & Trapping

Aspirational statements are not rules.

Rule of thumb: If you want to use a word other
than “shall” because you cannot or do not intend
to require something of your regulated public, it
is not a rule.

When you merely want to restate a state or
federal law or a federal regulation. (See G.S.
150B-19(4))

G.S. 150B-21.6 Incorporating material in a rule by
reference
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http://www.ncbop.org/faqs/Pharmacist/faq_ContEducation.htm
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An agency may incorporate the
following materials:

« Another rule or part of a rule adopted
by that agency; and
= All of part of a code, standard, or
G . S 1 5OB - 2 1. 6 regulation adopted by another agency,
) the federal government or a generally
| nco rpo rat] on recognized organization or association
Necessary information to incorporate
by Reference material by reference:

+ Whether the incorporation includes
subsequent amendments and editions;

= Where can it be obtained; and

- The cost
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When are rules not
needed? (Take 2)

SECTION 740 G5, 17C.180 reads 2 eiten
o reqiceanests of subvaction (5] af this ection, the

‘e sompetesce
il ntice oo

When the General Assembly
expressly states within statute
what is required, and that
requirement is determined by
the agency to be sufficient to
address the concern.
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When are rules not
needed (Take 3)

When the General Assembly exemps th
rulemaking
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Shor Tk APA Kol Review Defnions. (hatie)

GENERAL ASSEBLY OF NORTH CAROLINA
s 9

—— 8 Why Do | Care?
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ABILLTO. n
AN ACT TO CLARSY THE SCOPE OF THE ADMINTSTRATIVE PROCEDURE ACT
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Sk 24, 2021 Perhaps less obviously, the General
BE ENTITLET Assembly cares as it continues to see

agencies follow policy without

00515 remde m rewriten: adopting rules to enforce them.

See HB 361 from the 2021 session.
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Why Do | Care? (Redux)
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Obviously, because policies do not
have the legal effect of rules.

The bill has been with the Senate
since May; however, this is not the

first time a bill like this has been
introduced. And it’s likely not the last.

March 16, 2021

ABILL TO BE ENTITLED

AN ACT TO REQUIRE THE SOCIAL SERVICES COMMISSION OF THE DIVISION OF

SOCIAL SERVICES TO REVIEW POLICIES, GUIDELINES. AND OTHER

INTERPRETIVE STATEMENTS AND SUBMIT A REPORT TO THE OFFICE OF

ADMINISTRATIVE HEARINGS.

The General Assembly of North Carolina enacts:

SECTION 1. No later than May 31, 2022, the Nonh Carolina Division of Social

Services (Division), by and through the Diots St Sevies Couamizion (Commission),

shall prepare and submit for review to the Office of Administrative Hearings (OAH) a

includes all policy
subdivisions has sought o i

adopted by the Division

comprehensive report of all its policics. guidelines, and other interpretive statements. This
I policies, guidelines, and other interpretive statemeats that the Division or any of its

or enforce that may directly or substantially affect the
o substantive rights or duties of persons not employed by the Division of any of its

subdivisions. The report shall include an explanation for any policies. guidelines, and other
interpretive statements not adopted as rules the Commission believes are not in violation of
G.S. 150B-18. The report shall pot include any permaneat rules

emergency. temporary. of
Article 2A of Chapter 150B of the G | Statutes,

Yeah, but that’s not going
to happen to the agency |
work with...

See Session Law 2018-114, which mandated
the State Board of Education to convert all
policies to rules within two years in order for
them to remain in effect.

Kudos to the Board - s staff put in an
‘amazing amount of effort into the process
and got this done. However, | would bet the
staff would not wish that compressed and
stressful rulemaking on its worst enemy.
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And in the 2021 Session, there is HB 159

PAKT V. STATE BOARD OF EDUCATION REQUIKED TO USE RULEMAKING 10
s

Hosse Bill 135 Scvh Edtion Pages

Gemersl Assembly OF North Carolinn Sevion 2021
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Caselaw

Continuing the theme of “Why Do | Care?”

Update

Cabarrus County Board of Education v. Department
of State Treasurer, Retirement Systems, 374 N.C. 3,
839 S.E.2d 814 (2020)

Case involved the way that the cost of pension of
certain retirees would be funded




Cabarrus County Board of Education v. Department of State
Treasurer, Retirement Systems, 374 N.C. 3, 839 S.E.2d 814
(2020)

- 5.L.2014-88

The General Assembly of North Carolina enacts: SECTION 1. (a) G.S. 135-5 is
amended by adding a new subsection to read:

(a3) Anti-Pension-Spiking Contribution-Based Benefit Cap. - Notwithstanding any other
provision of this section, every service retirement allowance provided under this section for
members who retire on or after January 1, 2015, is subject to adjustment pursuant to a
contribution-based benefit cap under this subsection. The Board of Trustees shall adopt a

contribution-based benefit cap factor recommended by the actuary, based upon actual
experience, such that no more than three-quarters of one percent (0.75%) of retirement
allowances are expected to be capped. The Board of Trustees shall modify such factors
every five years, as shall be deemed necessary, based upon the five-year experience study

as required by G.S. 135-6(n).

“The Act establishes a retirement benefit cap applicable to certain employees
with an average final compensation of $100,000 or more per year whose
retirement benefit payment would otherwise be significantly greater than the
contributions made by that retiree during the course of his or her employment
with the State.” Cabarrus County Board of Education v. Department of State
Treasurer, Retirement Systems, 374 N.C. 3, 389 S.E.2d 814, 815 (2020).

22

Cabarrus County Board of Education v. Department of State
Treasurer, Retirement Systems, 374 N.C. 3, 839 S.E.2d 814
(2020)

The Board of trustees adopted a cap factor, but did not go through the rule-making
process set forth in the APA.

Subsequent to that, the superintendent of the Cabarrus County School system was
set to retire and was eligible to receive retirement benefits.

The Retirement Systems determined that his pension benefits were subject to the
contribution-based benefit cap and sent notification both to him and to the Board
of Education that an additional $208,405.81 would be required in order for him to
receive his full benefits. The Board of Education submitted this amount on his
behalf.

The Board of Education then sought a declaratory ruling “asking that the invoice
and the cap factor used to calculate the amount shown on the invoice be declared
“void and of no effect because the [Board of Trustees] did not following the rule

making procedures of the Administrative Procedure Act.” Cabarrus County Board of

Education v. Department of State Treasurer, Retirement Systems, 374 N.C. 3, 839
S.E.2d 814, 816 (2020).

Cabarrus County Board of Education v.
Department of State Treasurer, Retirement
Systems, 374 N.C. 3, 839 S.E.2d 814 (2020)

v

In this case, the issue was not whether the cap factor fell within the
definition of a Rule pursuant to G.S. 150B-2(8a), but whether it was implicitly
exempted from the rule-making process. The Court noted that there was no
argument that the cap factor was explicitly exempted from the process.

» “..the Court has consistently refused to recognize the existence of any
implicit exemption from the provisions of the Administrative Procedure Act in
the absence of clearly-stated legislative intent to the contrary. A
presumption that the rulemaking provisions of the Administrative Procedure
Act apply to the formulation of Rules... in the absence of an explicit or
implicit exemption.”

> Obvious question - what is an “implicit presumption”?
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State v. Reaves-Smith, 271 N.C. App. 337, 844
S.E.2d 19 (2020)

This was a criminal case, where the defendant appealed a conviction for
attempted robbery with a dangerous weapon. The Court of Appeals upheld the
conviction in the opinion.

Triing
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Takeaways from Cabarrus County Board of
Education v. Department of State Treasurer,
Retirement Systems, 374 N.C. 3, 839 S.E.2d
814 (2020)

v

In this case, the Court found that “... the establishment of a cap factor is a
discretionary decision that must be made by the Board of Trustees, with the
aid of an actuary, rather than a ministerial decision over which the Board of
Trustees has little to no control.” Cabarrus County Board of Education v.
Department of State Treasurer, Retirement Systems, 374 N.C. 3, 839 S.E.2d
814, 828 (2020)

v

Takeaway: Just because the General Assembly doesn’t say “adopt a rule,”
doesn’t mean that rules aren’t required.




Examples of statutory language that provides
agencies authority for rulemaking

“create”
“adopt”
“establish”
“require”
“charge a fee”
And all of these examples are often i statute without referring to “rules” or “APA”
in the sentence. Such as “establish a program” or “create a proc
This all goes back to the definition of Rule in G.S. 150B-2(8a): “[A] ]ny agen

regulation, standard, or statement of general applicabiity( ] The v inciudes the
establishment of a fee|

28

Quick Update on the “fixes” for the agency in
Cabarrus County Board of Education:

Session Law 2021-72

> SECTION1.1.(b)
G.S. 135-8(f) is amended by adding a new subdivision to read:

*(5) Notwithstanding Chapter 1508 of the General Statutes, as of the beginning of the
fiscal year following 90 days after the assessment of a contribution-based benefit cap
liability that is not paid as a lump sum payment, the required employer contribution
rate for an employer shall be adjusted to include an additional contribution amount
equal to a rate per centum that is estimated to extinguish the contribution-based
benefit cap liability on an amortization schedule selected by the Board that has been
applied to unfunded liabilities in the most recent actuarial valuation. “
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In Summary:

If a State agency says that a third party:
> Is required to do something;

> Can be penalized for not doing something; or

> Is givena right or benefit:

“An agency shall not seek to implement or enforce
against any person a policy, guideline, or other
interpretive statement that meets the definition of
SO, WEEECE a rule contained in G.S. 150B-2(8a) if the policy,
guideline, or other interpretive statement has not

ru le, now what? been adopted in accordance with this Article.”

G.S. 150B-18

So, your next step is to go through
rulemaking, as set forth in G.S. 150B.

AZQuOTES

33
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Speaking of
rulemaking, what’s

new in that realm?

We’re glad you asked!

Macch 18,2021
There are some pending bills, KR e D

such as HB 327, which will clarify AX ACT TO UPDATE THE PROCESS FOR LEGISLATIVE REVIEW OF RULES, TO

i . DESIGNATE THE NORTH CAROLINA ADMINISTRATIVE CODE PUBLISHED

the effective date of rules ONLINE AS THE OFFICIAL VERSION AND REMOVE THE REQUIREMENT TO

pending legislative review. FUBLISH AND PROVIDE PRINTED COFIES. TO UPDATE THE MODEL CODE OF

JUDICIAL CONDUCT FOR STATE ADMINISTRATIVE LAW JUDGES, AND TO

MAKE CLARIFYING CHANGES TO THE OCCUPATIONAL LICENSING LAWS.

34
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And in the 2020 Session, there were changes
to the mandatory hearings for temporary
rulemaking

OR_ THE RESCHEDULING OF PUBLIC NEARINGS DURING
TEMPORARY RULE MAKING

SECTION 428.40) 6.5 150821 | 1
41908 21,1 Procedure for adopting » tempees
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Any Questions?
Now or later?

IMUSTACHE

BUT I'LL SHAVE IT FOR LATER.

37

If you come up
with questions
later, feel free to

contact us!

Ashley Snyder - Codifier (new as of July 1, 2021)
Amber May - Commission Counsel
‘Amanda Reeder - Commission Counsel

Alex Burgos - Paralegal

www.ncoah.com
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