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In re Kivett

IN

6.

RE: INQUIRY CONCERNING A JUDGE, No. 76, CHARLES T. KIVETT,
RESPONDENT

No. 417A83
{Filed 6 December 1983)

. Appesl and Error § 10.1 — motion to inelude materials in record on appeal - de-

nial by Supreme Court

In this appeal of a judicial disciplinary proceeding, respondent judge’s mo-
tion under Appellate Rule 37 to include as part of the record on appeal certain
paperwritings previously furnished to the Judicial Standards Commission by
respondent is denied by the Supreme Court where such materials were not
considered by the Commission in arriving at its recommendation and are not
necessary or helpiul to the Supreme Court's decision.

Judges § 7— judieial disciplinary proceeding —effect of judge’s resignation

The Supreme Court was not deprived of jurisdiction over a proceeding to
remove a superior court judge by the judge's letter of resignation which was
to take effect after the ease was argued in the Supreme Court. Nor was the
proceeding rendered moot by such resignation.

Judges § 7— judicial disciplinary proceeding — quantum of proof
The quantum of proof required to sustain findings by the Judicial Stand-
ards Commission is proof by clear and convincing evidence.

Judges § 7— judicial disciplinary proceeding —duty of Supreme Court

The Supreme Court is not bound by the recommendations of the Judicial
Standards Commission but may consider all of the evidence and exercise its in-
dependent judgment as to whether it should censure, remand, or dismiss the
proceedings against a respondent judge.

Judges § 7— conduct prejudicial to admipistration of justice--censure of
superior couri judge

A superior court judge is censured by the Supreme Court for conduct
prejudicial to the administration of justice that brings the judicial office into
disrepuie on the basis of the following findings: (1) respondent established an
unethical relationship with a bail bondsman and as a result thereofl permitted
the bondsman to communicate with him regarding pending criminal cases in
whieh the bondsman had an interest or over which the respondent presided or
both; {2} during lunch at 2 publie restaurant, respendeni made sexuval advances
toward a female probaiion officer against her will and over her protests by
repeatedly placing his leg against her leg and then by placing his leg between
her legs.

Judges § 7— willful misconduet in office —removel of superior court judge
The following conduet of a superior court judge constituted acts of willful
misconduct in office which warranted his removal from office by the Supreme
Court: (1) the judge telephoned the distriet attorney on behalf of a friend who
had been charged with rape and attempted Lo discuss the pending rape charge
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10,

11.

with the district attorney; {2) the judge signed an order eliminating “consent
to search” and “house arrest” conditions of a probation judgment without
notice to the district attorney, defendant's probation officer or to his original
attorney and at a time when the judge was not assigned to hold court in the
county; (3) the judge suggested to an assistant district attorney that he “help”
a female defendant with respect to a driving under the influence charge, the
assistant district attorney agreed to permit the defendant to plead guilty to
the reduced charge of careless and reckless driving, and respondent presided
over the defendant's trial, accepted her guilty plea and gave her a suspended
sentence at a time when he recognized her as a woman with whom he had had
sex within two years prior to the trial; and (4} the judge attempted to prohibit
the convening of a grand jury which was to consider an indictment against him
by telephoning another superior court judge and asking such judge to issue a
restraining order to prevent the grand jury from convening.

. Judges § 7— judicial disciplinary proceeding—compliance with netice re-

quirements

The Judicial Standards Commission complied with the notice require-
ments of J.5.C, Rule 7 and due process where the notice sent to respondent
judge fully informed him of the nature of the charges being investigated,
specifically set forth eight events or transactions involved, and advised him of
his right to submit matenals to the Commission for consideration during the
investigation.

. Judges § 7— Judicial Standards Commission —investigative and judicial fune-

tions—due process
The combination of investigative and judicial functions within the Judieial
Standards Commission did not violate respondent judge's due process rights.

. Judges § 7— judicial disciplinary proceeding—character or credibility of re-

spondent—absence of findings
The Judicial Standards Commission was not required fo make findings
concerning respondent judge's character or credibility.

Judges § 7~ judicial disciplinary proceeding—no violation of ex pest facto doc-
trine

A judicial disciplinary proceeding was not barred by the ex post facto doc-
trine because some of the conduct complained of occurred prior to the creation
of the Judicial Standards Commission on 1 January 1973 since (1) all of the
acts of respondent judge constituted grounds for removal at the time they
were committed and the ex post facto doctrine did not prohibit the Commis-
sion from considering evidence of conduct by a judge which would constitute
grounds for impeachment prior to 1 January 1973, and (2) the ex post facto
doctrine applies only to criminal prosecutions, and judicial disciplinary pro-
ceedings are not criminal actions.

Judges § 7~ judicial disciplinary proeeeding — efiect of reelection of judge

The reelection of a superior court judge after the conduct complained of
did not bar a proceeding before the Judicial Standards Commission based on
such conduet.
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Justice Exum did not participate in the consideration or decision of this
proceeding.,

THIS proceeding is before the Court upon the recommenda-
tion of the Judicial Standards Commission (Commission} that
Charles T. Kivett (respondent), a judge of the General Court of
Justice, Superior Court Division, Eighteenth Judicial District, be
removed from office as provided in N.C.G.S. 7A-376. The recom-
mendation was filed in the Supreme Court on 2 August 1983,
Heard in the Supreme Court 10 November 1983.

On 4 Qctober 1982, the Judicial Standards Commission, in ac-
cordance with its Rule 7 (J.S.C. Rule T), 283 N.C. 763 (1973},
notified respondent that it had ordered a preliminary investiga-
tion to determine whether formal proceedings under J.S.C. Rule 8
should be instituted against him. The notice informed respondent
of the specific areas of misconduct to be investigated, that the in-
vestigation, reports, and any proceedings before the Commission
would remain confidential pursuant to J.5.C. Rule 4 and N.C.G.S.
7TA-877, and that respondent had the right to present for the Com-
mission’s consideration relevant matters as he might choose.
Respondent from time to time during the investigative stage did
present materials to the Commission for its consideration.

On 17 February 1983, respondent was served with a formal
complaint and notice by the Commission. The notice informed
respondent that formal proceedings should be instituted against
him, that Howard E. Manning had been appointed Special Counsel
for the formal proceedings, and that the charges were (a) willful
" misconduct in office and (b} conduct prejudicial to the administra-
tion of justice that brings the judicial office into disrepute.
Respondent was also informed that the alleged facts upon which
the charges were based are specifically set out in the verified
complaint attached to the notice and that respondent had the
right to file a written verified answer within twenty days.

The complaint, in summary, alleged the following:

Count I That between 24 January 1973 and 9 April 1973,
respondent telephoned Herman W. “Butch" Zimmerman, Jr.,
Solicitor of the Twenty-Second Prosecutorial District, at the re-
quest of Gurney T. Johnson, for the purpose of using his position
as a Superior Court Judge to influence Solicitor Zimmerman not
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to prosecute Johnson on a chargé of rape of one Cathy Elizabeth
Lovette, alleged to have occurred on 24 January 1973.

Count II. That as a result of sexual relations with Miriam
Eller, respondent granted lenient treatment of her son, Jimmy
Crysel, who was before respondent on various traffic charges that
occurred while Crysel was on probation.

Count III. While holding court in Surry County and during a
lunch recess of that court, respondent had sexual relations with a
female in the judge’s chambers of the courthouse.

Count IV. That respondent allowed his judicial decisions to
be influenced by the requests of G. T. Johnson because of the
special relationship that had developed between respondent and
Johnson. Over a period of several years, respondent established a
relationship with Johnson in which Johnson procured females for
respondent for the purpose of sexual activities, allowing respond-
ent to use his lake cabin without expense, and resulted in
Johnson gaining influence with respondent in respect to his
judicial decisions. Specific instances of judicial acts influenced by
Johnson are set forth.

Count V. Respondent requested an assistant district attorney
to reduce a charge of DUI against Carol Bryson Pruitt in a case
pending before respondent. Prior to this charge being brought
against her, respondent had been sexually invelved with Ms.
Pruitt, and respondent interceded on her behalf for this reason. A
plea to a lesser offense was entered before respondent.

Count VI Respondent sexually assaulted a female probation
officer by improperly touching her.

Count VII This count was withdrawn.

Count VIII. On 17 December 1982, respondent telephoned
Superior Court Judge Douglas Albright and solicited him to enter
an order restraining the convening of the Guilford County Grand
Jury. Respondent was fearful that a bill of indictment against him
would be submitted to the grand jury.

Respondent filed an answer on 8 March 1983 denying the
allegations of the complaint and setting up detailed explanations
of his conduct with respect to each of the counts. He also alleged
various defenses to the charges.
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On 7 April 1983, a notice of formal hearing, to be held com-
mencing 21 June 1983, was served upon respondent. Various
discovery proceedings were carried out prior to the commence-
ment of the formal hearing. At the hearing, respondent was pres-
ent and represented by his counsel of record. Howard E. Manning
appeared as Special Counsel for the Judicial Standards Commis-
sion. Evidence necessary for an understanding of the parties’ con-
tentions will be hereinafter set forth.

On 2 August 1983, after reciting the chronology of events and
procedural findings prior to the formal hearing, the Commission
in its order of recommendation made findings of fact and conelu-
sions of law as follows:

9. At the hearing evidence was presented by Special
Counsel for the Commission and by Counsel for the respond-
ent, and having heard the evidence presented and having
ohserved the demeanor and determined the credibility of the
witnesses, the Commission found the following facts on clear
and convineing evidence:

: {a) Between 24 January 1973, the date on which Gurney
T. Johnson allegedly raped Kathy Elizabeth Lovette at his
lake house in Alexander County, North Carolina, and 9 April
1973, the date on which H. W. “Butch” Zimmerman, Jr.,
District Attorney for the Twenty-Second Judicial District,
presented a bill of indictment for rape in the case of STATE
OF NORTH CAROLINA v GURNEY T. JOHNSON, Alexander
County file number 73CR952, the respondent telephoned
distriet attorney Zimmerman at home on behalf and for the
benefit of Gurney T. Johnson, a friend of the respondent.
During this telephone conversation, the respondent attempt-
ed to discuss the rape charge then pending against Johnson,
knowing that Zimmerman would be responsible for prosecu-
tion of the case, but Zimmerman terminated the conversation
soon after it began because he considered it improper.

(b} Beginning in 1972 and continuing until January of
1982, the respondent established an unethical relationship
with Gurney T. Johnson who was at the initiation and con-
tinued to be for a substantial portion of this relationship a
bail bondsman serving Wilkes County and surrounding coun-
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ties located in judicial districts wherein the respondent was
regularly assigned to hold criminal sessions of court,

During the course of this relationship, Johnson made his
lake house in Alexander County near Taylorsville, North
Carolina, available to the respondent for use free of charge,
and the respondent used it for illicit sexual activities on at
least two occasions, one of which Johnson had knowledge. In
addition, the respondent visited Johnson in his home, at his
used car lot, at his bonding business office across from the
courthouse in Wilkesbhoro, North Carolina, and as recently as
8 January 1982 at his farm office adjacent to his home; the
respondent saw and spoke to Johnson at different court-
houses where the respondent was holding court, ate meals
with Johnson, and met Johnson in Winston-Salem, North
Carolina, on at least two occasions.

As a result of this relationship, the respondent allowed
Gurney T. Johnson to communicate with him regarding pend-
ing criminal eases in which Johnson had an interest or over
which the respondent presided or both.

(¢} Furthermore, during the 8 March 1976 Criminal Ses-
sion of Alexander County Superior Court over which the
respondent presided, the defendant in STATE OF NORTH
CAROLINA v VONTENIA ROBINETTE, Alexander County f{ile
number 75CR1112, pleaded guilty to felonious sale of mari-
juana. The respondent accepted the defendant's plea and
entered a probationary judgment against the defendant
which included special conditions relating to the consent
search of defendant’s person, place, or vehicle by law enforce-
ment or probation officers and to the house arrest of the
defendant for six months. Prior to 28 April 1976, Gurney T.
Johnson communicated with the respondent about changing
this probationary judgment, and the respondent modified the
probationary judgment on 28 April 1976 by ordering that the
special conditions relating to consent search and house arrest
be stricken from the judgment. Having already discussed the
matter with Johnson, the respondent entered this order at
the request of John Hall, attorney for defendant Robinette,
made ex parte out of eourt, and the respondent entered this
order without consulting or notifying H. W. “Butch” Zimmer-
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man, Jr., District Attorney for the Twenty-Second Judicial
District, or Sam Boyd, the defendant’s supervising probation
officer.

{d) On 17 December 1971 which was the last day of the
last two-week criminal session of Forsyth County Superior
Court over which the respondent presided from that date
through 1 July 1972, the defendant in STATE OF NORTH
CAROLINA v CAROL BRYSON PRuITT, Forsyth County file
number T1CR35584, appeared before the respondent on ap-
peal from her 22 November 1971 conviction in district court
on charges of driving under the influence of intoxicating lig-
uor and pleaded guilty to careless and reckless driving. Prior
to 17 December 1971, the respondent had spoken to James C.
Yeatts, the assistant district attorney who prosecuted the
PRUITT case before the respondent, about the case, described
the defendant as a friend or a friend of a friend, and asked
Yeatts to look into the case and help with the case. As a
result of the respondent’s request and information he was
able to learn about the ease, assistant -distriet attorney
Yeatts determined he would agree to allow the defendant to
plead guilty to the reduced charge of careless and reckless
driving. The respondent presided over the defendant's trial,
accepted her guilty plea, and gave her a suspended sentence.
At the time the respondent sentenced Pruitt, he recognized
her as a woman with whom he had had sex within two years
prior to the trial and who had attempted to speak with him
al a restaurant at lunch time about three weeks prior to the
trial, but al no time did the respondent inform assistant
district attorney Yeatts of his earlier sexual relationship with
the defendant.

{e) During a noon recess of a session of Rowan County
Superior Court over which the respondent was presiding in
late 1969 or early 1970, the respondent went to lunch with
Peggy King, a probation officer serving Rowan and seven
other "counties located in judicial distriets in which the re-
spondent was assigned to hold court. During lunch at a public
restaurant, the respondent made sexual advances toward
Peggy King without her consent and against her will by
repeatedly placing his leg against her leg. Peggy King told
him to stop, but he persisted and placed his leg around her
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leg and between her legs whereupon she struck h1m in the
shoulder with her fist.

(f) On Friday, 17 December 1982, the respondent tele-
phoned W. Douglas Albright, Superior Court Judge for the
Eighteenth Judicial District, at home. The respondent related
to Judge Albright that he believed Michael Sehlosser, then
District Attorney for the Eighteenth Judicial District, was
going to present a bill of indictment against the respondent
before the grand jury of Guilford County to be convened on
Monday, 20 December 1982, and the respondent solicited

-Judge Albright to enter a restraining order to prevent the

grand jury from convening. Judge Albright expressed the
belief that any action by him to restrain the grand jury from
convening at the request of the respondent who would be the
subject of such proceedings could be viewed as obstruction of
justiee, and he declined to issue such an order. When Judge
Albright refused to enter the restraining order, the respond-
ent abruptly terminated the conversation. Judge Albright
promptly telephoned Franklin Freeman, Administrative Of-
ficer of the Courts, and notified him of the respondent s im-

proper solicitation.

10. The findings hereinbefore stated and the conclusion
of law and recommendation which follow were concurred in
by five (5) or more members of the Commission.

CONCLUSIONS oF LAW

11. As to the facts set forth in paragraphs 9{b) and S(e),
the Commission concludes on the basis of clear and convine-
ing evidence that the actions of the respondent constitute
conduct prejudicial to the administration of justice that
brings the judicial office into disrepute and his actions violate
Canons 1 and 2 of the North Carolina Code of Judicial Con-
duet.

12. As to the facts set forth in paragraphs 9a), {c), {d),

~and (f), the Commission concludes on the bhasis of clear and

convincing evidence that the actions of the respondent con-
stitute willful misconduet in office and conduct prejudicial to
the administration of justice that brings the judicial office
into disrepute and his actions violate Canons 1, 2, 3A(4), and
3C(1) of the North Carolina Code of Judicial Conduct.
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RECOMMENDATION

13. The Commission recommends on the basis of findings
of fact in paragraphs 9{a) through 9(f) and the conclusions of
law relating thereto that the Supreme Court remove the
respondent from judicial office.

By order of the Commission, this the 2nd day of August,
1983.

s/Gerald Arnold

Gerald Arnold

Chairman

Judicial Standards Commission

Thereafter, respondent timely requested a hearing before this
Court on the Commission’s recommendations.

Howard E. Manning, Special Counsel for the Judicial Stand-
ards Commission.

Cahoon and Swisher, by Robert S. Cahoon; C. Richard Tate,
Jr.; and Smith, Patterson, Follin, Curtis, James and Harkavy, by
Norman B. Smith, for respondent.

MARTIN, Justice.

[1] At the outset, we are faced with respondent’s motion to in-
clude as a part of the record on appeal certain paperwritings
previously furnished to the Judicial Standards Commission by
respondent. A copy of this material, entitled “Judge Charles T.
Kivett, Investigative Information, Sections I-X,” comprising two
volumes, has been filed with this Court. This material was submit-
ted to the Judicial Standards Commission, pursuant to JSC Rule
7(b}, on 4 January 1983, except Section X, which was submitted 27
January 1983. Rule 7(b} allows a respondent to submit relevant
matters to the Commission for its consideration in determining
whether a formal complaint should be issued.

The material which respondent now seeks to have made a
part of the record was not introduced as evidence in the formal
hearing. It was not a part of the evidence upon which the Com-
. mission based its recommendation. However, the substance of
some of this material was before the Commission through other
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witnesses; e.g., evidence of alleged efforts by agents of the SBI to
influence the testimony of Millie Dyonia Vernon through offers to
help her regain her driver’s license which had been suspended.
Mueh of this material consists of affidavits by attorneys and court
personnel as to respondent’s good character and reputation as a
judge. Approximately twenty-three affidavits are to this effect.
Three affidavits are by attorneys who represented respondent
during these proceedings. Affidavits by respondent, as well as an
unsigned paper, purportedly a statement by respondent, were in-
cluded, along with copies of court orders and judgments. Most, if
not all, of the court orders and judgments were in evidence at the

formal hearing.

There is nothing in the record suggesting that these persons
could not have been available to testify at the hearing. At least
one such person, attorney John E. Hall, was so present but was
not called by respondent to testify. Some of the material is in-
competent as evidence; e.g., the unsigned paper, purportedly a
statement by respondent.

If these materials are allowed to become a part of the record
at this late stage of the proceedings, fairness would require that
evidence be allowed to rebut them. We do not find that the
tendered materials are necessary or even helpful to our decision
in this proceeding. The materials were not considered by the
Commission in arriving at its recommendation. Certainly, re-
spondent is not prejudiced by the absence of the materials. Re-
spondent’s motion, made pursuant to Rule 37 of the North
Carolina Rules of Appellate Procedure, is addressed to our disere-

tion. The motion is denied.

[2] At the call of this proceeding for oral argument, one of
respondent’s counsel informed the Court that respondent had, by
letter dated 9 November 1983, submitted to Governor James B.
Hunt, Jr., his resignation as a superior court judge. The resigna-
tion is to become effective 31 December 1983. Assuming that the
resignation has been or will be accepted by the governor, it does
not deprive this Court of its jurisdiction over this proceeding. In
re Peoples, 296 N.C. 109, 250 S.E. 2d 890 (1978), cert. dented, 442
U.S. 925 (1979). “When a resignation specifies the time at which it
will take effect, the resignation is not complete until that date ar-
rives.” Id. at 145, 250 S.E. 2d at 911. Nor is the case rendered

moot by the resignation. Id.
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We now consider whether the evidence before the Commis-
sion with reference to respondent’s conduct supports the findings
of fact and conclusions of law made by the Commission. After so
doing, we must determine whether such conduct constitutes
willful misconduct in office, conduct prejudicial to the administra-
tion of justice bringing the judicial office into disrepute, or both,
and, if so, whether respondent should be removed from ofifice or
censured.

[3] Pirst we address the sufficiency of the evidence to support
the findings of fact. The quantum of proof required to sustain the
findings of the Commission is by clear and convincing evidence. In
re Nowell, 293 N.C. 235, 237 S.E. 2d 246 (1977).

Initially, we review the evidence offered to support finding of
fact 9(b) {quoted above) because that evidence paints the back-
ground of the proceeding. This evidence showed in summary:

Gurney T. Johnson testified that he ran a used car business
for over twenty years. Approximately eighteen years ago, John-
son entered the bail bonding business. He testified that he was
engaged in that business until approximately 1979. He wrote
bonds in Wilkes and surrounding counties. He was operating his
bonding business when the respondent first met him. The re-
spondent admitted that he was aware of that fact when they first
met. The respondent testified that he held court in that district
and in those counties.

Johnson testified that he made his lake house near Taylors-
ville available to the respondent free of charge. Likewise,
Johnson testified that he made his bonding office apartment
located in the rock house available to the respondent free of
charge. Johnson further testified that he supplied the respondent
with gifts at Christmas and Thanksgiving or a bottle of whiskey
at a party and that he kept the lake house well stocked. Johnson
testified that the first week of their relationship he and the
‘respondent took some girls to the lake house. That pattern con-
tinued .during the relationship. In fact, the respondent admitted
using Johnson's lake house, on at least two occasions, as a loca-
tion in which he engaged in illicit sexual relations. On one oc-
casion this was with Ruth Byrd and on another occasion with
Wanda Anderson. Respondent’s testimony concerning these two
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women at the lake house explicitly corroborated the testimony of
G. T. Johnson who earlier testified about Byrd and Anderson as
well as other women.

The respondent also admitted that he visited G. T. Johnson
at his home, at his used car lot, at his bonding business office
across from the courthouse, and as recently as 8 January 1982, at
his farm. Johnson testified that the respondent visited him at his
home, at his car lot, at his bonding business, and at his farm on 8
January. Robert Parker testified that he observed the respondent
at Johnson's car lot on several occasions. Former trooper T. P. -
Reavis testified that he saw the respondent at Johnson’s car lot
on a couple of occasions and had a conversation on one occasion
with the respondent concerning Miriam Eller. Furthermore, the
respondent testified that he saw and spoke to Johnson at dif-
ferent courthouses where he was holding court, that he ate meals
with Johnson and socialized with him, and that he met Johnson in
Winston-Salem on at least two occasions. Johnson had testified
that he met with the respondent, and went out looking for female
companionship, in several counties other than Wilkes, ineluding
the cities of Charlotte and Winston-Salem. They visited the
"Tiki,” a topless bar in Winston-Salem.

From the first week of their relationship, Johnson procured
women for respondent and that continued throughout. Johnson
testified that “a lot of times I'd line them up and a lot of times
we'd go to a bar or a dance.” On many of those occasions, these
rendezvous occurred at the lake house, Johnson described the ac-
tivities that would often occur as eooking, having a few drinks,
dancing, and sex. Johnson testified: “A few times we'd—maybe
he’d take one to a bedroom and I'd take one to a bedroom.”

The relationship was a close one between men from obviously
different stations in life. As Johnson explained: “[E]verybody
wanted to know what our relation was, me being a farmer and a
country boy and into different things and he being a judge, why
we were so close; and everybody knew there was something.”
Johnson explained why they were so close: “[W]e had something
in common about women; we were both running around with
women and we partied, and that was the truth about it.”

Their relationship was so exceedingly close that the respond-
ent would often relate to Johnson the details of his activities with
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women. Johnson testified: “A lot of times we would comment, a
lot of times . . . a lot of times he'd tell me that he bad sex.” The
respondent related his activities with Wanda Anderson, as
Johnson testified: “He just told me the way he had sex with her.
He said she was an unusual person.” The respondent related to
Johnson his activities with Miriam Eller, the mother of Jimmy
Crysel. Johnson testified: “Yes, sir, he told me he had sex with
her that first time in my apartment up there . . . he's told me he
had sex with her after that.” The respondent had borrowed the
key for the bonding office from Johnson, and he related his activi-
ty with Mrs. Eller to Johnson upon returning the key. Johnson
testified that on one occasion the respondent related that he had
engaged in sex with a lady juror in echambers in Dobson and that
a chief deputy or deputy had guarded the door. He testified that
the respondent named the deputy as the present Sheriff of Surry
County, Bill Hall. The respondent denied having sex with either
woman.

These frank admissions to G. T. Johnson by the respondent
and their activities together, as noted above, demonstrate the
close nature of the relationship that existed between these men,
To give another example, Johnson testified that the respondent
related an affair that he engaged in with Ruth Byrd. Johnson
stated that the respondent told him he met Ruth Byrd in Ashe
County where she worked in the Register of Deeds office and that
she ultimately moved to Winston-Salem where the respondent
continued to see her for a couple of years. He stated that the
respondent had agreed to see her at least once a week. Johnson
further testified that he saw Ruth Byrd at his lake house where
she was staying with the respondent while he was holding court
in Wilkes County. He related that the furnace in the house had
run out of oil and that the respondent had asked him to attend to .
it. He further testified that the respondent informed him that
after he and Ruth Byrd broke up, her brother was upset and the
respondent informed him that he was going to change terms of
court with another judge.

Respondent admitted having an affair with Ruth Byrd and
engaging in sexual relations with Ruth Byrd at Johnson's lake
house on at least one occasion. He further admitted on cross-
examination that she moved to Winston-Salem and that for a
while he saw her as frequently as once a week. Furthermore, he
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testified that he was assigned to Ashe County during 1977 to hold
court and that the relationship had terminated prior to that time.
The discussion of sensitive personal matters of this sort were not
one-sided. The respondent testified that Johnson took him to
meet Wanda Byrd at her house. Johnson told the respondent that
he had a second family with Wanda Byrd. Wanda Byrd was also
present, by Wanda Anderson’s testimony, at the lake house when
Mrs. Anderson met the respondent.

The respondent allowed Gurney T. Johnson to communicate
with him concerning pending criminal cases in which Johnson had
an interest or over which the respondent presided or both. The
first manifestation of this part of the relationship concerned a
speeding ticket which the respondent received from a highway
patrolman, Johnson testified that respondent came to court one
morning after spending the night at Johnson’s lake house and
gave Johnson a copy of a speeding ticket written by Trooper
Meeker. Johnson testified that he spoke with Solicitor Allie
Hayes about it. Ultimately the charge was dismissed.

Johnson related that the respondent obtained the key for the
bonding office apartment on one day and returned it to him the
next day after stating that he used the rock building for sexual
relations with Miriam Eller. Johnson testified that during that
week he observed Mrs. Eller in court with her son, Jimmy Crysel,
who was in court for a probation violation. During court, Johnson
observed Mrs. Eller approach the bench and talk with the re-
spondent. Thereafter, he observed the respondent in the company
of Mrs. Eller and on one occasion he and the respondent went to
her place of employment, Ithaca Hosiery, locking for her. On one
occasion, Johnson testified that the respondent pointed out her

house {0 him.

The court records contained in Commission Exhibit I indicate
that in 1971 Crysel was arrested for drug viclations. He was put
on supervised probation in February of 1972 by Judge Gambill.
On 15 June 1972, he was cited by his probation officer for a viola-
tion. That matter came on for hearing before the respondent on 8
August 1972, but was continued by respondent until 2 October
1972. On 2 October 1972, the matter came on for hearing before
the respondent, who continued him on probation under the same
conditions. On 24 October 1972, Crysel was arrested by a state
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trooper after a chase in excess of one hundred miles per hour and
for failing to stop for a siren. He was tried in district court, found
guilty, and given a six-month active sentence on 30 November
1972. Thereafter, within a week, this case was written on the
superior court calendar for disposition before the respondent, who
placed the defendant on unsupervised probation. Commission Ex-
hibit I-F showed that this term of court was respondent’s last in
Wilkes County and that he was not assigned to hold court in
Wilkes County in 1973.

The respondent denied having sexual relations with, or even
being acquainted with, Miriam Eller. Miriam Eller also denied
sexval relations or any sort of relationship with the respondent.

The respondent, in his answer under oath, denied that Jimmy
Crysel appeared before him on 2 October 1972 or that he ever
continued Crysel on probation. The Commission heard the testi-
mony of Rex B. Yates, Crysel's probation officer, who testified
that he cited Crysel into court for violations before respondent.
Yates recalled on the day it was heard that he presented his
report to respondent and the court heard the report. He further
testified that he recalled Mrs. Eller being in court that day and
that he remembered her as a “very attractive lady.” During a
pause in the proceedings, Yates testified that the respondent
called G. T. Johnson to the bench, and immediately thereafter the
respondent instructed Yates to report back the following morn-
ing. Yates testified that the following morning Crysel was con-
tinued on probation by respondent with no new instructions,
conditions, or reprimand.

Respondent allowed Johnson to improperly communicate
with him regarding pending criminal cases over which the re-
spondent presided. On several of these cases Johnson was paid by
the defendant to use his influence in an attempt to receive a
lighter sentence. In some cases, Johnson did not charge the de-
fendant anything because of prior or longstanding friendship. An
example of this latter category is the case of Gates Jordan.

Johnson testified that he had occasion to bump inte Jordan
when he was in court in Statesville. Jordan advised that he was
charged with DUI and asked Johnson if he knew respondent, who
was presiding. Jordan asked if Johnson would say a good word to
the respondent, and Johnson stated that he would. Johnson said
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he went in to see the respondent and advised him that Jordan
was a real good friend and that he had a case pending. Johnson
advised that Jordan's daughter was Judge Collier's secretary and
if there was anything he could do to help him that he, Johnson,
would appreciate it. The respondent said that he would do what
he could. Commission Exhibit V shows that Jordan was charged
with DUI 28 December 1975 and that the matter was heard in
district court on 10 February 1976 where Jordan was found guilty
and sentenced to six months suspended and to surrender his
license for one year. The matter was heard before respondent on
27 May 1976, and the verdict was guilty and the sentence was
four months suspended and surrender license, The case was ap-
pealed to the Court of Appeals, which affirmed on 26 April 1977.
On 4 May 1977, respondent allowed Jordan a limited driving
privilege which permitted him to drive to Winston-Salem and
Charlotte. :

James “Dickie” Pardue was charged with possession of more
than fifty pounds of marijuana in Wilkes County. Johnson
testified that he had gone to school with Pardue and that they
were neighbors. He stated that soon after Pardue was charged
with the possession of fifty pounds of homegrown marijuana in
his basement, Pardue came to see him. Pardue asked Johnson for
assistance and ultimately paid him five hundred dollars. On Par-
due's behalf, Johnson approached respondent and advised him
that Pardue had gone to school with him and that he was “a real
good boy.” He further advised the respondent that he would real-
ly appreciate it if the respondent would put Pardue on probation.
The respondent agreed. Johnson advised that one of his used car
employees and a part-time magistrate was available as a
character witness. The respondent advised Johnson to arrange
that, and the employee did testify on Pardue’s behalf. That eve-
ning the respondent advised that he “took care of Dickie or my
boy or whatever.” Commission Exhibit VI shows that Pardue was
~indicted on 26 September 1977 for possession with intent to sell

and deliver fifty pounds of marijuana and with manufacture of
marijuana. This marijuana was seized pursuant to a search con-
duected of Pardue’s residence. Pardue pleaded guiliy to possession
of fifty pounds of marijuana before the respondent, with the only
plea bargain being the dismissal of the manufacturing charge. The
respondent placed the defendant on probation.
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It was through James “"Dickie” Pardue that Johnson first met
Charlie Reid Vaden. Johnson testified that Vaden was related to
Pardue by marriage and that Pardue brought him to see Johnson.
Vaden advised Johnson that he had received an eighteen-month
aetive sentence in Yadkin County Distriet Court for shooting up a
car and he desired Johnson's assistance. Johnson advised him to
engage John Hall as his attorney. When the case came up for trial
in Yadkin County, Johnson went fo eourt and spoke with the
respondent. He advised the respondent that he had a friend who
had received an eighteen-month sentence and that he, Johnson,
would like for him to help Vaden. Johnson also advised the
respondent that Vaden had a codefendant named Young. The
respondent asked Johnson who the lawyer was, and Johnson ad-
vised him it was John Hall. Respondent advised that “he'd take
care of it or try to help.” Immediately afier talking with the
respondent, Johnson saw Vaden and Young and told them that
everything would be all right. Johnson testified that he later
learned that the case was dismissed on the search warrant.
Johnson testified he was paid twelve hundred dollars for his
assistance in this matter.

Commission Exhibit VII shows that on 23 September 1977,
- Reid Vaden and Gregory Young were arrested as a result of
shooting out four automobile windowshields at William
Anderson’s car lot. A search warrant was obtained from Magis-
trate Motley by Deputy Dennis Poplin which resulted in the
seizure of a pistol from the vehicle in which Vaden and Young
were apprehended shortly after the shooting incident. William
Anderson, the owner of the damaged vehicles, testified that he
lived directly across from his place of business and was awakened
by the sound of gunfire on 23 September 1977. Anderson ob-
served the Volkswagen vehicle pass by and observed the damage.
He reported what he had observed to law enforcement officers.
Later that evening, he appeared before Magistrate Motley and
testified as to what he observed. He testified in district court in
Yadkin County but was not notified as to any other disposition. -

Ultimately this matter came up in Yadkin County before the
respondent and was heard in Wilkes County. An order was signed
by respondent, prepared on John Hall's stationery, which sup-
pressed evidence obtained by the search. As a basis for the sup-
pression, the order finds insufficient basis in the search warrant
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to find that the informant was reliable. District Attorney Mike
Ashburn testified that the court file was not in Wilkes County
when the matter was heard. The first notice that the district at-
torney had that the evidence had been suppressed came when Mr,
Ashburn was routinely pulling the files in calendaring the cases
for trial; it was then that this order was discovered. This oc-
curred after respondent had left the district. The order was
discovered in March; it had been signed on 2 December and filed
on 4 Janunary 1978,

Vaden continued to see G. T. Johnson about various matters.
Vaden asked Johnson on several occasions to dispose of traffic
tickets. In turn, Johnson contacted respondent about these mat-
ters. In one case, Vaden contacted Johnson concerning Billy Joe
Ramsey's speeding ticket. Vaden introduced Ramsey to Johnson
and asked him to help Ramsey. Thereafter, Johnson contacted the
respondent about it and asked if he would help with it. Johnson
testified that he gave the respondent the pink copy of the cita-
tion, and the respondent advised that he would get some lawyer
or friend to handle it. Thereaiter, Johnson testified that the
respondent wrote to him and advised him as to Whlch law firm to
forward the court costs.

Commission Exhibit XIV contains the citation given to Billy
Joe Ramsey for speeding 64 m.p.h. in a 45 m.p.h. zone. The Com-
mission heard the testimony of Edward L. Powell, an attorney in
Winston-Salem, who testified that respondent called him concern-
ing the Ramsey ticket. Powell stated that the respondent said
that he had a friend who had a traffic case in the next day or so
in Winston-Salem and asked for someone in his firm to handle it.
Powell replied that they would do so. The respondent indicated
that the person would not be there for court and asked that they
try to do the case with a waiver of appearance. Powell testified
that he appeared in Forsyth District Court and represented Mr.
Ramsey and obtained a judgment for him. Within the next day or
so, Powell stated that he wrote a short letter to the respondent
and sent a copy of the bill of costs paid by the firm. Powell
testified that he had never seen nor did he know Mr. Ramsey and
he did not know G. T. Johnson.

Johnson testified that Dennis Pardue, the nephew of Dickie
Pardue, is the son of Vestal Pardue who ran a store across the
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road from Johnson's house. He stated that Vestal asked him if he
could help Dennis, who had been arrested on drug charges in
Surry County. Vestal asked if the respondent would be the judge
as he had been introduced to the respondent when the respondent
and Johnson had stopped by Vestal’s store on one occasion when
they were carrying mulch to the respondent's home in Greens-
boro. Johnson advised Vestal to keep him posted, and about a
week before the case came up, Vestal advised Johnson that the
respondent was going to be the judge. Johnson testified that he
called the respondent at Dobson during the first part of the week
he was holding court and advised him that the nephew of the man
“who run the store at the foot of the hill” was in court. Johnson
advised that he didn't think there was much to it and that he
would like for the respondent to help him and not to send him off.
Johnson testified that the respondent replied that he would, and
that he did help him. Johnson stated that he did not charge for
this but did it for friendship.

Commission Exhibit IX indicates that the defendant was in-
dicted on 4 September 1980 for possession with intent to sell and
deliver methaqualone. The transcript of plea indicates that the
defendant pleaded to felony possession of a Schedule II substance
and would receive a suspended sentence on the condition that he
spend a certain number of weekends in the county jail to be de-
termined by the court. The respondent placed the defendant on
probation and did not require any weekends to be served.

Reid Vaden was arrested along with Carl McLaurin and
others in High Point on a marijuana charge. Johnson testified
that Vaden came to see him and asked if he could help him with
his troubles. Johnson sent him to see John Hall and ultimately
collected sixteen thousand three or four hundred dollars from
Vaden on behalf of Vaden and McLaurin for the purpose of ar-
ranging probation for the two of them. Johnson led him to believe
that the money was being paid to "his people.” Vaden and
Mcl.aurin entered pleas of guilty during the November 1981 trial.
Vaden began cooperating with the SBI in an effort to determine
the disposition of the money paid to Johnson.

The case came on for sentencing on 15 December 1981 and
was continued by defense motion to 18 January 1982 in High
Point. On that day, Vaden visited Johnson with news that the
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respondent would be presiding in High Point. Johnson advised
that the respondent was expected to attend a Christmas party at
his lake house and he would discuss it with him at that time.

Vaden checked with Johnson on 5 January to determine the
status of his case before the respondent. On that day, Johnson
telephoned the respondent in Greensboro, verified that the judge
would be holding court in High Poeint on 18 January, and told the
respondent that he needed to discuss a matter with him. Ar-
rangements were made for the respondent to come to Johnson's
house two days later, on 7 January 1982, Johnson testified that
the respondent arrived at about six o’clock, and Johnson said “he
got right into it.” Johnson stated that he explained te the re-
spondent that two fellows had a problem in High Point, that they
both werked for R. J. Reynolds, that they were good friends, and
that Johnson really wanted to help them keep their feet on the
ground. The respondent replied that he would help if he ecould.
Johnson advised who the lawyer was and asked the judge “If
they plead guilty to something that’s mandatory ... what can
you do in a situation like that?” Johnson stated that the respond-
ent replied: “I'll . .. Well, I'd talk to the D.A., and see if he
would—ask him to reconsider.” At that point, Vaden arrived and
Johnson introduced him to the respondent. The respondent ex-
cused himself to go to the bathroom and Johnson and Vaden
talked a couple of minutes. Vaden then shook hands with the re-
spondent and left.

After Vaden left, Johnson told the respondent, “that's the
fellow I'm trying to help” and “I don't know why in hell he come
in here at a time like this.” At that point, Johnson gave the
respondent the key to the lake house and some groceries. The.
following morning, Friday, 8 January, the respondent returned
the key to Johnson. They briefly discussed the Vaden matter, and
Johnson {estified that the respondent advised Johnson that
Vaden should obtain some character letters.

The following day Vaden again visited Johnson's residence,
and Johnson advised him concerning his conversations with the
respondent about his case and the advice coneerning character
letters. Johnson then indicated that he would need five thousand
more dollars. Arrangements were made to meet on Monday, 11
January, in Winston-Salem, where the transfer of the money tock



N.C. IN THE SUPREME COURT 659

In re Kivett

place. Johnson was arrested by SBI agents shortly after this
transfer.

With respect to finding 9fa), the evidence disclosed:

Johnson testified that a friend of his had “lined up” three
girls to take to his lake house. One of the girls had received a
speeding ticket on which she desired Johnson’s assistance. After
dinner and drinks, Johnson had sex with one of the girls. Approx-
imately a week after this incident, Johnson called the girl with
whom he had engaged in sexual relations and “lined up” her and
one of the other girls for him and respondent to “take out.” For
some reason, that arrangement did not come to pass. Approx-
imately three weeks thereafter, Johnson was served with arrest
warrants charging him with the rape of the girl with whom he
had engaged in sexual relations. The matter came up in Wilkes
County District Court, where it was dismissed for lack of jurisdie-
tion on 23 March 1973. The victim appears as Kathy Lovette.
[Johnson’s lake house is located in Alexander County.] Johnson
testified that after he was aware that Ms. Lovette sought to
charge him with rape, he approached the respondent and asked
him “if he'd help.” Johnson informed respondent that there was
no rape to it and that she was one of the girls that he and the
respondent were to have taken out. The respondent replied that
it bothered him.

The respondent then informed Johnson that he would call
Butch Zimmerman. Thereafter, the respondent told Johnson that
he called Butch Zimmerman and that just as he got into a discus-
sion of the matter, Butch hung up on him. Johnson testified that
the respondent told him that Zimmerman had told the respondent
that the call was unethical and said he would not discuss it with
the respondent.

H. W. “Buteh” Zimmerman, Jr. testified that he is the
Solicitor of the Twenty-Second Judicial District and has been so
since 1970. Alexander is a county in that district. Zimmerman
testified that his first knowledge of a case involving G. T.
Johnson alleging rape came about as a result of a call he received
in 1973 at his home in Lexington. The call was from respondent to
an apartment that Zimmerman and his wife were living in at the
time. The respondent began discussing the rape case involving
G. T. Johnson, and Zimmerman became upset and abruptly hung
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up the phone. Zimmerman testified that he considered the call
and discussion to be improper since he “felt like he should not be
talking to me about a case [like] that.” Thereafter, there was a
period of estrangement between Zimmerman and respondent that
lasted for some time.

Later, Zimmerman spoke with Kathy Lovette and her lawyer
about the case, in a conversation which he tape recorded and re-
tained. Based thereon, he drew a bill of indictment which was sub-
mitted to the Alexander County Grand Jury on 9 April 1973.
Zimmerman testified that it was his opinion that a bill should be
submitted. The grand jury found not a true bill. Zimmerman fur-
ther testified that although he had tried several cases before re-
spondent, he did not socialize in the evenings with him.

The respondent admitted calling Butch Zimmerman but
denied he did so on behalf or at the request of G. T. Johnson. He
testified that he had received some information from “a source in
Wilkes County” that the young lady “had some motive and was
unreliable.” He confirmed that Butch Zimmerman hung up on him,
apparently resenting his call. The respondent admitted that he
and Zimmerman were “at odds” for a while after this call. The
respondent testified that his “source” was Bob Parker. Respond-
ent presented Bob Parker as a witness, but Parker failed to cor-
roborate this alleged conversation,

Evidence supporting finding 9(c/:

Vontenia Robinette was charged in Alexander County with
sale and delivery of marijuana. Robinette was acquainted with
G. T. Johnson through Johnson's vending business, because
Robinette had assisted him in the placement of machines in
various locations. After his arrest, he came to Johnson's car lot
and solicited Johnson's assistance. He agreed to pay Johnson two
thousand dollars for his help and influence. Johnson referred him
to John Hall, and when the case came up in court, Johason ap-
proached the respondent about it. He advised the respondent that
Robinette was a friend of his who had helped him out in his
business. He advised the respondent that he would appreciate it
if he could help him out, and the respondent replied that he would
do so and put him on probation. Johnson said he asked the
respondent “not to send him off' and “so he put him on proba-
tion.”
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Commission Exhibit IV shows that during the 8 March 1976
term of superior court in Alexander County, over which the
respondent presided, Robinette pleaded guilty in the case
75CR1112. Robinette entered a plea of guilty to felonious sale of
marijuana. This was a straight-up plea, with no plea bargain. SBI
Agent Richard Lester testified that an undercover agent had
purchased some six pounds of marijuana from Robinette. The re-
spondent accepted the defendant’'s plea and entered a proba-
tionary judgment against the defendant which included special
conditions relating to the consent search of the defendant's per-
son, place, or vehicle by law enforecement or probation officers
and to the house arrest of the defendant for six months.

A short time after this sentence was imposed, Robinette
came back to see Johnson. As Johnson testified, Robinette said
the policemen in Taylorsville would stop him and search his vehi-
cle which was apparently full of carpentry and painting supplies.
Robinette said he wanted to get out from under that part of the
probation judgment. Johnson told Robinette that he would con-
tact the respondent and ask him if he would do away with that
part of it. Johnson testified that he contacted respondent, and the
respondent related that he would sign an order striking the condi-
tion. Respondent advised Johnson to have someone draw up the
paper. Johnson related this conversation to Robinette and advised
him to go see John Hall because he would know what to do to fix
up the proper papers. Johnson also advised him to tell Hall to get
the paper to the respondent and that the respondent would take
him off that part of it. Robinette advised Johnson later that he
did do so.

Commission Exhibit IV contains an order prepared on the
stationery of John Hall which is entitled “Order” and is signed
and dated by the respondent on 28 April 1976. In that order, the
respondent finds that two of the conditions of a suspended
sentence (house arrest and search by law enforcement officer) are
serving no useful purpose. It orders that those portions of the
judgment ordering the defendant to remain under house arrest,
save and except the time that he was gainfully employed and pur-
suing his employment, and the condition ordering the defendant
to consent to a search of his person or vehicle without a search
warrant be deleted. Having already discussed this matter with
Johnson, the respondent entered this order at the request of John
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Hall. The respondent recalled that John Hall asked him to strike
the provision relating to search because Robinette was a handy-
man or house painter. This order was entered out of court.

Commission Exhibit IV-B contains a letter from the Clerk of
Superior Court in Alexander County, Mr. Chapman, who certified
a list of terms of superior court in Alexander County for the year
1976. The only term that the respondent held in Alexander Coun-
ty was 8 March through 12 March 1976 (at which term the
original senfence was imposed—9 March 1976 being the date of
the probation judgment), There was no term of superior court in
Alexander County on 28 April 1976. In fact, the next criminal
term from the one over which respondent presided on 8 March
was a 12 July term presided over by Judge Rousseau. On cross-
examination, Special Counsel questioned the respondent concern-
ing an affidavit made by John Hall which was submitted to the
Commission on behalf of the respondent. In that affidavit, Hall
swore that he made a motion fo strike these conditions at the
April session in Alexander County in open court before respond-
ent and that the respondent granted his motion and directed that
he prepare an order with regard thereto. There was no April ses-
sion of court over which the respondent presided, and there were
no criminal sessions in Alexander {or mixed) between the March
and July terms. John Hall did not testify as a witness for the
-respondent. He was the attorney in both Vaden cases and also in
the Robinette cases.

SBI Agent Richard Lester testified that he learned of the
modification several months after the trial when he happened to
be in Alexander County at the sheriff’'s office. A deputy related to
him that he had stopped Robinetie and smelled alcohol. When
they attempted to search the vehicle under the provisions of the
probation judgment, Robinette advised them that they needed a
search warrant. When they said they didn't, he told them to
check the courthouse. The deputy then went to the clerk’s office
and found the modification. Lester testified that he saw Butch
Zimmerman several days later and related this to him and
Zimmerman stated that he did not know it had been changed.

Buteh Zimmerman testified that he prosecuted Robinette on
the original charge. He testified that he learned of the modifica-
tion for the first time from Agent Lester. Zimmerman stated that



N.C.] IN THE SUPREME COURT 659

In re Kivett

he became upset with the modification. He further testified that
John Hall never communicated with him in any fashion concern-
ing the modification.

Sam Boyd, Robinette's probation officer, testified that he was
in court on the day Robinette was placed on probation and that
he prepared the probation judgment. He identified the Robinette
probation judgment as the one he prepared. He further testified
that he was not consulted by the respondent at any time concern-
ing a modification nor was he aware that the modification had
been made. He further testified that in his experience he had
never seen an order of probation changed in this way.

Edward Hedrick, an attorney from Taylorsville, testified that
he represented Robinette on this offense. He testified that he ap-
peared for Robinette at the probable cause hearing and that
sometime thereafter Robinette asked Hedrick if it would offend
him if he retained John Hall as additional counsel to assist in the
case. Hedrick replied that it would not and Hall entered the case.
Hedrick testified that both he and Hall negotiated the plea and
appeared in court for the original sentence. He was not ap-
proached concerning an amendment to the probation order. Fur-
thermore, even though he was Robinette’s attorney, he learned of
the deletion only after it occurred, either from Robinette or from
a local officer.

Evidence supporting finding 9/d):

Carol Bryson Pruitt {(now Bowen) appeared before the re-
spondent on Friday 17 December 1971, in Forsyth County Su-
perior Court on a charge of driving under the influence in case
number 71CR35584. This case was on appeal from a Forsyth Dis-
trict Court adjudication of guilt on 22 November 1971. In the dis-
trict court, the defendant, upon her conviction for DUI, received a
sentence of six months suspended for three years, with a fine of
one hundred dollars and costs. Before the respondent, the defend-
ant pleaded to careless and reckless driving. This disposition,
which took place less than four weeks from the district ecourt pro-
ceeding, occurred on the last day of the last two-week criminal
session of Forsyth County Superior Court eover which the re-
spondent presided from that date through 1 July 1972. This case
was also not on the printed calendar. James C. Yeatts, the Assist-
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ant District Attorney who prosecuted this case, testified that this
term would have been the respondent’s last term there.

Carol Bryson Pruitt testified that prior to her appearance in
Forsyth Superior Court before the respondent, she had known
him previously. She testified that she met him at the Gold Leaf
Supper Club in Winston-Salem a year, or maybe two years, before
the trial. After meeting him that night, she and the respondent
went out and had sexual relations. Approximately three weeks
before she appeared in court, Ms. Pruitt testified that she saw
the respondent at a restaurant. She testified that he smiled and
spoke, and she asked to talk with him, but he indicated he was
with some people. She then saw the respondent when she ap-
peared in court on this charge. Thereafter, she testified that she
called him that afternoon and told him that she would like to see
him. She testified that he agreed to meet her at Howard
Johnson's. At that meeting, she asked the respondent to go off
with her, but he said no. The respondent conceded that Ms.
Pruitt's testimony was basically true, He admitted that he met
her at a nightelub one evening when he was probably in Forsyth
County holding eourt. He testified that they went to the Holiday
Inn, although he couldn’t be sure, and that he engaged in sex with
her.

James Yeatts testified that in December of 1971 he was
employed as an assistant district attorney in Forsyth County. He
testified that he worked in the distriet court for a couple of years
and came in Qctober of 1971 as a new superior court assistant, He
stated that one day during a lunch break or recess when
everyone else was out, the respondent came to him concerning
this case. He testified that respondent related that “he had a lady
that was either a friend of his or maybe a friend of a friend of
his.”” The respondent told him that “this lady, or I got the impres-
sion that she was a single parent maybe supporting one or two
children; and he told me that she was charged with this offense.”
Yeatts testified that the respondent asked "“that he would like for
me to—1I eannot remember the exact words but to look into, help,
consider something about her case.” Yeatts testified that he had
never had a private conversation with respondent before this
time and that the respondent complimented him and told him that
he was either a good prosecutor or had the potential to be a good
prosecutor. As a result of this conversation, Yeatts testified that
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he called the Winston-Salem Police Department in an effort to
learn about the case. He stated that he attempted to speak with
the arresting officer, but he could not reach him. He spoke with
another officer who told him there was no breathalyzer and that
she was only observed driving for a short distance.

Shortly after that, in January or February of 1972, Yeatts
learned from another assistant in his office that there was a
breathalyzer as well as a movie of this defendant. He testified
that later that week he visited the police department and viewed
the movie, which showed Ms. Pruitt to be highly intoxicated. He
also learned that the breathalyzer reading was .15. Yeatts said he
apologized to the officer for the mistake.

Thereafter, Yeatts stated that he obtained a transcript of the
proceedings for 17 December 1971 from respondent after he
learned from a court reporter that respondent had asked the
reporter to prepare a copy for him in connection with another in-
vestigation. Yeatts went to see the respondent, who gave him a
copy. Yeatts testified that after reading the transcript, he felt
hoodwinked or fooled. Yeatts testified that he had learned the
reputation of respondent during the period from 17 December
1971 until the time that he obtained the transcript. He related
that reputation as follows: “The reputation that I knew abouf
Judge Kivett there in Winston-Salem was that he liked the
women, maybe intimately.” He stated that he was not familiar
with that reputation in December of 1971.

The respondent testified that he asked Mr. Yeatts to look
into it. He said he did so at the request of her attorney, Harold
Wilson. Mr. Wilson is now deceased. Mr. Yeatts testified that he
did not recall any discussions about this case with Harold Wilson,
The respondent testified that he recognized Ms. Pruitt when she
- came around to be sentenced. Respondent conceded that, upon
reflection, it would have been better not to have been involved in

this matter.
Evidence supporting finding 9le):

Mrs. Peggy King, who is currently employed as a probation
officer for the State of North Carolina, testified that she will have
been a probation officer for fifteen years in Octobeér. When she
was first employed, she worked a total of eight counties out of
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her office in Statesville. One of those counties was Rowan. In late
1969 or early 1970, she had occasion to be in Rowan County dur-
ing court. She testified that she was in the probation office during
the noon recess when Frank Montgomery, who was clerk of court
at that time, and the respondent came by the office and asked her
to go to lunch. She agreed to accompany them to a public
restaurant near the depot in Salisbury. Mrs. King testified that at
the luncheon the respondent placed his leg to her left leg several
times, and she asked him not to do that. She testified that he per-
sisted again, and she told him that if he did it again, she would hit
him. She testified that she told him that she was a married lady
and was he not a married man. She testified that he said that he
wasn’'t but his wife was, Concerning the contact, she testified;

I remember that I had a dress on, because . . . because we
could not wear pants suits or anything up until maybe 1974
or so. . . . He placed his—I don't know which leg; I just don't
know—his leg around my left leg and in between my legs.

She testified that when he did this, she hit him in the arm or
shoulder. After she hit him, the respondent stated that he had
never been hit by a lady probation officer. On cross-examination,
Mrs. King testified that she considered this activity on the part of
the respondent to be a sexual assault. She testified that this oe-
curred in late 1969 or early 1970.

One of respondent’s own witnesses, Jack Harris, an attorney
in Statesville, testified that Mrs. King's general reputation and
character was good. He also indicated that she was well thought
of as a probation officer. As well, Wanda Anderson, the woman
with whom the respondent admitted engaging in sexual relations
at G. T. Johnson’s lake house, recalled that the respondent
related that a female probation officer had struck him on a prior
occasion.

Evidence supporting firding 9(1:

W. Douglas Albright testified that he is a judge of the
superior court in Greensboro and has been so since 1975. Judge
Albright related that on 17 December 1882, between 4:00 and 4:15
p.m., he received a call at his home from the respondent. Judge
Albright related that the tone of the respondent’s voice was very
different from the voice that he had heard on many occasions;
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that it was urgent and very agitated. The respondent stated that
he was calling from High Point. He related that he had just
received evidence from an unimpeachable souree that the District
Attorney, Mike Schlosser, had made a deal with a Donna Smith in
order to put this woman before the grand jury on the following
Monday. Respondent related that this witness was supposedly to
implicate him in connection with some type of drug deal at
Green's Supper Club sometime back. He related that Schlosser
was trying to ruin him and that the girl is unreliable. Respondent
then told him that he, Judge Albright, was his last hope. Judge
Albright testified that: “[H]e desperately needed me to issue a
restraining order to stop the grand jury from coming in on Mon-
day; and as I recall he said, ‘Doug help me on this. You know I'd
do the same for you.'”

_ Judge Albright testified that there was a pause and that he
responded as follows: “Charlie, on whose motion is such an order
to be issued?” Judge Albright stated that there was another
pause and his response was “What do you mean?” Judge Albright
responded, "Charlie, if it were to come out that you as the target
of the grand jury investigation, the one to be indicted, and me a
sitting judge had conferred and strategied and confederated to
stop the grand jury from sitting so they couldn't indict you and
prevented a bill from being submitted that was to be submitted,
that they might make a case of obstruction of justice.” Judge
Albright further testified that he told the respondent that it
wouldn't look right and how could it be justified. '

Judge Albright stated that respondent’s response was: "You
won't do it then?” and Judge Albright told him: "No.” Then the
respondent said, “All right . . . I don’t know what to do. I guess
I'll have to call someone in Raleigh.” Judge Albright related that
at that point, without any further discussion, respondent hung up.
Judge Albright stated that it was an abrupt termination of the
conversation. Judge Albright estimated the length of the phone
conversation to have been not less than five nor more than seven
minutes.

At 4:28 p.m., Judge Albright called Franklin Freeman at the
Administrative Office of the Courts in Raleigh and related the
conversation as it had occurred. He later had a longer conversa-
tion with Franklin Freeman that evening, On Monday, no grand

jury came in.
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The respondent testified that he called Judge Albright and
asked him to “restrain the grand jury until Judge McKinnon
could get there.” He further testified that “I told Judge Albrighi
that if he felt that there was any impropriety in it, I did not want
him to do anything.” Lisa Tate, the daughter of respondent’s
lawyer Richard Tate, was called as a corroborating witness for
the respondent. She testified that she overheard respondent’s
conversation with Judge Albright. She stated that the respondent
asked Judge Albright if he would “eonvince Mr. Schlosser” not to
take this action.

We hold that each of the findings of fact by the Judicial
Standards Commission is supported by ample competent clear
and convineing evidence. In re Nowell supre, 293 N.C. 235, 237
S.E. 2d 246. We therefore accept the Commission's findings and
adopt them as our own.

[4] We now consider whether, upon these findings, respondent's
actions constitute willful misconduet in office, conduct prejudieial
to the administration of justice, or both. Each case arising from
the Judicial Standards Commission is to be decided upon its own
facts. In re Hardy, 294 N.C. 90, 240 S.E. 2d 367 (1978). It is settled
law that this Court is not bound by the recommendations of the
Judicial Standards Commission and that this Court must consider
all of the evidence and exercise its independent judgment as to
whether it should censure, remand, or dismiss the proceedings
against respondent. In re Martin, 295 N.C. 291, 245 S.E. 2d 766

(1978).

The following fundamental principles of judieial decorum, due
administration of justice, and due process are pertinent to this
determination:

1. “The place of justice is an hallowed place; and therefore
not only the bench, but the foot-pace and precincts and purprise
thereof, ought to be preserved without seandal and eorruption.”
C. Northup, The Essays of Francis Bacon 168 {1936).

2. "A judge should uphold the integrity and independence of
the judiciary.” Canon 1, North Carolina Code of Judicial Conduect,

283 N.C. 771 (1973).
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3. “A judge should avoid impropriety and the appearance of
impropriety in all his activities.” Canon 2, Code of Judicial Con-
duct, supra.

4. “A judge should perform the duties of his office impartial-
ly and diligently.” Canon 8, Code of Judicial Conduct, supre.

5. A judge should, except as authorized by law, “neither in-
itiate nor consider ex parte or other communications concerning a
pending or impending proceeding.” Canon 3(AN4), Code of Judicial
Conduct, supra.

6. “Any disposition of a case by a judge for reasons other
than an honest appraisal of the facts and the law, as disclosed by
the evidence presented, will amount to conduct prejudicial to the
proper administration of justice.” I'n re Peoples, supra, 296 N.C.
109, 154, 250 S.E. 2d 890, 916.

7. “The fact that a judge receives no personal benefit, finan-
cial or otherwise, from his improper handling of a case does not
preclude his conduct from being prejudicial to the administration
of justice. The determinative factors aside from the conduet itself,
are the results of the conduct and the impact it might reasonably
have upon knowledgeable observers.” /d.

8. “The trial and disposition of criminal cases is the public’s
business and ought to be conducted in open court. The public, and
especially the parties, are entitled 1o see and hear what goes on
. in the court.” /d.

9. YA criminal prosecution is an adversary proceeding in
which the district attorney as an advocate of the State's interest,
is entitled to be present and be heard. Any disposition of a
criminal case without notice to the district attorney who was
prosecuting the docket when the matter was not on the printed
calendar for disposition, improperly excluded the district attcrney
from participating in the disposition.” Id.

10. "'A judge should accord to every person who is legally
interested in a proceeding, or his lawyer, full right to be heard ac-
cording to law, and, except as authorized by law, neither initiate
nor consider ex parte or other communications concerning a pend-
ing or impending proceeding.’” Id. {citation omitted).
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The terms “willful misconduct in office” and “conduct preju-
dicial to the administration of justice” are, like fraud, so
multiform as to admit of no precise rules or definition. 7d. As
Chief Justice Branch stated for the Court in In re Martin, 302
N.C. 299, 3186, 275 S.E. 2d 412, 421 (1981}

We do not agree, nor have we ever held, that “wilful miscon-
duet in office” is limited to the hours of the day when a judge
is actually presiding over court. A judicial official’s duty to
conduct himself in a manner befitting his professional office
does not end at the courthouse door. See In re Haggerty, 257
La. 1, 241 So. 2d 469 (1970). Whether the conduct in question
can fairly be characterized as “private” or “public” is not the
inquiry; the proper focus is on, among other things, the
nature and type of conduct, the frequency of ocecurrences,
the impact which knowledge of the conduct would likely have
on the prevailing attitudes of the community, and whether
the judge acted knowingly or with a reckless disregard for
the high standards of the judicial office.

Upon applying these principles to respondent's conduct, we
hold that respondent’s conduet constituted willful misconduet in
office and conduct prejudicial to the administration of justice. The
evidence shows that over the years respondent has pursued a
course of conduct which reflects at least a reckless disregard for
the standards of his office.

[5] The findings in 8(b} and (e), which we have adopted, con-
stitute conduct prejudicial to the administration of justice that
brings the judicial office into disrepute. The relationship between
Johnson and respondent placed respondent in a position where
Johnson eould insidiously and directly impose his will upon
respondent. The respondent’'s position as a judge was compro-
mised. This conduet violated Code of Judicial Conduct Canons 1,
2, and 3, as well as precepts 6, 8, 9, and 10 set forth above. Re-
spondent’s conduet with respect to the female probation officer
brought the judicial office into disrepute. It, too, violated Canon 2,
This conduct (9(b} and (e}), standing alone, is insufficient to sup-
port an order of removal. “A judge should be removed from office
and disqualified from holding further judicial office only for the
more serious offense of wilful misconduct in office.” In re Peoples,
supra, 296 N.C. at 158, 250 S.E. 2d at 918. However, it does sup-
port an order of censure of respondent.
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[6] The remaining findings, which we have adopted, 9(a), (c), (d), |
and (f) constitute willful misconduct in office, supporting an order
of removal.

Finding %(a) involves respondent’s telephone call to Solicitor
Zimmerman. Johnson testified that after he was charged with
rape, he talked to respondent about the charge and asked him if
he could help him. Respondent told Johnson that he would call
Zimmerman and did so. Solicitor Zimmerman, realizing that it
was improper for respondent to call him about a pending case,
became angry, cursed, and hung up the telephone. Later, respond-
ent related this series of events to Johnson. Respondent’'s argu-
ment that he only wanted to inform Zimmerman that the
prosecuting witness was not reliable and that he should look into
the case carefully does not ring true. Even if it were true, it
would avail the respondent little. Judges should not advise
solicitors about their private opinions concerning pending cases,
and especially ex parte, in the absence of defendant and his
counsel. Can it be said that it would be appropriate for a judge to
advise a solicitor, ex parte, that the state had a good case and
that he should prosecute with full vigor? When the judge enters
into this realm he becomes an advocate and abrogates his position
of impartiality. This conduct violated Code of Judicial Conduct
Canons 1 and 3, and precepts 5, 6, 8, and 10 set out above. We
hold that the respondent’s conduct with respect to this finding
constitutes willful misconduct in office.

The actions of respondent in sentencing and in thereafter
changing the probation judgment in the case of Vontenia
Robinette constitute willful misconduct in office (finding 9(c} ). To
procure Johnson's assistance in this case, Robinette paid him
$2,000. Johnson requested that respondent help him. Respondent
told Johnson he'd “try to help him and put him on probation or
something.” Robinette was placed on probation. A short time
later, Robinette complained to Johnson about officers searching
him pursuant to the terms of the probation judgment. Johnson
again went to respondent, who agreed to modify the judgment.
Johnson told Robinetie to go to attorney John Hall and Hall
would know what papers to prepare for the judge. He did so, and
respondent signed an order eliminating the “consent to search”
condition as well as the “house arrest” condition. This order was
entered without notice to the solicitor, probation officer, or
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Robinette’s original attorney, Edward Hedrick. It was entered on
28 April 1976, a time when respondent was not assigned to hold
court in Alexander County.

Respondent argues that the “consent to search” condition
was invalid and that he removed it upon the request of attorney
Hall. Hall, although available, was not calied by respondent as a
witness. N.C.G.S. 15A-1343(b)(15) was amended effective 1 July
1978 to restrict searches as a condition of a probation judgment
to those performed by a probation officer. In State v. Moore, 387
N.C. App. 729, 247 S.E. 2d 250 (1978), the court held that proba-
tion judgments entered prior to 1 July 1978 with a search con-
dition by law enforcement officers were valid. Contrary to
respondent’s argument, the evidence shows that he also included
a “search by any law enforcement officer” condition in the proba-
tion judgment of James “Dickie” Pardue. This judgment was
entered by respondent on 2 December 1977, nineteen months
after respondent amended the Robinette judgment.

We hold that this action by respondent violated Canon 3(A)(4)
of the Code of Judicial Conduct, 283 N.C, 771, and precepts 6, 8, 9,
and 10 set out above, and constitutes willful misconduct in office.
In re Edens, 290 N.C. 299, 226 S.E. 2d 5 (1976) (judge disposed of
criminal case outside courtroom and out of session without notice
to district attorney);, In re Crutchfield, 289 N.C. 597, 223 S.E. 24
822 (1976) (judge granted limited driving privileges ex parte),

We hold that respondent’s actions in suggesting to an assist-
ant district attorney that he “help” Carol Pruitt with respect to
her driving under the influence charge constitute willful miscon-
duet in office (finding 9(d) ). Respondent met Carol Pruitt at the
Gold Leaf Supper Club in Winston-Salem a year or two before her
trial on this charge. Respondent went out with her and had sex-
ual relations with her. Ms. Pruitt did not see respondent again un-
til about three weeks before her trial in respondent’s court. At
that time he spoke to her, and she told him that she wanted to
-talk with him. Respondent replied that he was with some people °
and was busy and could not speak with her. Assistant District At-
torney Yeatts testified that respondent came to his office during
a lunch break and indicated to him that Ms. Pruitt was a friend of
his or a friend of a friend, that she was a single parent supporting
one or two children, and requested that he lock into the case and
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“help.” The court records show that the case was not on the
printed calendar for this session, which was the last that respond-
ent would hold in the district during the six-month assignment.
Yeatts made some investigation in the case and decided to accept
a plea to careless and reckless driving. After the plea was taken
and sentence imposed by respondent, Yeatts discovered that
there was evidence of a breathalyzer reading of .15 and also a
movie of Ms. Pruitt at the time of her arrest, portraying her as
being highly intoxicated.

Respondent testified that he approached Yeatts about the
 case because Pruitt's attorney, Harold Wilson, wanted to know
whether the state would accept a plea to a lesser offense. Wilson
was deceased at the time of the formal hearing. Respondent fur-
ther stated that at the time he discussed the case with Yeatts, he
did not recall who the woman was, but that he did recognize her
when she appeared before him in court on the charge.

After the case was disposed of by respondent, Ms. Pruitt
called him that afternoon and asked him to meet her at Howard
Johnson’s parking lot. Respondent did so, and Ms. Pruitt offered
to go off with him, but he refused to do so. Respondent spoke
with her about her drinking problem and left. Respondent admit-
ted that Ms. Pruitt’s testimony was basically true.

The superior court judge is the dominant person during court
sessions. This is particularly true with young, inexperienced
lawyers and prosecutors. When asked whether respondent’s
discussion of the Pruitt case affected his decision to accept the
lesser plea, Yeatts made this poignant reply: "Well, of course, in
1971 and I guess still in 1983, when a superior court judge comes
to you and asks you to do something as an assistant DA, you
usually do it. You usually move however he says for you to move.
I did as he requested, if that's what you're asking.”

The use of a judge's office to grant leniency or favors to a
defendant because of sexual activities between a judge and a de-
fendant is willful misconduct in office. In re Martin, supra, 302
N.C. 299, 275 S.E. 2d 412, The actions of respondent in this
respect were improper and wrong and done intentionally in his of-
ficial capacity as a superior court judge. Iz re Edens, supra, 290
N.C. 299, 226 S.E. 2d 5. Respondent’s conduct violated Canon
3(A)4) of the Code of Judicial Conduct, suprae, and precepts 6, 8,
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and 10 hereinabove set forth. Respondent abandoned his position
as an impartial judge and became an advocate on the behalf of
Ms. Pruitt.

Finding 9(f} involved respondent’s efforts to prevent the con-
vening of the Grand Jury of Guilford County. The evidence sup-
porting this finding clearly and convincingly proves an attempt
by respondent to obstruct justice and to do so for his own benefit.
Judge Albright's testimony is plain and unequivocal.

Although the evidence supports a coneclusion that it con-
stitutes a criminal offense, an attempt to obstruct justice, it is not
necessary that conduct be criminal in order to constitute willful
misconduet in office. Obstruction of justice is a common law of-
fense in North Carolina. Article 30 of Chapter 14 of the General
Statutes does not abrogate this offense. N.C. Gen. Stat. § 4-1
(1981). Article 30 sets forth specific crimes under the heading of
Obstructing Justice, such as: N.C.G.S. 14-223, resisting arrest;
N.C.G.S. 14-221, breaking into jails; N.C.G.S. 14-221.1, altering
evidence of criminal conduct; N.C.G.S. 14-225.1, picketing with in-
tent to influence the administration of justice; N.C.G.S. 14-225.2,
harassment of jurors; N.C.G.S. 14-226, intimidating witnesses.
There is no indication that the legislature intended Article 30 to
encompass all aspects of obstruction of justice. This is jillustrated
by the legislature placing N.C.G.S. 14-220, bribery of jurors, sure-
ly an obstruction of justice offense, in Article 29, Bribery.

“At common law it is an offense to do any act whieh
prevents, obstructs, impedes or hinders public or legal justice.
The common law offense of obstrueting public justice may take a
variety of forms ... .)" 67 CJ.S. Obsiructing Justice §§ 1, 2
(1978). Respondent’s conduct with respect to the attempt to pre-
vent the convening of the grand jury would support a charge of
common law obstruction of justice. It also violates Canons 1, 2(A),
3(A)4), and precepts 8, 9, and 10 above set forth. We hold re-
spondent’s actions under finding 9(f) constitute willful misconduect

in office. :
Respondent also raises the following issues:

{7] 1. That the Judicial Standards Commission violated the re-
quirements of notice under JSC Rule 7. This rule requires that a
judge be notified of a preliminary investigation with respect to
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his conduct and that he be informed of the nature of the charges.
A respondent is also to be informed that he has the right to pre-
sent relevant matters to the Commission if he so chooses. In this
case, the notice sent to respondent fully informed him of the
nature of the charges being investigated and specifically set forth
eight events or transactions involved. He was also advised of his
right to submit materials to the Commission for their considera-
tion during the investigation and, in fact, respondent did so. We
hold that the Judicial Standards Commission complied with Rule
7 and that respondent's due process rights were not viclated. In
re Martin, supra, 302 N.C. 299, 275 S.E. 2d 412.

[8) 2. Respondent argues that the combination of the in-
vestigative and judicial functions within the Judicial Standards
Commission violated respondent’s due process rights. This argu-
ment has been resolved against respondent by this Court in In re
Nowell, supre, 293 N.C. 235, 237 S.E. 2d 246. "It is well settled by
both federal and state case decisions that a combination of in-
vestigative and judicial functions within an agency does not
violate due process. An agency which has only the power to
recommend penalties is not required to establish an independent
investigatory and adjudicatory staff.” Id. at 244, 237 S.E. 2d at
2562; Richardson v. Perales, 402 U.S. 389, 28 L.Ed. 2d 842 (1971).

3. Respondent argues that the testimony of Joyce Gibson
was so prejudicial that it rendered all other findings and recom-
mendations a nullity. We reject this argument. We will not fur-
ther stain the pages of our reports by setting out the details of
this testimony. The count to which this evidence was addressed
was withdrawn and not considered by the Judicial Standards
Commission in making its findings and recommendations. The
chairman stated, "The Commission is in no wise considering
evidence of Joyce Gibson." This Court has the final authority to
review the evidence in this case and determine the appropriate
result. This Court has not considered the testimony of Joyce Gib-
son in carrying out its duties in this proceeding.

{9] 4. The Judicial Standards Commission did not err in failing
to make findings concerning respondent's character or credibility.
The Judicial Standards Commission is not required to make such
findings. Respondent testified before the Commission, and it
passed upon his credibility. There was diverse and contradictory
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evidence upon which a finding could be made as to respondent’s
character. In its recommendation, the Commission recited that it
“heard the evidence presented and . . . observed the demeanor
and determined the credibility of the witnesses . . . .” (Emphasis
added.) Further it was not required to do in this respeect.

[10] 5. Respondent contends that the principles of the ex post
facto doctrine and his reelection to office after the conduet com-
plained of bar this proceeding. We do not agree. The statute
creating the Judicial Standards Commission was effective 1
January 1973. Only the conduet contained in findings 9(d) and (e)
occurred prior to 1 January 1973. Counsel for the Commission
argues, and we think properly, that the ex post facto doctrine
- does not prohibit the Commission from considering evidence of
conduct by a judge that would constitute grounds for impeach-
ment prior to 1 January 1973. The remedies provided by the
establishment of the Judicial Standards Commission on 1 January
1973 did not abolish removal proceedings by impeachment but are
eumulative thereto. In re Martin, supra, 295 N.C. 291, 245 S.E. 2d
766. Finding 9(d) with respect to Carol Pruitt constituted *‘corrup-
tion or other misconduct in his official capacity” by respondent
within the meaning of N.C.G.S. 123-5 (1974) before its amendment
effective 18 April 1974. This statute sets forth the grounds for
impeachment of judicial officers. The assault by respondent on
probation officer King would constitute the basis for a eriminal
prosecution, “the conviction whereof would tend to bring his of-
fice into public contempt.” Id.

Therefore, all of the acts of respondent found by the Commis-
sion constituted grounds for removal at the time they were done.
The ex post facto doetrine applies only to eriminal prosecutions,
N.C. State Bar v. DuMont, 52 N.C. App. 1, 277 S.E. 2d 827 (1981),
modified and aff'd, 304 N.C. 627, 286 S.E. 2d 89 (1982); 16A C.J.S.
Constitutional Law § 437 (1956). Judicial disciplinary proceedings
are not criminal actions. In re Nowell, supra, 293 N.C. 235, 237
S.E. 2d 246. Nor do the procedural changes in the law with
respect to judicial removal vitiate this proceeding. In re Martin,
supra, 295 N,C. 281, 245 S.E. 2d 766; N.C. State Bar v. DuMont,
supra, 52 N.C. App. 1, 277 S.E. 24 827. Procedural changes of the
law in criminal cases are not viclations of the ex post facto doc-
trine. Dobbert v. Florida, 432 U.S. 282, 53 L.Ed. 2d 344 (1977).
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These proceedings against respondent did not violate the ex post
facto doetrine.

{t1] Neither is respondent protected by what has been referred
to as “pardon by reelection.” This Court rejected the argument in
In re Martin, supre, 302 N.C. 299, 275 S.E. 2d 412 (1981). Nothing
in the facts of this proceeding remove it from the holding in Mar-
tin.

The review of this proceeding has been a most serious under-
taking by this Court. The preservation of the due administration
of justice and the integrity and independence of the judiciary is
one of the most important responsibilities of this Court. History
has taught that without it, all else fails. “A frequent recurrence
to fundamental principles is absolutely necessary to preserve the
blessings of liberty.” N.C. Const. art. I, § 35 (1970). When we ask
the question, suggested by Chief Justice Sharp in In re Peoples,
supra, 296 N.C. 109, 250 S.E. 2d 890, our duty is manifest: What
would be the quality of justice and the reputation of the courts
for dispensing impartial justice if every judge conducted himself
and exercised the duties of his office as Judge Kivett?

For the reasons stated and in the exercise of our independent
judgment of this proceeding, it is ordered by the Supreme Court
of North Carolina in conference on 6 December 1983 that respond-
ent, Charles T. Kivett, be and he is hereby censured for the con-
duct specified in findings 9{b) and 9{e} of the Judicial Standards
Commission.

- It is further ordered by the Supreme Court of North Carolina

in conference on 6 December 1983 that respondent, Charles T.
Kivett, be and he is hereby officially removed from office as a
judge of the General Court of Justice, Superior Court Division,
Eighteenth Judicial Distriet, for the willful misconduct in office
specified in findings 9(a), (¢}, (d), and (f) of the Judicial Standards
Commission. In consequence of his removal, respondent is dis-
qualified from holding further judicial office and is ineligible for
retirement benefits. N.C. Gen. Stat. § TA-376 (1981).

Justice EXUM did not participate in the consideration or deci-
sion of this proceeding.
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instructions that it remand to the Superior Court, Wake County, for
reinstatement of the trial court order of 26 February 1980.

Reversed and remanded.

IN RErIngumry ConCERNING AJUDGE No. 64, BILL J. MARTIN

No.26
(Filed 4 March 1981)

1. Judges § 7— preliminary investigation by Judieial Standards Commission —
right of respondent to present evidence

There was no merit to the contention of a district court judge that the
Judicial Standards Commission did not afford him a reasonable opportunity to
present such relevant matters as he might choose during a preliminary investi-
gation, since both notices advising respondent of the preliminary investigation
specifically stated that he had the right to present any relevant matters he might
choose; respondent’s letter to the Commission did not embody a request to present
relevant matters during the investigation: evenif respondent'stetter did amount
to such a request, any failure by the Commission to allow respondent to present
relevant matters would not render the entire proceeding a nullity; and respond-
ent failed to show what. if anv, prejudice resulted from the alleged failure to
afford him the opportunity to present relevant matters.

2. Judges § 7— proceedings before Judicial Standards Commission — State
Bar attorney appointed as special counsel

The Judicial Standalfds Commission was authorized to appointan attorney
whowasa full time employee of the North Carolina State Bar as special counsel in
a proceeding to investigate alleged misconduct by a distriet court judge.

3. Judges § 7— misconduct in office — censure — sufficiency of evidence

Evidence was sufficient to support the conclusion of the Judicial Standards
Commission that respondent’s conduct constituted conduct prejudicial to the
administration of justice that brings the judicial office into disrepute and the
evidence was sufficient tosupportitsrecommendation of censure where it tended
to show that respondent was charged with failure to stop at a stop sign: he was to
appear in district court at a zession over which he was scheduled to preside: he
knew that it would be improper to preside over that session: he said nothing when
his case was called: he did not offer to recuse himself; and the assistant distriet
attorney, upon learning that respondent was the defendant. took a voluntary
dismissal in the case. '

4. Judges § 7— misconduct in office — judge's behavior toward female crimi-
nal defendants

Evidence was sufficient to support findings by the Judicial Standards
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Commission concerning respondent’s behavior toward and with two female erim-
inal defendants whohad appeared before him where the evidence tended toshow
that respondent followed one defendant in his automobile, indicated that he
wanted defendant to get into his car, discussed the pending eriminal cases
against her, and indicated his willingness to appoint an attorney for her in
exchange for sexual favors; respondent subsequently met this same defendant in
a parking lot to discuss her situation. and during the course of the conversation
made improper advances; respondent went uninvited to the home of the second
defendant and there attempted to force himself upon the defendant: and the
times, places. and bare bones of the meetings with the eriminal defendants were
supported by the testimony of respondent who contended that the Supreme Court
should believe his version of the events and discount the version related by the
female defendants and found as true by the Commission.

5. Judges § 7— wilful misconduct in office

There was no merit to respondent’s contention that his conduct did not
amount to wilful miseonduct in office and conduct prejudicial to the administra-
tion of justice which brings the judicial office into disrepute because there was no
evidence that he intentionally used the puwerofhisoffice to aceomplish the acts of
which he stood accused, since (1) the inquiry was not whether the conduct in
question could fairly be characterized as "private” or “public.” but the proper
focus wason. among other things, the nature and type of conduct, the frequency of
oceurrences. the impact which knowledge of the conduct would likely have on the
prevatling attitudesof the community. and whether the judge acted knowingly or
with a reckless disregard for the high standards of the judicial office. and
respondent’s attempt on several occasions to obtain by innuendoes or directiy
sexual favors from two female defendants constituted wilful miseonduect in office
warranting removal: {2) the record was not silent on the question of whether
respondent actually offered or extended judicial leniency in return for sexual
favors;(3)in light of the Supreme Court's previous censure of respondent, and his
persistence in following a course of conduct detrimental to the judicial office as
evidenced in the present case, respondent ahused the privilege of hisoffice, was
sruilty of wilful misconduct in office, and should be officiallv removed from office.

6. Judges § 7T— proceedings before Judicial Standards Commission — conduct
during previous term considered

There was no merit to respondent’s contention that the Judiecial Standards
Commission erred in considering evidence concerning his conduct with a female
criminal defendant who appeared before him because thatconductoceurredina
previous term of office.

THIS proceeding is before the Court upon the recommendation
of the Judicial Standards Commission (hereinafter referred to as
the “Commission”}that Respondent Bill J. Martin be removed from
office and censured as provided in G.S. TA-376 (1979 Cum. Supp.).

On 18 December 1979 and 12 February 1980, the Judicial
Standards Commission, in accordance with its Rule 7. notified
Respondent that it had ordered on its own motion a preliminary
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investigation to determine whether formal proceedings should be
instituted against him under the Commission’s Rule 8. The Decem-
ber notice informed Respondent that the “subject matter of the
preliminary investigation will be your actions in State . Bill Joe
Mayrtin, Catawby County file number 79CR15048.” The February
notice stated that the subject matter of the preliminary investiga-
tion would include:

a) your relationship and conduct in connection with
female criminal defendants, witnesses, and other per-
sons having an interest in matters pending or heard
before you;

b) your entry of an order following a hearihg in a domes-
tic relations matter allegedly without notice to the oppos-
ing party or counsel for the opposing party;! and

¢) your refusal to proceed with the trial of juvenile mat-
ters on grounds that the State was not represented when
in fact the State was represented and prepared to pro-
ceed.?

Both notices included the following:

You have the right to present for the Commission’s con-
sideration any relevant matters vou choose. An investi-
gator for the Commission, Mr, Cale K. Burgess, may
contact you in the future.

On 1 May 1980, Judge Martin was served with a formal com-
plaint and notice which informed him, /nter alia, that the Commis-
sion had “conciuded that formal proceedings should be instituted”
against him: that Harold D. Coley, Jr., would be Special Counsel for
the formal proceedings; and that the charges against him were
wilful misconduct in office and conduct prejudicial to the adminis-

' The conduct charged in (b) was, in fact. the subject matter of another investi-
gation instituted by the Commission, culminating in our censure of him in [» re
Martin, 295 N.C. 291, 245 S.E. 2d 766 (1978). The complaint filed in the instant
proceeding contained no allegation relating to this conduct.

¢ At the hearing. counsel for the Commission indicated that it would present no
evidence in support of allegation (¢) which was embodied in Count 5 of the complaint,
Judge Clark allowed Respondent's motion at the close of the Commission's evidence
for a directed verdict on this count,.
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tration of justice that brings the judicial office into disrepute.

Respondent answered, denving the material allegations and
explaining his own recollection of the events.

A formal hearing was scheduled to begin on 29 July 1980. On
that date, Respondent moved that he beallowed, pursuant to Rule 7
of the Judicial Standards Commission, a reasonable opportunity to
presentsuch relevant matters as he should choose. By order dated 1
August 1980. Respondent’s motion was allowed. The hearing was
rescheduled to begin on 16 September 1980 in the Federal Court-
house in Statesville, North Carolina.

Evidence in support of the allegations in the complaint was
presented at the hearing by Mr. Harold D. Coley, Jr., Special
Counsel for the Commission. Respondent was present and offered
evidence. He was represented at the hearing by Mr. John A. Hall
and Mr. William C. Warden, Jr.

After hearing the evidence, the Commission made findings of
fact and conclusions of law and recommendations regarding the
conduct of Respondent. The findings of fact upon which it based its
final conclusions and recommendations are as follows:

(a) That from 30 October 1979 to and including 14
January 1980 there were pending against then twenty-
one-year-old Debbie W. Lail the four {4) worthless check
cases of State of North Carolina v. Debbie W. Lail,
Catawba County file numbers 79Cr12854, 79Cr12855,
79Cr15200, and 79Cr15748; that the respondent presided
over the 30 October 1979 Criminal Session of Catawba
County District Court at Hickory, North Carolina. and
directed that the four pending cases be added to the
printed calendar for that session; that the respondent had
previously authorized the defendant’s release on her own
recognizance from Catawba County jail on 28 Qctober
1979 on candition that she appear in his courtroom: that
the defendant did appear in court on 30 October 1979 and
asked that an attorney be assigned to represent her, but
no appointment was made at that time; that during the
lunch recess of court, the respondent in his car followed
the car operated by Ms. Lail and initiated a discussion
with her concerning assignment of counsel after she had
parked her car in a church parking lot at his signal and
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gotten into respondent’s car at his request; that the res-
pondent stated he would consider appointing an attorney
to represent her: that when Ms. Lail told the respondent
she would appreciate appointed counsel, he grinned and
asked, “How much do you appreciate it?"; that Ms. Lail
repeated her statement that she would appreciate it, left
the respondent’s car, and drove away: that respondent
ordered the assignment of counsel for defendant late in
the day and then followed the defendant to the vicinity of
her home after court adjourned; that the respondent also
presided over the 19 November 1979 and 28 December
1879 Criminal Sessions of Catawba County District
Court at Hickory at which the defendant’s cases were
calendared; that following the defendant’s 5 January
1980 arrest for failure to appear in court on 28 December
1979, the respondent directed that the $1,000 bond
amount set by Judge L. Oliver Noble on 7 January 1980
and required for her release be reduced to $500 and
solicited the assistance of a bail bondsman to effect her
release from Catawba County jail on 10 January 1980;
thaton 14 January 1980 the respondent met the defend-
ant at his suggestion in the “Big Rebel” parking lot in
Hickory. North Carolina, at night to discuss defendant’s
cases, and after Ms. Lail had gotten into the respondent’s
car at his request, the respondent attempted to force
himselfon the defendant during this meeting by attempt-
ing to embrace and kiss her but she resisted: that the
respondent then suggested that they go to hisoffice in the
courthouse at Hickory but she refused. and before Ms.
Lail left the respondent’s car, the respondent asked for
and obtained the defendant’s phone number and said he
would call her.

(b) That the respondent presided over the 22 February
1977 Criminal Session of Burke County District Court
during which Carol Lynn Birchfield, the then twenty-
one-yvear-old defendant in Stute of Nowth Carvoling .
Carol Turpin Birehfield, Burke County file number
77CR195, was convicted upon a plea of guilty to driving
under the influence of intoxicating liquor and was
granted limited driving privileges by the respondent;
that the respondent presided over the 14 March 1977
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Domestic Relations Session of Burke County District
Court at which contempt proceedings by Carol Lynn
Birchfield against her ex-husband for failure to pay child
support were to be heard and signed a consent judgment
inthe case after the parties had agreed toa $1.500 settle-
ment prior to trial; that soon after 14 March 1977 the
respondent had lunch with Douglas F. Powel!, attorney
for Carol Lynn Birchfield in the aforementioned matters,
at Holly Farms Restaurant in Morganton, North Caroli-
na. where Ms. Birchfield was working at the time, and
the respondent stated to Ms. Birchfield that he wanted to
see her and said that he could favorably change her lim-
ited driving privileges, but she refused to make a date
with him: that on the same afternoon the respondent
went to the home of Ms. Birchfield uninvited. and while
there the respondent made sexual advances toward her
by attempting to fondle her breasts and attempting to
kiss her and pushed her down on a bed: that Ms. Birch-
field resisted these advances, and as he was leaving, the
respondent told Ms. Birchfield that he would return the
next day and would not take “No” for an answer.

(c) That on or about 16 October 1979 the respondent
was charged with failure to stop at a duly erected stop
sign in the case of Stute of North Caroliva v Bill Joe
Maytin, Catawba County file number 79Cr15048. and
was cited to appear in Catawba County District Court at
Hickory. North Carolina, on 19 November 1979; that the
respondent knew it would be improper for him to hear his
own case; that the respondent knew priorto 19 November
1979 that he was scheduled to preside over the session of
courtat which his case was calendared: that the respond-
ent retained Phillip R. Matthews, an attorney, to repre-
sent him in the matter; thatat notime priorto 19 Novem-
ber 1979 did the respondent or his attorneyv request a
continuance of the matter or move for a change in venue:
that the respondent presided over the 19 November 1979
Criminal Session of Catawba County District Court at
Hickory, North Carolina. with knowledge that his case
wason the calendar: that when the respondent’s case was
called at the calendar call by Thomas Neil Hannah. the
assistant district attorney prosecuting the docket on that



N.C.]

SPRING TERM 1981

305

InreMartin

date, the respondent did not offer to recuse himself or
indicate that his recusal would be required nor did res-
pondent’s counsel request a continuance to a later date;
that respondent’s counsel answered for the respondent at
the call of the calendar and requested that the case be
held open; that Hannah had no knowledge that the de-
fendant in State of North Cavoliva o. Bill Joe Martin was
in fact the respondent until he questioned Matthews
about this during a recess; that Hannah was embarras-
sed when he learned the identity of the defendant in the
Meartin case and decided to take a voluntary dismissal in
the case for several reasons, including the minor nature
of the offense, the probability that a change of venue
would be necessary, and the awkward position in which
the prosecution would be placed by trial before the res-
pondent or another judge of that judicial district; that
when court reconvened, the respondent continued to pre-
side, and Hannah called the case and in open court an-
nounced the entry of a voluntary dismissal in the Martiu
case before the respondent.

11. That in response to a question by the Commission
concerning the THIRD DEFENSE of his Answer the
respondent stated that he felt the allegations of the Com-
plaint were the result of a personal vendetta against him
by persons in the 25th judicial district: however, the
respondent failed to present any evidence at the hearing
in support of his allegations.

12. That the findings hereinbefore stated and the con-
clusions of law and recommendation which follow were
concurred in by five {3) or more members of the Judiecial
Standards Commission.

The Commission then coneluded as a matter of law that Res-
pondent’s conduct in failing to recuse himself in a case in which he
was the defendant constituted “conduct prejudicial to the adminis-
tration of justice that brings the judicial office into disrepute.” The
Commission consequently recommended that respondent be cen-
sured by this Court. The Commission further concluded that Res-
pondent’s sexual advances toward two female defendants consti-
tuted a “willful abuse of the power and prestige of his judicial
office™ and “willful misconduct in office and conduct prejudiecial to
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the administration of justice that brings the judicial office into
disrepute . .. .” For this conduet, the Commission recommended
that Respondent be removed from judicial office. On 12 December
1980 Respondent petitioned this Court for a hearing on the Com-
mission’s findings and conclusions and recommendations.

McElwee, Hall, McEheee & Cannon, by John E. Hall and
Willtiam C. Warden, Jr.. for Respondent.

H. D. Coley. Jr.. and Andrew A. Vanore, Jr. for Judicial

Standards Comniission.

BRANCH, Chief Justice.

[1]1 Respondent first contends that the Commission erred in fail-
ing to observe the clear mandate of the Commission’s Rule 7(b)
which provides in pertinent part thatduring a preliminary investi-
gation an accused judge “shall be . . . afforded a reasonable oppor-
tunity to present such relevant matters as he may choose.” Respond-
entargues here that although he received notice of the preliminary
investigation. he was never afforded opportunity to present rele-
vant matters to the Commission or its investigator. He therefore
concludesthat all proceedings subsequent to the preliminary inves-
tigation are void due to the Commission’s failure to follow its own
mandate. We disagree.

We note initially that both notices advising Respondent of the
preliminary investigation specifically stated that he had “the right
to present for the Commission’s consideration any relevant matters
[he might] choose.” Respondent contends that by letter dated 25
February 1980, he requested that he be allowed the opportunity to
present relevant matters during the preliminary investigation.
That letter reads as follows:

LETTER - FEBRUARY 25, 1980

Judicial Standards Commission
P. 0. Box 1122
Raleigh, North Carolina 27602

Tothe Chairman and the Membersof the Judicial Stand-
ards Commission of the State of North Carolina:

This is to acknowledge receipt of your letter of Febru-
ary 12, 1980, received by the Honorable Bill J. Martin
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and toadvise the Commission that the undersigned repre-
sents Judge Martin with regard to this matter.

Pursuant to your invitation, we would appreciate your
sending tous a copy of the Rules of the Judicial Standards
Commission.

Judge Martin has asked that I advise the Judicial
Standards Commission that he has not engaged in any
type of conduct as a judge of the General Court of Justice
of the State of North Carolina which has been either
illegal, improper or contrary to decency. Please advise
the investigator, Mr. Cale K. Burgess, to whom you refer
in your letter that Judge Martin and I will be happy to
discuss with him or any other person delegated by the
Commission any subject matter which the Commission
directsthe investigator todiscuss with Judge Martin and
me.

Judge Martin has further requested that I advise'the
Commission that the subject matter of the preliminary
investigation as referred to in your Paragraph Number 3
of your letter appears to be very vague and we would
request that at some early time, if possible, that the
Commission be more particular with what the names,
dates and places and title of cases with regard to the
investigation in order that Judge Martin and [ might be
prepared to discuss the matters with the investigator
more intelligently and with as much dispatch as possible.
Suffice it to say that Judge Martin has further directed
that I advise the Commission that he welcomes your inves-
tigation and that we will cooperate with the Commission
with regard thereto.

Sincerely yours,

McELWEE, HALL, McELWEE & CANNON
s/ John E. Hall 1c
John K. Hall

Our careful examination of the letter leads us to conclude that it
does not embody a request to present relevant matters during the
preliminary investigation. Furthermore, even if we could fairly
construe the letter as such a request, we are of the opinion that the
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Commission’s failure to abide by the dictates of Rule 7 would not
render the entire proceeding a nullity. In MeCartney v. Commis-
sion on Judicial Qualifications, 12 Cal. 3d 512, 116 Cal. Rptr. 260,
526 P. 2d 268 (1974), the Supreme Court of California faced a
challenge that the petitioner was denied due process by the Com-
mission’s failure to accord proper notice of a preliminary investiga-
tion. The challenge was based on Rule 904(b) of the California Rules
of Court which provided thatan accused judge be allowed a “reason-
able opportunity in the course of the preliminary investigation to
present such matters as he may choose.” In denying the petitioner’s
challenge to the procedural irregularity, the court noted that the
notice requirement “clearly affords to the judge more procedural
protection than is constitutionally required . . .. [Nlotice to the
judge under investigation as to the nature of the complaintsagainst
him is not compelled as a matter of due process...[and] relief from
the deleterious effect, if any, of the Commission’s failure to follow
rule 904(b) may be secured by petitioner only upon a showing of
actual prejudice.” Id. at 519, 116 Cal. Rptr. at 265, 526 P. 2d at 273.

In the instant case, we note that Respondent has failed to show
what, if any, prejudice resulted from the alleged failure here to
afford him the opportunity to present relevant matters. In fact, the
record clearly discloses that upon his specific request at the sched-
uled 29 July 1980 hearing, the Commision continued the hearing
and ordered that he “be allowed to present relevant information to
the Judicial Standards Commission or its investigator prior to the
formal hearing in this cause.” We therefore hold that, even if Res-
pondent’s February 25 letter amounted to a request to present
matters pursuant to Rule 7 and the Commaission’s failure to honor
that request constituted a procedural irregularity, that procedural
flaw standing alone does not negate the entire proceeding. Respond-
ent’s assignment of error relating to this issue is overruled,

[2] Respondent next contends that the Commission erred in ap-
pointing as Special Counsel Mr. Harold D. Coley, Jr., and in utiliz-
ing as investigators Mr. H. J. Harmon and Mr. James Beane. In
support of this contention, Respondent relies upon the following
statute:

The Commission is authorized to employ an executive
secretary to assist it in carrying out its duties. For spe-
cific cases, the Commission may also employ special coun-
sel 0r call upon the Attorney General to furnish counsel.
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For specific cases the Commission may also employ an
investigator or call upon the Director of the State Bureau
of Investigation to furnish an investigator. While per-
forming duties for the Commission such executive secre-
tary, special counsel, or investigator shall have authority
throughout the State to serve subpoenas or other process
issued by the Commission in the same manner and with
the same effect as an officer authorized to serve process of
the General Court of Justice. [Emphasis added.]

Respondent maintains that the Commaission violated this statute
since Mr. Coley and Mr. Harmon were full-time employees of the
North Carolina State Bar, and Mr. Beane was employed by the
State of North Carolina District Attorney’s Office, 25th Judicial
District. Respondent thus argues that neither Special Counsel nor
the investigators were “employed” by the Commission. He further
submits that counsel was not supplied by the Attorney General and
that the investigators were not furnished by the State Bureau of
Investigation. Respondent argues strenuously that it is against
publie policy to permit the State Bar and the District Attorney’s
office for the 25th District to be the “watchdogs” of the judiciary.

Prior to the hearing before the Commission, Respondent
moved to suppress all evidence relating to any counts in which the
investigators were Harmon or Beane, or in which Special Counsel
was Mr. Coley. Judge Clark as Chairman of the Judicial Standards
Commission denied Respondent’s motion and specifically ruled
that Mr. Cale Burgess was the sole investigator and “that the Com-
mission has not had anyone else conduct any investigation for it or
asked anyone to do so.” Respondent offered no evidence to refute
this ruling. We therefore do not deem it necessary to address Res-
pondent’s allegation as it relates to Mr. Harmon and Mr, Beane.

We turn then to Respondent’s contention that the Commission
violated G.S.7A-377(b) in appointing Mr. Coley as Special Counsel.
He argues that the Commission did not “employ” Mr. Coley, but
rather “borrowed” him from the State Bar. Respondent’sargument
presumes that the Legislature intended the word “employ” to mean
“hire” in its narrowest sense. The Commission on the other hand
argues that the word “employ” means to make use of or to use and
thus it had the authority to utilize Mr. Coley as Special Counsel.

The Judicial Standards Commission is a creature of the Legis-
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lature and derives its powers solely from that source. .S, 7A-377(2)
specifically authorizes the Commission to “issue process to compel
the attendance of witnesses and the production of evidence. to ad-
minister oaths. to punish for contempt. and to prescribe its own
ritles of procedure.” Subsection {(b) of that section further author-
izes the Commission to “employ special counsel.” In our opinion the
Legislature intended to confer upon the Commission the powers
necessary to effectively carry out its responsibilities under the
statute. With this in mind we construe the word “emplov” in its
common, everyvday sense to mean “use” or “make use of.” Webster's
New World Dictionary 459 (2d Coll. Ed. 1972). We therefore hold
that the Commission was authorized to appoint Mr. Coley as Special
Counsel for the proceeding. In any event, we cannot perceive how
Respondent could have been prejudiced by the wawnei in which
Special Counsel'’s services were obtained.

Respondent next challenges the sufficiency of the evidence to
support the Commission’s Findings Nos. 10(a), 10(b) and 10(c). He
asks ustosubstitute our independent evaluation of the evidence and
to disregard the findings and coneclusions of the Commission. He
further submits that the evidence as to each charge does not meet
the required quantum of proof.

It 1s well settled that the recommendations of the Judicial
Standards Commission “are not binding upon the Supreme Court,
and this Court must consider all the evidence and exercise its
independent judgment as to whether it should eensure. remove, or
decline to do either.” fu re Maitin, 205 N.C, 291, 245 S.E. 2d 766
(19738). The quantum of proof necessary to sustain censure or remov-
al under the statutes is “proof by c¢lear and convincing evidence -
a burden greater than that of proof by a preponderance of the
evidence and less than that of proof bevond a reasonable doubt.” I
re Nowell, 293 N.CL 235, 247, 237 8. E. 2d 246, 251 (1977).

With these rules in mind, we now turn to a consideration of the
evidence adduced in support of each of the Commission’s findings.

[3] Finding of Fact 10(c), which supports the conclusion and ree-
ommendation of censure, is supported by clear and convincing
evidencein the record. The evidence is undisputed that Respondent
was charged with failure to stop ata stop sign; thathe was toappear
at Catawba District Court at a session over which he was scheduled
to preside: that he knew it would be improper to preside over that
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session; that he said nothing when his case was called; that he did
not offer to recuse himself; that the assistant district attorney, Mr.
Tom Hannah, upon learning that Respondent was the defendant,
took a voluntary dismissal in the case. Upon this finding, the Com-
mission concluded that Respondent’s conduet constituted “conduct
prejudicial to the administration of justice that brings the judicial
office intodisrepute....” Without reaching the question of whether
Respondent’sconduct, in light of his previous censure by this Court,
In ve Martin, supra, amounts to wilful misconduct in office, we
adopt the Commission’s finding as our own and hold only that the
conduct warrants that Respondent be censured.

[4] Findingof Fact10(a)and 10(b) deal with Respondent’s behav-
ior toward and with two female criminal defendants who had
appeared before him. These findings are amply supported by the
testimony of the female defendants. The times, places, and bare
bones of the facts are further supported by the testimony of Res-
pondent himself; he disagrees for the most part only with the alle-
gations of what transpired between each female defendant and
him. He contends that this Court should believe his version of the
events, and discount the version related by the female defendants
and found as true by the Commission. An independent review of the
evidence, however, leads us to agree with the findings and conclu-
sions of the Commission.

The evidence is undisputed that on or about 28 October 1979,
Respondent authorized defendant Debbie Lail’s release on her own
recognizance from Catawba County jail on condition that she
appear in court on 30 October 1979, She appeared as required and
indicated that she desired to have an attorney represent her.
According to Ms. Lail's testimony, during noon recess and while she
was on her way home, she noticed a car behind her. The driver was
tapping the horn and motioning for her to pull over. Both vehicles
then puiled into a church parking lot. Ms. Lail recognized the
driver of the other car as Respondent. Respondent discussed her
situation with her and then indicated his willingness to appoint an
attorney for her. Ms. Lail testified that she told him she appreciated
it and that he grinned and said “Well, how much?”

Respondent testified that Ms. Lail initiated the meeting, and
that they only discussed briefly her situation. He denied any con-
duct or statements which could fairly be construed as suggestive.
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Again undisputed is the evidence of Ms. Lail’s subsequent
incarceration for failure to appear in court on 28 December 1979
and Respondent’s later reduction of her bond to $500. On 14 Janu-
ary 1980, shortly after Ms. Lail’s release from jail, she met with her
appointed attorney, Mr. Theodore Cummings, and they arranged
for her to call Respondent from Mr. Cummings’ office. The phone
conversation between Ms. Lail and Respondent was tape recorded.
In it Respondent suggested that he and Ms. Lail meet at about 8:30
that night at the Big Rebel parking lot. The contents of the tape
were offered and received into evidence at the hearing before the
Commission.

When asked at the hearing before the Commission why he had
taped the phone conversation, Mr. Cummings replied as follows:

It was my feeling at the time that there was the possi-
bility of an action such as this coming to pass due to the
information that my client had given me. I was con-
cerned not having had any experience with Miss Lail and
not actually knowing anything about her, having been
appointed by the Court [to] represent her and knowing
her personally, that everything she was telling me might
not be exactly as it happened. For my own protection,
Miss Lail’s protection, for Judge Martin’s protection [
felt it incumbent upon me to as best I could determine
that what she was telling me had some basis in fact. I saw
no other way to do that other than to verify some of the
things that she had told me at a conversation between
herself and Judge Martin.

Mr. Cummings and his secretary, Ms. Cynthia Dickson, both
testified that, following the telephone call to Respondent, they
drove together to the Big Rebel parking lot. Mr. Cummings bor-
rowed a white van from an acquaintance and he and Ms. Dickson
positioned themselves so that they could view the cars of Ms. Lail
and Respondent. Mr. Cummings testified as follows:

We could see out the side windows of the van and
directly intothe 2 front seatsof the 2 automobiles parked
there. ... According to my watch, at 8:24 p.m. she left her
automobile and got into his car on the passenger side of
the front seat . . .. They appeared to be carrying on a
conversation for some 5 minutes. During that period of
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time from 8:24 to 8:29 Judge Martin kept inching closer
to the seat in which my client was seated . ...Isaw the
Judge make an overt effort to get closer to Ms. Lail.....
His face was close to hers and increasingly closer to hers;
and at 8:29 his face became very close to her . ... [H]le
grabbed her face, put his left arm around her, and
appeared toattempt tokissher....She was struggling to
push him away and just flailing at him.

Ms. Dickson’s testimony tended to corroborate Mr. Cummings’
account of the events and of what appeared to transpire in Respond-
ent’s car. Ms. Lail testified to essentially the same transactions and
further stated that Respondent tried to kiss her.

Respondent admitted meeting Ms. Lail at the parking lot to
discuss her situation but denied making any improper advances.
He explained that he “like[s] to look at someone if [ am talking to
them . ... She kept her head down looking outside thecar....I
placed one hand on top of her head, one under her chin. I turned her
towards me. I said, ‘Miss Lail, if you want to talk to me please look at
me-! "

While numerous witnesses testified regarding the good char-
acter of Respondent, many of those same witnesses attested to the
impeccable character of Mr. Cummings. In light of the eyewitness
accounts of what appears clearly to be improper advances toward
Ms. Lail, we cannot say that the evidence to support finding 10(a) is
anything but clear and convincing.

Even if we were to ignore the findings of the Commission and
find the facts to be consistent with Respondent’s testimony, we are
still confronted with the glaring fact that his conduct in conferring
alone with Ms. Lail concerning her pending cases violated Canons 2
and 3 of the Code of Judicial Conduct, 283 N.C. 771 (1973). Canon 2
provides that “[a] judge should avoid impropriety and the appear-
ance of impropriety in all his activities;” Canon 3 states that “(a]
Judge should perform the duties of his office impartially and dili-
gently.” The standards set forth in elaboration of Canon 3 state that
a judge should “neither initiate nor consider ex parte or other
communications concerning a pending or impending proceeding.”
We agree with the Commission’s conclusion that Respondent has
violated the professional standards prescribed for the judiciary of
this State.
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Finding of Fact 10(b) relating to Carol Lynn Birchfield is like-
wise amply supported by the testimony of Ms. Birchfield. Respond-
entadmitted having seen Ms. Birchfield at the Holly Farms Restau-
rant but denies that he went uninvited to her home later that day.
He testified that she announced to him at the restaurant that she
had a Doberman dog for sale, and that she gave him her address so
that he could “come by to look at it.” According to his version, they
discussed the possible sale of the dog, and he did go inside the house
to see “the room that[had]burned.” Douglas F. Powell, an attorney
from Morganton who was with Respondent at the Holly Farms
Restaurant, testified that he recalled Ms, Birchfield mentioning a
dog and “telling Judge Martin where she lived.” He further testi-
fied that he couldn’t recall all that was discussed “because it’s been
over 3 years ago....”

Ms. Audrey Jenkins, a friend of Ms. Birchfield, testified that
Ms. Birchfield called her immediately following the encounter with
Respondent and was upset and erying. Ms. Jenkins statea:

I can’t recall the exact words. It's been several years,
but she said that Judge Martin had just been there and
that he had pushed her down and told her that he would
be back and he wouldn't take no for an answer.

Respondentagain asks ustoignore the Commission’s findings
and, in the exercise of our independent judgment, give credibility to
his version of the events which transpired at Ms. Birchfield’s home.
See In re Martin, supra, at 308, 245 S.E. 2d at 776. It is true that
here we have the testimony of a member of the judiciary pitted
against the statementsof a former criminal defendant. Itisequally
true, however, that, in light of the course of conduct witnessed by
Mr. Cummings and Ms. Dickson in the Big Rebel parking lot, Ms.
Birchfield’s version assumes an added layer of eredibility. Further-
more, Respondent is the subject of the instant proceeding; his own
uncorroborated testiony regarding the visit to Ms. Birchfield’s
house must, therefore, be regarded to some degree as selfserving.
We note in this regard that Mr. Powell’s testimony concerning the
conversation at Holly Farms does not lend any real weight one way
or the other tothe events which took placeat Ms. Birchfield’s house.
Although he vaguely recalled a discussion about a dog, and that Ms.
Birchfield gave her address to Respondent, such evidenceis of little
value in determining whether Respondent attempted to force him-
self upon Ms. Birehfield later in the day. We further take judicial
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notice of the fact that Mr. Powell represented the plaintiff in the
case of Stroupe v. Stroupe, 301 N.C. 656,273 S.E. 2d 434 (1980), in
which Respondent sitting out of term entered a judgment favorable
to the plaintiff and without proper notice to the defendant or his
attorney.

Finally, as bearing upon the credibility of Ms. Birchfield’s
testimony, and despite the Commission’s failure to make a finding
regarding this witness, we note the testimony of Ms. Marie Mikeal.
Ms. Mikeal testified concerning two sexual encounters with Res-
pondent evidencing a course of conduct on his part similar to that
followed with Ms. Lail and Ms. Birchfield.

In light of the evidence elicited showing Respondent’s course
of conduct with Ms. Lail, we hold that Finding of Fact 10(b) is
supported by clear and convincing evidence in the record.

We therefore accept and adopt as our own the Commission’s
Findings 10(a) and 10(b).

[5] Even so, Respondent contends that, even if the allegations are
true, his conduct did not amount to wilful miseonduct in office and
conduct prejudicial to the administration of justice which brings
the judicial office into disrepute. He relies on the following lan-
guage from In re Nowell, supra, at 248, 237 S.E. 2d at 255 (1977):

Wilful miseonduct in office is the improper or wrong-
ful use of the power of his office by a judge acting inten-
tionally, or with gross unconcern for his conduct, and
generally in bad faith . . .. A specific intent to use the
powers of the judicial office to accomplish a purpose
which the judge knew or should have known was beyond
the }llegitimate exercise of his authority constitutes bad
faith.

Respondent argues that there is no evidence that he intentionally
used the power of his office to accomplish the actsof which he stands
accused. He maintains that nothing in the record and no finding
support a conclusion that he ever offered judicial leniency in ex-
change for sexual favors. He seemingly argues that the conduct
here complained of was a matter of his “private” as opposed to his
“public” life. We disagree on several grounds.

First, we have consistently and repeatedly held that each of
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these cases is to be decided solely on itsown facts. The terms “wilful
misconduct in office” and “conduct prejudicial to the administra-
tion of justice” are “so multiform as to admit of no precise rules or
definition.” In re Peoples, 296 N.C. 109, 157, 250 S.E. 2d 890, 918
(1978). We have defined “wilful misconduct in office” as involving
“more than an error of judgment or a mere lack of diligence.” In re
Nowell, supra at 248, 237 S.E. 2d at 255. We have also stated that
“Iw]hile the term would encompass conduect involving moral turpi-
tude, dishonesty, or corruption, these elements need not necessarily
be present.” In re Edens, 290 N.C. 299, 305, 226 S.E. 2d 5,9 (1976).
As we observed in In re Martin, supra, “if a judge knowingly and
wilfully persists in indiseretions and misconduct which this Court
hasdeclared to be, or which under the circumstances he should know:
to be, acts which constitute wilful misconduct in office and conduct
prejudicial to the administration of justice which brings the judi-
cial office into disrepute, he should be removed from office.” Id. at
305-306,245 S.E. 2d at 775.[ Emphasis added.] We do not agree, nor
have we ever held, that “wilful misconduct in office” is limited to the
hours of the day when a judge is actually presiding over court. A
judicial official’s duty to conduet himself in a manner befitting his
professional office does not end at the courthouse door. See In re
Haggerty, 257 La. 1, 241 So. 2d 469 (1970). Whether the conduct in
question can fairly be characterized as “private” or “public” is not
the inquiry; the proper focus is on, among other things, the nature
and type of conduct, the frequency of occurrences, the impact which
knowledge of the conduct would likely have on the prevailing atti-
tudes of the community, and whether the judge acted knowingly or
with a reckless disregard for the high standards of the judicial
office.

In the instant case, the evidence tends to show, and we have so
found, that Respondent pursued a course of conduct which reflects
at least a reckless disregard for the standards of his office. The
Commission found, and we have adopted those findings, that Res-
pondent attempted on several oceasions by innuendoes or directly,
to obtain sexual favors from two female defendants. Such conduet,
in our view, constitutes “wilful misconduct in office” warranting
removal. See In re Peoples, supra.

Second, wedo not agree that the record issilent on the question
of whether Respondent actually offered or extended judicial leni-
ency in return for sexual favors. Ms. Birchfield testified specifi-
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cally that, at Holly Farms Restaurant, Respondent mentioned some-
thing about changing her restricted driver’s license. This evidence
was embodied in the Commission’s Finding 10(b). Furthermore,
whether or not Ms. Lail ever testified specifically regarding an
actual tender of favorable treatment by Respondent, the evidence of
the events which transpired between Ms. Lail and Respondent is
replete with inferences that he intended some form of exchange of
favors. Finally, common sense requires a conclusion that Respond-
ent’s conduct constituted an abuse of the powers of his office,
regardless of whether he actually extended an offer of judicial
favoritism. The women who testified regarding Respondent’s
unseemly behavior and sexual advances were either criminal de-
fendants, or were otherwise involved in matters pending before
him. Assuch, they were all in particularly vulnerable and suscepti-
ble “bargaining” positions, at least from Respondent’s point of view,
Indeed, without passing on the correctness of the Commission’s
failure to find facts regarding the incidents, we note that a third
female, likewise involved in cases heard or being heard before
Respondent, testified concerning encounters she had had with
Respondent which were strikingly similar to those of Ms. Lail and
Ms. Birchfield. Marie Mikeal testified that on one occasion, Res-
pondent extended to her a “lunch invitation,” which ultimately
turned out to be an invitation to engage in sexual relations, When
asked at the hearing why she had accepted the invitation, Ms.
Mikeal gave this poignant and revealing reply:

Well, there is 2 reasons really that eross my mind of
why that I would say, “Yes.” One because he was such an
important person I felt, and I was just an individual, a
common person, and he was such an important person I
felt it was an honor, you know, him asking me to lunch;
and the second reason, I am kind of scared of anybody
thatisinthelaw. IfeltlikeifIsaid, no, maybethatI'd be
crossing him in some way, and he'd be mad at me.

Third, and finally, we disagree with Respondent’s contention
that his behavior does not constitute “wilful misconduct in office”
for yet another reason. Counsel for both parties stipulated for the
record the existence of a former case in which this Court censured
Respondent. I'n re Martin, supra. We declined to remove Respond-
ent at that time but held nevertheless that his conduct in disposing
of several cases ex parte constituted “wilful misconduet in office and
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conduct prejudicial to the administration of justice that brings the
judicial office into disrepute.” Id. In light of our previous censure of
Respondent, and his persistence in following a course of conduct
detrimental to the judicial officeas evidenced in the instant case, we
are left with no conclusion but that Respondent has abused the
privilege of his office, is guilty of wilful miseconduct in office, and
should be officially removed from office. In re Peoples, supra.

Respondent next contends that Article 30, Chapter 7A of the
(General Statutes, establishing a Judicial Standards Commission
and providing for removal or censure of a judge, is an unconstitu-
tional denial of due process and equal protection. We do not deem it
necessary to discuss the constitutional questions since we have
answered them adversely to Respondent in prior cases. In re Murtin,
supra; In re Nowell, supra.

Respondent maintains in his brief that it was error to permit
the members of the Commission to read certain statements of wit-
nesses while evidence was being presented at the hearing. The
record, however, is totally devoid of any indication that this conduct
occurred. There is no objection, no exception, and no assignment of
error which could fairly be construed as alluding to this practice.
We, therefore, have no grounds upon which to rule, and conse-
quently find this contention wholly without merit.

[6] Respondent’sfinal assignment of error isthatthe Commission
erred in considering evidence concerning his conduct with Ms,
Birehfield since those acts occurred in previous term. He cites no
authority for his contention. The Commission cites two lines of
authority, either of which might arguably stand for defendant’s
proposition, but both of which are distinguishable from the case sub
judice. Both lines of authority reason that misconduct which occur-
red during previous terms of office is forgiven by the voice of the
electorate in reelecting the official. E.g.. Matter of Carrille, 542
S.W. 2d 105 (Texas 1976); State e rel. Turner v. Earle, 295 So. 2d
609 (Fla. 1974). However, the basis for this rationale is further
conditioned upon the existence of at least one other factor, depend-
ing on the line of authority.

The court in State ea rel. Turner . Earle, siupra, held that
misconduct occurring during previous terms of office could not
form the basis for removal or suspension during a current term
when the electorate had, in effect, pardoned the misconduect through
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reelection. The court reasoned that the nature of a democracy re-
qguired that the will of the people prevail. However, the court’s
holding is based on the failure of the constitution or statute to give
“the suspension or removal the effect of disqualifying the sus-
pended or removed person from holding the same or any other
office in the future....” Id. at 615 [quoting I re Advisory Opinion
tothe Governor, 31 Fla.1,12 So. 114(1893)). The rationale appears to
be that, if the official is free to seek reelection following a removal
for misconduct, a reelection which occurs after the misconduct
effectively wipes his slate clean and indeed indicates that the elec-
torate still reposes confidence in the official. However, where the
constitution or statutes speak otherwise, the people cannot by popu-
lar referendum overrule what is undoubtedly the ultimate will of
the people as expressed in those enactments. Thus, as the Commis-
sion correctly points out, the rationale represented by this line of
authority offers no support where, as in this State, the Legislature
has made it manifest that “[a]judge removed for other than mental
or physical incapacity . . , is disqualified from holding further
judicial office.” G.S. 7A-376.

The second line of authority, even assuming that we would
adopt the rationale that a reelection acts to pardon prior miscon-
duct, isequally inapplicable. In Matter of Carvillo, supra. the court
held that a reelection of a judicial official may pardon prior acts of
misconduct, provided those acts were public knowledgeat thetime
of the reelection. In the case at bar, noevidence is present to indicate
that the incident involving Ms. Birchfield was a matter of public |
knowledge at the time of Respondent’s reelection. We therefore
hold that the Commission properly considered evidence of events
which transpired during Respondent’s previous term of office.

Respondent in his brief argues finally that the Commission
erred in considering the evidence of Debbie Lail. In support of this
assertion, he cites no authority; neither is there an exception or
assignment of error relating to his contention. He argues only that
the actions of Ms. Lail’s attorney, Mr. Cummings, in taping the
telephone conversation between Ms. Lail and Respondent consti-
tuted trickery and were part of some overall plot or scheme to“get”
Respondent. Respondent’s contention here is not supported by the
record.

As mentioned previously, Mr. Cummings testified that he
arranged to tape the phone conversation because he did not know
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Ms. Lail well and because he felt that such a permanent recording
would best protect all of the persons involved, including Respond-
ent. It was encumbent upon Mr. Cummings, as a member of the
legal profession, to refrain from knowingly making false accusa-
tions against a judge. DR8-102(B), 283 N.C. 783, 845 (1973). Under
the circumstances of this case, we are of the opinion that Mr.
Cummings conducted himself professionally and in a manner cal-
culated to preserve the integrity of the judicial system.

Furthermore, the record in this case is devoid of any evidence
tending to show a conspiracy or scheme designed to “get” Respond-
ent. The Commission made a specific finding that “the respondent
failed to present any evidence at the hearing in support of his
allegations [of the existence of a personal vendetta against him].”
We agree. When asked the basis of his allegations, Respondent
replied, “I feel personally someone has a personal vendetta against
me and is out to remove me from office. I do not know why.” Res-
pondent also confessed that he did not know who. We therefore find
Respondent’s final argument to be without merit.

[or the reasons stated and in the exercise of our independent
judgment of the record, it is ordered by the Supreme Court in
conference that Respondent Judge William J. Martin be and he is
hereby censured for the conduct specified in the Commission’s
Finding 10(c).

Be it further ordered by the Supreme Court in conference that
Respondent Judge William J. Martin be and he is hereby officially
removed from office as a judge in the General Court of Justice,
District Court Division. Twenty-Fifth Judicial District, for the
wilful miseconduct in office specified in the Commission’s Findings
10(a) and 10(b).
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1 Professional boundaries - B

in the courthouse
by Cynthia Gray
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As the judiciary reconsiders courthouse culture in light of #MeToo revela-
tions, some best practices may be found in a California Judges Association
ethics opinion that, although primarily about gift-giving, provides broader
guidance by emphasizing professionalism and warning against favoritism.
California Judges Association Formal Advisory Opinion 70 (2015) (hitps://
tinyurl.com/ybvzycgg}. Noting that, “[m]any judges spend years working with
the same staff” the advisory committee stated that, “[w]ithin reasonable
limitations, it is proper and acceptable for judges to be friendly with their
staff, give them gifts, and treat them to meals.”

However, the committee added several caveats. Judges must:

* “Be careful to maintain a professional relationship with staff at all

times,”

* “Remain aware of any bias or favoritism, and the appearance of bias
or favoritism,”

« “Be sensitive to the possibility that the judge’s gift-giving practices
{e.g., only giving gifts to women) may be perceived as sexual harass-
ment or creating a hostile workplace,”

» “Keep their generosity to a reasonable level,” and

* “Be sensitive to the possibility that gift-giving may create among
their staff a sense of obligation to respond in kind, even though that
may constitute a financial burden.”

For example, the committee stated, “if a judge always gives gifts to his/her
judicial assistant or clerk but never to the court attendant, or if the judge
often takes his/her court attendant to lunch but never anyone else, ethical
problems may arise.”

Illustrating the risks of unprofessional and overfriendly conduct,
attempts by a judge to force a close personal relationship with a court
staff member have been held to violate the code of judicial conduct even
in the absence of a sexual element. This type of judicial misconduct often
includes inappropriate gifts, discussions at work about personal matters,
repeated invitations to lunch or other out-of-office activities, and attempts
to interact with the staff member’s family. In general, it involves singling
out one staff member for attention that is not extended to others and that
is repeated regardless of rebuffs.

JUDICIAL
CONDUCT
REPORTER

SUMMER 2018

{nonginsed)



Inappropriate intrusion

For example, in Inquiry Concerning Turner, 76 So. 3d 898 (Florida 2011), the
Florida Supreme Court concluded that, although there was no sexual com-
ponent, the judge’s "frequent unsolicited personal contact” with a female
court employee, “both in and outside of the work environment,” over
several months, was “unwarranted and unwelcome and thus constituted
an inappropriate intrusion into [the court employee’s] personal and family
life.”

Shortly after Heather Shelby, an employee of the court clerk, began
working with the judge on the domestic violence docket, the judge sum-
moned her to his chambers, where he was in a T-shirt and gym shorts,
closed the door, and had a personal discussion with her for nearly half an
hour. When she told him that she needed to return to her desk, he thanked
her for coming and kissed her on the cheek.

The judge telephoned Shelby constantly, including from the bench, and
showed up at her desk several times a day, starting in the morning and
inventing reasons to see her. Shelby was forced to hide to avoid the judge,
but he would search for her, asking loudly, “Where’s Heather?” The chief
judge had to order the judge to stop searching for Shelby, and the clerk’s
office had to change her phone number and move her desk.

Despite Shelby’s rebuffs, the judge, a cancer survivor, repeatedly asked
to visit her 12-year-old son when the boy was in the hospital for cancer
treatments. When the judge learned that Shelby and her son would be
attending a performance of a musical, he suggested that he come to the
theater at intermission to take photos. Shelby politely declined the offer,
but the judge showed up anyway.

During the discipline proceedings, a psychologist who had evaluated
the judge attributed his inappropriate behavior to a “somewhat self-cen-
tered opinion of himself and others” and a “lack of psychological insight
and minimization trends.” The hearing panel found that the judge’s inter-
est in Shelby was not romantic or sexual, but stemmed from his “loneliness
and need to be needed.”

The Court concluded that the judge’s “protracted interactions” with
Shelby exploited his position “for his own purposes in a grossly insensi-
tive manner.” It noted that his conduct was uninvited and pervasive, he
refused to take no for an answer, and his interest in Shelby was well known
throughout the court, causing her “extreme embarrassment and requiring
changes to her professional life.” The Court removed the judge for this and
other misconduct,

“Amicable working relationship”
In In the Matter of Corwin, 843 N.W.2d 830 (North Dakota 2014), the North
Dakota Supreme Court held that a court reporter reasonably perceived a
judge’s conduct as sexual harassment even if the judge was simply seeking
an "amicable working relationship” as he claimed.

The courtreporter had driven the judge to the emergency room one day
after he injured his hands while at work. According to the judge, he and the
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court reporter came out of the emergency room incident “with a connec-
tion we didn't have before.”

A couple weeks later, the judge invited the court reporter to join him
on a bicycle ride following an after-work gathering with other courthouse
personnel at a restaurant and bar. After their ride, the judge invited the
courtreporter into his home where they each had a glass of wine. The court
reporter reasonably construed the judge’s conversation during her visit as
a proposition for a sexual relationship. She rejected the offer, telling him
she had read that “it was a mistake to get involved with your boss.” The
judge responded that not all office romances end badly, noting his 20-plus-
year marriage to his former secretary. As the court reporter was leaving,
the judge hugged and kissed her.

After the court reporter declined his subsequent invitations and reiter-
ated that it was a bad idea for them to become intimate, the judge “became
angry,” according to the findings of the Judicial Qualifications Commission.

Several weeks after the bike ride, the court reporter returned from
lunch to find the judge sitting with his feet on her desk, reading a tran-
script, which he had never done before. The court reporter felt intimidated
by the incident.

Several days after that, the court reporter refused to go shopping with
the judge for fixtures for a courthouse bathroom, and he said, “Stop being
so f***ing difficult.”

The judge frequently asked the court reporter into his office, closed the
door, and discussed personal topics, including “their relationship.” To extri-
cate herself, the court reporter would have a co-worker interrupt after a
specified amount of time. The co-worker would also accompany the court
reporter out of the courthouse at the end of the workday so she would not
be alone with the judge. The judge repeatedly asked the court reporter to
have lunch with him, but she consistently made excuses why she could not.

One day in December, the judge confronted the court reporter at a
grocery store and said, “You know what [ want for Christmas? I want us to
stop treating each other like sh*t.”

Eventually, the judge suggested that the court reporter should switch
to a different team. When she objected, the judge told her, “[ijf this were
still the law firm, I'd have taken care of the problem a long time ago, but
since you work for the state it's going to be a little tougher.”

In an e-mail, the court reporter told the judge: “DROP IT!” Among other
things, she wrote:

¢ “lam notrequired to be your ‘friend’ to work here.”

» “I do not see you harassing [a coworker] to HAVE to be your ‘friend’
to work on this team. I am doing my job. [ am in court when I'm sup-
posed to be and I do clerical duties as they are assigned — just like
fthe coworker| does and that doesn't seem to be a problem w[ith]
her. 1 avoid you because you won't stop trying to have ‘conversa-
tions’ w[ith] me about something that 1 clearly have told you more
than once to just leave alone. We are COWORKERS. Start acting like
it!”
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