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rial lawyers are familiar with the

test set out in Batson v. Kentucky to

prevent another party from seeking

to exclude a prospective juror on
©iStockphoto.com

the basis of race.1 However, an attorney may be less clear about

when he or she has a legal right or obligation to ask prospective

jurors questions about race during voir dire. Do attorneys have a duty to explore racial bias in an effort to protect the Sixth Amendment

guarantee of an impartial jury? Is asking about racial bias an effective tactic? Is it likely to expose biased views; or might it backfire, inflam-

ing juror bias and increasing the odds that the verdict will be influenced by prejudice?

In a recent opinion, the United States
Supreme Court discussed this issue, but the
justices did not all see eye to eye. Part I of this
article discusses the groundbreaking opinion
from the United States Supreme Court,
Pena-Rodriguez v. Colorado, decided March
6, 2017.2 Part II addresses the role of voir
dire in revealing bias and protecting defendants’ constitutional rights, and includes
opposing views from the majority and dis-
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senting opinions in Pena-Rodriguez. Part III
provides a review of case law to help attorneys identify the circumstances that give rise
to a right, and possibly an obligation, to ask
about racial bias during voir dire.

A Juror is Motivated by Ethnic Bias in
Voting to Convict
In the recent case of Pena-Rodriguez v.
Colorado, the United States Supreme Court

addressed a situation in which a juror reportedly stated during deliberations that he was
relying on stereotypes about Latinos in voting to convict the defendant. The facts were
as follows. Petitioner Pena-Rodriguez was
found guilty of unlawful sexual contact and
harassment. After the jury was discharged,
petitioner’s lawyer approached the jurors to
see if they would be willing to discuss the
case. Two jurors revealed that during deliberSUMMER 2017

ations, another juror with the initials H.C.
had made a number of disparaging statements about petitioner and his alibi witness.
For example, according to the two jurors,
H.C. said, “‘I think [petitioner] did it
because he’s Mexican and Mexican men take
whatever they want.”3 Defense counsel presented affidavits from the two jurors to the
trial judge, and moved for a new trial.
However, the judge denied the motion on
the ground that “deliberations that occur
among the jurors are protected from inquiry
under [Colorado Rule of Evidence]
606(b).”4
Colorado’s Rule of Evidence 606(b), like
its federal counterpart, is a “no-impeachment” rule. Every state has a version of the
rule; for example, North Carolina Rule
606(b) provides:
Inquiry into validity of verdict or indictment. – Upon an inquiry into the validity of a verdict or indictment, a juror may
not testify as to any matter or statement
occurring during the course of the jury’s
deliberations or to the effect of anything
upon his or any other juror’s mind or
emotions as influencing him to assent to
or dissent from the verdict or indictment
or concerning his mental processes in
connection therewith, except that a juror
may testify on the question whether
extraneous prejudicial information was
improperly brought to the jury’s attention or whether any outside influence
was improperly brought to bear upon
any juror. Nor may his affidavit or evidence of any statement by him concerning a matter about which he would be
precluded from testifying be received for
these purposes.5
Generally speaking, the function of noimpeachment rules is to prevent attorneys
from trying to overturn the jury’s verdict by
offering testimony from jurors about what
was said during deliberations. Such rules protect the finality of jury verdicts and insulate
jurors from questions about who said what
in the jury room.
In Pena-Rodriguez, however, the Court
created an exception to the no-impeachment
rule. The Court held that the Sixth
Amendment right to a fair trial by an impartial jury requires that the trial judge be
allowed to consider, post-verdict, a juror’s
testimony that another juror made clear and
explicit statements indicating that racial animus was a significant motivating factor in his
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or her vote to convict.6 If a trial court determines that a defendant was denied his Sixth
Amendment right, the court may set aside
the verdict and grant a motion for a new
trial. The holding was required, in the majority’s view, because allowing a conviction
based on racial bias to stand would violate
the defendant’s constitutional rights and
“risk systemic injury to the administration of
justice.”7

The Role of Voir Dire in Revealing
Racial Bias
While the principle holding of PenaRodriguez establishes an exception to the noimpeachment rule in situations where a juror
makes a statement indicating that racial animus was a significant motivating factor in his
or her finding of guilt, discussions of voir dire
in both the majority opinion and the dissent
remind practitioners that voir dire provides
an important opportunity to explore
whether potential jurors harbor racial biases.
Courts have recognized voir dire as an
important mechanism for protecting defendants’ trial rights. “[Voir dire] serves the dual
purposes of enabling the court to select an
impartial jury and assisting counsel in exercising peremptory challenges.”8 The attorneys’ opportunity to question prospective
jurors has been cited in support of closing
the door to the jury room and refusing to
allow post-verdict challenges to deliberations. Prior to the holding in Pena-Rodriguez,
the Supreme Court declined to make exceptions to Rule 606(b), indicating that voir dire
and other safeguards were adequate to protect defendants’ trial rights. For example, in
Tanner v. US, the Court refused to allow
post-verdict inquiry where two jurors
revealed after the trial that other jurors were
intoxicated during the trial, identifying four
existing safeguards that were in place to protect a defendant’s Sixth Amendment rights:
1) jurors can be examined during voir dire, 2)
jurors can be observed during trial by court
actors, 3) jurors can observe each other and
report inappropriate behavior to the judge
before they render a verdict, and 4) after the
trial, counsel may offer evidence of misconduct by jurors, other than through testimony
of jurors.9
For purposes of considering whether an
exception to the no-impeachment rule was
required, the Court distinguished PenaRodriguez on the grounds that Sixth
Amendment interests are especially pro-
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nounced where racial bias is at play and voir
dire and the other safeguards identified in
Tanner might not suffice in such cases.
According to the majority, exploring racial
bias during voir dire may not prove effective
in that broad questions regarding attitudes
about race might not expose biases, while
“more pointed questions could well exacerbate whatever prejudice might exist without
substantially aiding in exposing it.”10
Nevertheless, the Court recognized voir dire
as an “important mechanism[ ] for discovering bias.”11
In a dissenting opinion, Justice Alito,
joined by Chief Justice Roberts and Justice
Thomas, expressed a different view as to the
effectiveness of voir dire in exposing biases.
Justice Alito argued that the safeguards set
out in Tanner are adequate to protect a
defendant’s Sixth Amendment rights, including when a juror is motivated by racial bias.
Specifically, voir dire serves as an effective
mechanism for revealing racial prejudice.
The suggestion that voir dire is ineffective
in unearthing bias runs counter to decisions of this Court holding that voir dire
on the subject of race is constitutionally
required in some cases, mandated as a
matter of federal supervisory authority in
others, and typically advisable in any case
if a defendant requests it....Thus, while
voir dire is not a magic cure, there are
good reasons to think that it is a valuable
tool.12
In contrast to the majority’s concern that
all approaches to race during jury selection
are necessarily problematic, Justice Alito
recognized social science research suggesting that, rather than reinforcing prejudice,
making race salient may cause bias to
recede.13 Justice Alito observed that not
only do attorneys have tools such as questionnaires and individual questioning, but
they can also avail themselves of practice
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guides “replete with advice on conducting
effective voir dire on the subject of
race[,]”including a manual specific to
North Carolina, Raising Issues of Race in
North Carolina Criminal Cases.14
In sum, though there was some disagreement about the effectiveness and strategic
desirability of addressing racial issues with
potential jurors, both the majority and the
dissent in Pena-Rodriguez recognize that
racial bias is an appropriate area of inquiry
during voir dire and an important safeguard
of the right to a fair trial.15

When Can, Should, or Must Lawyers
Discuss Racial Bias with Potential
Jurors During Voir Dire?
As a general matter, criminal defendants
have a constitutional right to voir dire jurors
adequately. “[P]art of the guarantee of a
defendant’s right to an impartial jury is an
adequate voir dire to identify unqualified
jurors.”16 Further, undue restriction of the
right to voir dire is error.17 In certain circumstances, a defendant has a constitutional right to ask questions about race on voir
dire. In Pena-Rodriguez, the Court stated:
“In an effort to ensure that individuals who
sit on juries are free of racial bias, [the US
Supreme] Court has held that the
Constitution at times demands that defendants be permitted to ask questions about
racial bias during voir dire.”18
The US Supreme Court has found the
refusal to permit inquiry into racial attitudes a reversible error in a few different
contexts.19 In Ham v. South Carolina, the
Court held that a black defendant, who was
a civil rights activist and whose defense was
that he was selectively prosecuted for marijuana possession because of his civil rights
activity, was entitled to voir dire jurors
about racial bias.20 In Ristaino v. Ross, the
Court held that the Due Process Clause
does not create a general right in non-capital cases to voir dire jurors about racial prejudice, but such questions are constitutionally protected when cases involve “special
factors,” such as those presented in Ham.21
In a plurality opinion in Rosales-Lopez v.
United States, some members of the Court
suggested that trial courts must allow voir
dire questions concerning possible racial
prejudice against a defendant when the
defendant is charged with a violent crime
and the defendant and victim are of different racial or ethnic groups.22 Additionally,
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in a plurality opinion in Turner v. Murray,
the Court found that defendants in capital
cases involving interracial crime have a constitutional right to voir dire jurors about
racial biases.23 Broadly speaking, courts
have stated that a trial judge must allow a
defendant’s request to examine jurors
regarding bias “when there is a showing of a
‘likelihood’ that racial or ethnic prejudice
may affect the jurors.”24
The North Carolina Supreme Court has
recognized that voir dire questions aimed at
ensuring that “racially biased jurors [will]
not be seated on the jury” are proper.25 As
early as 1870, the North Carolina Supreme
Court found error where the court refused
to allow a preliminary question regarding
racial bias: “Suppose the question had been
allowed, and the juror had answered, that
the state of his feelings towards [African
American people] was such that he could
not show equal and impartial justice
between the State and the prisoner, especially in charges of this character: it is at
once seen that he would have been grossly
unfit to sit in the jury box.”26 However, the
North Carolina Supreme Court held in
another case that whether to allow questions about racial and ethnic attitudes and
biases is within the discretion of the trial
judge.27 In State v. Robinson, the North
Carolina Supreme Court held that where
the trial judge allowed the defendant to
question prospective jurors about whether
racial prejudice would affect their ability to
be fair and impartial and to ask questions of
prospective white jurors about their associations with black people, the trial judge did
not abuse his discretion in sustaining prosecutor’s objection to other questions, such
as “Do you belong to any social club or
political organization or church in which
there are no black members?” and “Do you
feel like the presence of blacks in your
neighborhood has lowered the value of
your property...?”28
Typically, in cases in which the courts
have found that inquiry into racial bias was
mandated, the issue was whether the trial
judge erred in allowing or disallowing such
questions. Does it follow that trial attorneys
who are conducting voir dire have an affirmative duty to inquire into racial bias in
order to protect their client’s right to an
impartial jury? Is failure to do so constitutionally deficient? Courts have been reluctant to find that failure to inquire into racial

bias constitutes ineffectiveness of counsel.
Such a determination would require a
showing that a different result would have
occurred at trial had counsel inquired into
bias, a high hurdle.29 Additionally, courts
have been deferential to trial attorneys in
light of the strategy judgments they must
make in the heat of trial.30 In particular,
courts have been reluctant to find that
counsel was deficient where the evidence
did not explicitly pertain to racial issues.31
However, ineffectiveness claims based on
the failure to guard against a violation of a
client’s Sixth Amendment right when counsel fails to inquire into racial bias may be an
emerging area of law.32 In Pena-Rodriguez,
the court’s description of jury selection suggests that defense counsel failed to thoroughly explore issues of racial bias during
voir dire. Instead, the defense attorney relied
on general questions about potential jurors’
ability to be fair. Justice Alito’s dissent suggests that attorneys should probe more
deeply to guard against the influence of
bias, and identifies resources that may
enable attorneys to do so capably.33

Conclusion
Precedent from the US Supreme Court
supports that there is a constitutional right
to inquire into racial bias during voir dire
where the defendant has been charged with
an interracial crime of violence or is raising
a claim that he or she was subjected to selective enforcement or selective prosecution on
account of his or her race or ethnicity. The
right may also exist where racial issues are
“inextricably bound up with the conduct of
the trial[,]”34 as where the theory of defense
involves consideration of racial issues such
as cross-racial misidentification, use of
racial epithets, or racial biases of a witness.
States may choose to offer greater protections than those recognized by the US
Supreme Court.
To date, courts have been reluctant to
find that failure to explore issues of racial
bias during voir dire constitutes ineffectiveness of counsel. However, this may be an
emerging area of law. Support exists for the
proposition that inquiry into bias during
voir dire is a best practice. For example,
Justice Alito noted in Pena-Rodriguez that
voir dire on race is “typically advisable in
any case if a defendant requests it,”35 and
the US Supreme Court observed in Ristaino
that “the wiser course generally is to proSUMMER 2017

pound appropriate questions designed to
identify racial prejudice if requested by the
defendant.”36
Juror bias may be present even in a case
in which it is not readily apparent that race
is at issue, and it may be both appropriate
and advisable for attorneys to inquire into
such issues during voir dire. In fact, experts
have suggested that “juror racial bias is
most likely to occur in run-of-the-mill trials
without blatantly racial issues,” as jurors are
less likely to guard against the influence of
prejudice in such cases.37 As Justice Alito
observed in Pena-Rodriguez, by raising race
during voir dire, attorneys bring concerns
about bias to the jurors’ awareness, which
may cause them to correct for implicit
racial biases.38 Fortunately, a number of
resources are available to assist attorneys in
addressing the sensitive topic of racial bias
during jury selection.39 Pena-Rodriguez and
scholarship cited therein indicate that in
order to insulate jury deliberations from
racial bias, it is advisable for attorneys to
become proficient in exploring racial attitudes during voir dire.40 n
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viewed the “chicken scratch” penmanship of
his doctor will appreciate the difficulty of
predicting the different ways that a drug
name might be interpreted. This, however, is
precisely what pharmaceutical trademark
attorneys must do.
In addition to assessing “traditional”
trademark similarity, a pharmaceutical
trademark attorney must consider potential
handwriting similarity. For example, not
many people would consider the trademarks AVANDIA and COUMADIN to be
similar to one another, but take a look at the
following prescription for AVANDIA (a
medication for diabetes) and see if you can
understand why the pharmacist incorrectly
gave the patient COUMADIN (a blood
thinner).

time a trademark attorney has considered
all of these issues, many candidates are eliminated. In a typical name creation exercise, a
drug company might go through 350 – 500
candidates in order to arrive at five to ten
potentially acceptable trademarks for a new
medicine.
In addition to the Patent & Trademark
Office, any pharmaceutical trademark must
be reviewed and approved by the FDA prior
to being used in the US. Regulatory authorities in other territories, including the EU
and Canada, also conduct reviews of any
proposed pharmaceutical trademark, and
typically reject 30–50% of the candidates
they review. The next time you wonder
where the name of that new medication
came from, be sure to thank the trademark
attorney.

Consumer Entertainment Product
Trademarks – Christopher S. Thomas,
Parker Poe, Raleigh
The challenges to a pharmaceutical
trademark do not end with handwriting.
The trademark attorney must also consider
phonetic similarity (for telephone orders),
and must be aware of medical abbreviations
that should not appear in a trademark. For
example, when a doctor intends for the
patient to take a medication twice a day, the
doctor will write the abbreviation “BID” on
the prescription, as a short-hand way of
telling the pharmacist how the medication
should be taken. Therefore, the name of a
drug should not end in “BID” in order to
avoid potential misunderstanding. By the
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Developing a strong brand can be very
expensive. A trademark, more than anything
else, represents the
goodwill—both as
that term is used colloquially and as an
accounting term of
art—of the mark
owner. It follows that
trademarks for consumer entertainment
products, especially
Thomas
those that are sold
under well-known
brands, are extremely valuable to their own-

Supp. 568 (D. Del. 1975) (holding that defense counsel’s refusal, despite a request by the black defendant, to
ask voir dire questions of the jury panel concerning
racial prejudice was not ineffective where counsel justified his refusal on the partial ground that prejudice was
not involved in the case because two of the state’s three
key witnesses were black). See also State v. Sanders, 750
N.E.2d 90 (Ohio 2001) (holding defense attorneys’
failure to inquire into racial and religious attitudes at
voir dire was not ineffective assistance of counsel,
although defendant was an African American Muslim
charged with murdering a white person, as trial lawyers
were in the best position to determine whether such
voir dire was needed).
31. See, e.g., State v. Hale, 892 N.E.2d 864 (Ohio 2008)
(holding defense counsel did not perform deficiently in
failing to voir dire prospective jurors on racial prejudice
where case did not involve an interracial murder and
evidence did not raise any racial issues).

ers. Because of that, and because customers
and fans of such products often feel a strong
affinity with those brands, the owners of
such marks must protect them.
Brand owners must protect their marks
from those who seek to unlawfully divert
customers by falsely representing that products or services emanate from, or have been
approved by, the brand owner. Protecting
trademark rights from this sort of infringement is often called “policing.” But brand
owners also need to protect their marks and
goodwill from misguided policing efforts
(sometimes the result of over-zealous trademark enforcement) that can do more damage than good to the brand in the eyes of the
public. This is especially true now that the
recipient of an inelegant demand letter may
publish it to the world using social media.
Savvy brand owners and their trademark
lawyers understand this.
Trademark practice involves assisting
clients with the creation, clearance, adoption, and registration of brands. That part of
the practice can be immensely rewarding and
fun, especially seeing a new mark in use on a
successful product. After a mark is registered,
much of the work is in protecting the mark.
It is in formulating a measured enforcement
strategy—one that is consistent with the values of the brand owner and what the brand
symbolizes—where a trademark lawyer can
provide the most value to his or her client
and their brands. n
For more information on trademark law
specialists or to learn how to become certified,
visit our website at: nclawspecialists.gov.
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