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Road Map
(1) Why should you address race during voir

dire?
(2) When should you address race during 

voir dire?
(3) How can you defend your right to do so?
(4) What tools do you need in your toolkit?
(5) How can you protect jurors from 

challenges for cause and peremptory 
strikes?

WHY
should you address race during voir dire? 
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When race issues are brought to the forefront of a 
discussion or “made salient,” the influence of 
stereotypes and implicit biases on decision-making 
recedes. 

WHEN
should you discuss race during voir dire? 
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1) all the key players in the case (the defendant, the victim, the police officers, and the 
witnesses) are Black? 

2) the defendant is married to a person of another race? 

3) the defendant and the victim are White, and the arresting officer and witnesses are Black? 

4) the alleged crime occurred in a neighborhood that was recently the sight of a police shooting 
of an unarmed Black man? 

5) the officer stopped your client, at least in part, on the basis of her presence in a “high crime 
area”? 

6) your client is an activist who speaks out on issues of racial justice? 

7) your client is a Latino resident of a rural area that, until recently, was nearly 100% White, and 
now has a growing Latino community? 

8) your client is White and lost his job at the local police department for complaining about 
discrimination against White officers? 

In other words, you should identify the racial 
issues—both the obvious and the subtle ones—in 
every single case.

HOW
can you defend your right to do so? 

• State v. McAfee, 64 NC 339, 340 (1870): Reversible error 
where trial judge disallowed voir dire on racial bias. 
• Early US Supreme Court opinion relies on McAfee ruling: 

Aldridge v. U.S., 283 U.S. 308 (1931). Reversible error to 
refuse to inquire about racial bias, where D was Black 
and accused of interracial crime of violence. 

• The NCSC has also held that the trial judge retains 
discretion to determine the extent of questioning on racial 
attitudes. State v. Robinson, 330 N.C. 1, 12–13 (1991). 

• NCSC recently reversed a conviction where trial judge 
prohibited this line of questioning. State v. Crump, 376 N.C. 
375 (2020).

9 10

11 12



9/2021

4

When is voir dire on the subject of 
race “constitutionally required”? 

• ABSOLUTELY LEGITIMATE area of inquiry.
• CONSTITUTIONALIZE IT! Argue “special factors”: “when there is a 

showing of a ‘likelihood’ that racial or ethnic prejudice may affect 
the jurors” Turner, (Brennan, J., concurring in part, dissenting in part).

• Connect line of questions to constitutional and statutory purposes of 
voir dire. Undue restriction of the right to voir dire is error. State v. 
Connor, 335 NC 618, 629 (1994). 

• Consider that, after Pena-Rodriguez, court could find defense 
attorney constitutionally deficient for failing to explore racial bias. 

• Note that “juror racial bias is most likely to occur in run-of-the mill 
trials without blatantly racial issues.” 

Samuel R. Sommers, On Racial Diversity and Group Decision Making: Identifying 
Multiple Effects of Racial Composition on Jury Deliberations, 90 J. PERSONALITY & SOC. 
PSYCHOL. 597, 601 (2006).
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No prejudicial error. 

• Holds that D does not need to exhaust peremptories to preserve claim

REVERSED

: “court abused its discretion and prejudiced defendant 
by restricting all inquiry into prospective jurors’ racial biases 
and opinions regarding police‐officer shootings of black men.”

Why did the NCSC reverse? 
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WHAT
tools should you have in your toolkit? 

“Tell us about the worst experience you (or someone close to you) ever had 
because someone stereotyped you (or someone close to you) bc of race.”
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HOW
can you protect jurors who open up about race 

during voir dire from challenges for cause?

Put ordinarily hostile case law to work 
for you:

• “The operative question is not whether the prospective juror is 
biased but whether that bias is surmountable with discernment 
and an obedience to the law…”.

See also State v. 
Cummings, 361 N.C. 438, 453-56 (2007); State v. Moses, 350 N.C. 
741, 757 (1999); State v. McKinnon, 328 N.C. 668, 676-77 (1991)
State v. Whitfield, 310 N.C. 608 (1984). 

•

•

•

•

•

25 26

27


