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+ Cannot be conferred by consent or waiver

Subject Matter * Foley, 156 NC App 409 (2003)
T * Gerhauser v. Van Bourgondien, 238 NC App 275 (2015)
Jurisdiction

* Must exist at the time petition is filed
« In re TNG, 244 NC App 398 (2015)

So What?

* Orders entered without subject \

matter jurisdiction are void ab initio

* Orders not entered in substantial \

conformity with jurisdictional

requirements of PKPA are not

entitled to recognition in other -
states
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* Order needs findings to support jurisdiction

* Foley v. Foley, 156 NC App 409 (2003); Brewington v. Serrato, 77 NC App
726 (1985);

* In Matter of E.J., 225 NC App 333 (2013)(order void due to lack of findings
to show basis for emergency jurisdiction).

* But cf,, In the Matter of N.T.U., 234 NC App 722 (2014)(order not void due
to lack of findings when circumstances supported emergency jurisdiction);

* InreJ.C., 235 NC App 69 (2014)(‘better practice’ is to make findings but
order okay if evidence is in the record)

* PKPA: Parental Kidnapping Prevention Act
Statutes + 28US.C. sec. 1738A

* UCCJEA: Uniform Child Custody Jurisdiction and
Enforcement Act
* G.S. 50A effective October 1, 1999
* Incorporates PKPA requirements
+ Adopted in all states (except Massachusetts)

Emergency Jurisdiction

« GS 50A-204
TOpiCS for anonve_mept forum
eterminations
today.....

* GS 50A-207

Modification jurisdiction

* GS 50A- 202, 203




2/24/2021

Emergency
Jurisdiction

GS 50A-204

Required

for

jurisdiction Appropriate process

Emergency Jurisdiction: Grounds

NC may exercise temporary jurisdiction if child is present
in NC and:

« Child has been abandoned, or

* It is necessary in an emergency to protect the child
because the child, or a sibling or parent of the child, is
subjected to or threatened with mistreatment or abuse

*GS 50A-204
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Neglect is Insufficient : {
Official Comment, GS 50A-204
* Emergency is defined as “mistreatment or abuse”
* ‘Neglect’ alone is not a basis for the assumption of jurisdiction

« “Under the PKPA, if a State exercised temporary emergency
urisdiction based on a finding that a child was neglected withouta _
inding of mistreatment or abuse, the order would not be entitled to ﬁ
federal enforcement in other States.” :

e
‘\\J\

* Emergency Jurisdiction: Process

« If no order in effect and state with jurisdiction has not
acted and does not act:

* NC order becomes permanent “if it so provides” when NC
becomes home state
« See In re M.B., 635 NC App 8 (2006)

« Statute does not require communication
* But see Van Kooten, 126 NC App 764

« Child is 8 years old and has lived in Virginia all of
her life.

* She came to NC 2 months ago with mom. Dad
still lives in Virginia
Exam p|e * There has never been a custody proceeding of
any kind in Virginia.
* Petition alleging abuse of child is filed in NC.
* Jurisdiction?

2/24/2021
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* Petition is filed invoking temporary emergency
jurisdiction

« Order should provide that jurisdiction is
Emergency NC betomes the home st ofthe chld o
J u r'ISd |Ct| on action is filed in Virginia before that happens
GS 50A-204( b) * No need to communicate with Virginia

* No one to communicate with......

« If nothing filed in Virginia, jurisdiction
becomes permanent when NC becomes home
state
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But what if........

« Child is 8 years old and has lived in Virginia all of her
life.

* She came to NC 2 months ago with mom. Dad still
lives in Virginia

* Virginia entered a custody order in case between
parents when child was 3 years old.

* Petition alleging abuse of child is filed in NC.

* Jurisdiction?
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Emergency Jurisdiction: Process

- If order in effect or state with jurisdiction has acted or is acting:

+ NC order must be of limited duration. GS 50A-204(c)
« Inre:E.J., 225 NC App 333 (2013)

« NC court must communicate “immediately” with that court to resolve the
emergency. GS 50A-204(d)

- Failure to contact immediately results in loss of subject matter
jurisdiction
- Inre: JW.S., 194 NC App 439 (2008)

15



No More Nunc Pro Tunc in Civil Cases?

+ Nunc pro tunc will not
cure jurisdictional problem
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Communication with
other states

GS 50A-110

When statutes require that ‘court’
communicate with other state,
‘court’” means the judge and not DSS or
attorney

Inre: LW.S., 194 NC App 439 (2008)

Inre: Malone, 129 NC App 338 (1998)
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GS 50A-110 * Court must allow parties “to participate in the
communication” or “to present facts and legal
arguments before a decision on jurisdiction is made.”

« In the Matter of C.M.B., 266 NC App 448 (2019)

* Court must make a ‘record’ of the communication
with the other court.
+ Email from judicial assistant to parties informing them of
judge’s communication was a sufficient record
* In the Matter of C.M.B.

18
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Emergency Jurisdiction

« Nonsecure custody order is a temporary emergency order

« Can court adjudicate with temporary emergency jurisdiction?
* Van Kooten, 126 NC App 764 (1998)(no)
* Brode, 151 NC App 690 (2002)(no)
* InreE.J., 225 NC App 333 (2013)(no)
* But see Inre M.B., 179 NC App 572 (2006)(yes)

* Inre A.G.M., 241 NC App 426 (2015)(can do only what is necessary to take
care of child)
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When state with jurisdiction is acting or has
acted....

* Communicate to “resolve the emergency”

* How can emergency be resolved?
« Action is filed in state with jurisdiction and NC case is
dismissed
« Can NC case proceed if the state with jurisdiction determines
NC is the more appropriate forum?
* GS 50A-207

20

Inconvenient forum J

GS 50A-207

21
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50A-207. Inconvenient forum.

(a) A court of [a] State which has jurisdiction under this Article to
make a child-custody determination may decline to exercise its
jurisdiction at any time if it determines that it is an inconvenient forum
under the circumstances, and that a court of another state is a more
appropriate forum. The issue of inconvenient forum may be raised upon

motion of a party, the court's own motion, or request of another court.
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Jurisdiction

* A determination by a state with jurisdiction that NC is a more
appropriate forum gives NC jurisdiction to proceed:

+ For an initial determination, only if the state making the decision pursuant to
207 is the home state and NC has grounds for significant connection
jurisdiction, or if the home state and all states having significant connection
jurisdiction determine NC is the more appropriate forum.

-+ GS50A-201(2)and (3)

+ For a modification, only if NC is either the home state or has significant
connection jurisdiction.
-+ GS50A-203(1)

23
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+ Child is 8 years old and has lived in Virginia all of
her life.

+ She came to NC 2 months ago with with mom.

Back to our Dad still lives in Virginia

] * Virginia entered a custody order in case
scenario........ between parents when child was 3 years old.

* Petition alleging abuse of child is filed in NC.
* Jurisdiction?

24




» Communicate to “resolve the

When state emergency”
With « Can NC ask Virginia to determine NC is
jurisdiction has the more convenient forum?
acted....

* Would that determination by a Virginia
court give NC jurisdiction to proceed?
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Jurisdiction

* A determination by a state with jurisdiction that NC is a more
appropriate forum gives NC jurisdiction to proceed:

+ For an initial determination, only if the state making the decision pursuant to
207 is the home state and NC has grounds for significant connection
jurisdiction, or if the home state and all states having significant connection
jurisdiction determine NC is the more appropriate forum.

-+ GS50A-201(2)and (3)

+ For a modification, only if NC is either the home state or has significant
connection jurisdiction.
* GS50A-203(1)
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* What about when a NC
court is asked to determine
NC is an inconvenient forum
and another state is the
more appropriate forum?

\))
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 Court in NC adjudicated child neglected and
placed with grandparents three years ago.

* Grandparents and child moved to Tennessee 2
years ago; parents remain in NC.

* Parents file a request to modify the child’s
Examp|e placement to give them more visitation.

* Grandparents want case ‘transferred’ to
Tennessee.

On the Civil Side
AUNC Schostof Goveriman Biog
o

Child Custody: We Can’t “Change Venue" to Another State;
Determining NC is an inconvenient forum

i o Post from

Nov. 11, 2020

' o " i
the picadings.

mations, reports and other fings for a cusiody case that had been liigated in another state for

s yoar, signed by a juge “Wansfeming

Custoty and Jusiacichion fct ihe UCCIE

Does the UCCJEA allow a judge to transfer a custody case fo anather state? When that clerk
recenved the file and the rder from the ofher state, i the North Carolina court required to act in the
custody procseding?

G.S. 50A-207

* (b) Before determining whether it is an inconvenient forum, a court of this State shall
consider whether it is appropriate for a court of another state to exercise jurisdiction. For this
purpose, the court shall allow the parties to submit information and shall consider all relevant
factors, including:
. (1) Whether domestic violence has occurred and is likely to continue in the future
and which state could best protect the parties and the child;
. (2) The length of time the child has resided outside this State;
. (3) The distance between the court in this State and the court in the state that
would assume jurisdiction;
. (4) The relative financial circumstances of the parties;
* (5) Any agreement of the parties as to which state should assume jurisdiction;
* (6) The nature and location of the evidence required to resolve the pending
litigation, including testimony of the child;
. (7) The ability of the court of each state to decide the issue expeditiously and the
procedures necessary to present the evidence; and
. (8) The familiarity of the court of each state with the facts and issues in the pending
litigation.

30
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@  Thedetermination that NCis aninconvenient in the Matter of C.M.B.
4ala  forum requires an evidentiary hearing and court

res 8 ? 266 NC App 448 (2019)
must make findings of fact based on evidence

Evidence can be in the form of affidavits ~ Hrterv- Eggleston
only 847 SE2d 444 (NC App 2020)

( The court can make the determination at Ha/iliv-Ramnishta
any point in time during a proceeding 848 SE2d 542 (NC App 2020)

31

GS 50A-207 QO

* (c) If a court of this State determines that it is an
inconvenient forum and that a court of another state is a
more appropriate forum, it shall stay the p di

upon condition that a child-custody proceeding be
promptly din her desi d state and
may impose any other condition the court considers just
and proper.
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Consider.....

DSS was relieved of
Child adjudicated neglected el s Attorneys for parents and
in NCand placed with aunt. petmanenipianicustody GAL are discharged
. and guardianship with aunt; &
guardianship order entered

O —— After they were in Tennessee Mon files a motion in NC

and parents move to
Tennessee

for 8 months, aunt files
action in Tennessee asking to
modify NC order

case asking for custody; Aunt
asks NC to transfer to
Tennessee

11



Does the
Tennessee
court have

jurisdiction?

In Matter of C.M.B., 266 NC App 448 (2019)

Tennessee has no jurisdiction unless NC
determines it is the more convenient
forum

Juvenile case in NC remains pending until
jurisdiction is terminated by court order

Order ceasing reunification, relieving
attorneys and GAL and ordering
guardianship did not terminate the
juvenile case

2/24/2021
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01

Address mom's

request in the
juvenile case and
allow case to
remain pending

35

02

Enter order

terminating

jurisdiction

+ Allow custody to
revertto status at
time petition was.
filed

Options for NC court?

03 04

Terminate Determine NCis an
jurisdiction and inconvenient
enter Chapter 50 forum and that
custody order Tennessee is the
pursuant to GS 7B- more appropriate
911 forum

Modification Jurisdiction

GS 50A-202 and GS 50A-203

36
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California custody order entered in 2013
Dad and child moved to NCin 2013
Mom moved to Nevada

What do you

think?

Mom moved back to California in 2016
In 2018, dad files TPR in NC
Does NC have jurisdiction to terminate?

* TPR does not require minimum contacts

* In re Matter of F.S.T.Y., 374 NC 532 (2020)

38

Modification Jurisdiction

§ 50A-203. Jurisdiction to modify determination.
« Except as otherwise provided in G.S. 50A-204, a court of this State may not modify a
child-custody determination made by a court of another state unless a court of this State
has jurisdiction to make an initial determination under G.S. 50A-201(a)(1) or G.S. 50A-
201(a)(2) and:
< (1) The court of the other state determines it no longer has exclusive,
continuing jurisdiction under G.S. 50A-202 or that a court of this State would
be a more convenient forum under G.S. 50A-207; or
* (2)  Acourtof this State or a court of the other state determines that the
child, the child's parents, and any person acting as a parent do not presently
reside in the other state.

39
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b 1. Does NC have initial determination
Can NC modify the juridicton?
I I * Yes. NC was the home state when

California order by Yes. NCw
terminating m m’s 2. Has California determined it no longer

. has continuing exclusive jurisdiction or
rig hts? that NC is a more appropriate forum?

* No

3. Can NC determine that the child and
the child’s parents do not presently reside
in California?
* No. Mom resided in California
when TPR was filed in NC
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* Where California court had not
determined that it no longer
had continuing exclusive

/n the jurisdiction or determined NC
was a more appropriate forum,

Matter Of NC had no jurisdiction to

terminate mom'’s parental

D' A . Y.’ rights.

266 NC App 33
(2019)

* Bonus question —
* Does California have
jurisdiction to terminate
parental rights?
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§50A-202. Exclusive, continuing jurisdiction.

(a)  Except as otherwise provided in G.S. 50A-204, a court of this State
which has made a child-custody determination consistent with G.S. S0A-
201 or G.S. 50A-203 has exclusive, continuing jurisdiction over the
determination until:

« (1)  Acourt of this State determines that neither the child,
the child's parents, and any person acting as a parent do not
have a significant connection with this State and that
substantial evidence is no longer available in this State
concerning the child's care, protection, training, and personal
relationships; or
(2) A court of this State or a court of another state
determines that the child, the child's parents, and any person
acting as a parent do not presently reside in this State.

(b) A court of this State which has made a child-custody
determination and does not have exclusive, continuing jurisdiction under
this section may modify that determination only if it has jurisdiction to
make an initial determination under G.S. 50A-201.
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