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Below are summaries of 2021 legislation affecting criminal law and procedure. To obtain the
text of the legislation, click on the link provided below or go to the General Assembly’s website,
www.ncleg.gov. Be careful to note the effective date of each piece of legislation.

1)

2)

3)

S.L. 2021-24 (S 69): DMV licensing requirements. Effective for applications for licenses submitted on
or after May 24, 2021 and set to expire December 31, 2021, this act amends G.S. 20-11 to require a
person who is at least 16 years old but less than 18 years old to have held a limited learner's permit
for at least six months in order to obtain a limited provisional license. Previously, the requirement
was twelve months.

S.L. 2021-33 (S 241): Modified utility vehicles. S.L. 2020-40 has defined and regulated modified
utility vehicles. Effective October 1, 2021, this act redefines a modified utility vehicle as motor
vehicle that
a. is manufactured or upfitted for off-road use;
b. has four wheels;
c. has headlamps, stop lamps, turn signal lamps, tail lamps, reflex reflectors, parking brakes,
rearview mirrors, speedometer, seat belts, and a vehicle identification number (VIN);
is at least 110 inches long, at least 58 inches wide, and at least 60 inches tall;
has a maximum speed of at least 40 miles per hour; and
f. does not require an operator or passenger to straddle a seat.

The act eliminates the requirement that modified utility vehicles have an engine displacement of
greater than 2400 cubic centimeters. The act also eliminates the requirement that modified utility
vehicles be equipped with windshields and windshield wipers but provides that the driver of and all
passengers on a modified utility vehicle that is not equipped with a windshield and windshield
wipers must wear a safety helmet. The act amends G.S. 20-121.1 to specify that, while modified
utility vehicles generally may be operated only on roadways where the posted speed limit is 55 miles
per hour or less, they may only be operated on a roadway with four or more travel lanes if the
posted speed limit is 35 miles per hour or less. For further discussion, see Shea Denning, 2021
Legislation Amends Rules for Modified Utility Vehicles, N.C. CRIM. L., UNC SCH. oF Gov’T BLOG (Jul. 26,
2021).

S.L. 2021-36 (H 743): Altering, destroying, or removing personal identification marks. Effective for
offenses committed on or after December 1, 2021, this act amends G.S. 14-160.1(c) to make
alteration, destruction, or removal of permanent identification marks from personal property a Class
1 misdemeanor if the personal property was valued at one thousand dollars ($1,000) or less at the
time of the offense or a Class H felony if the personal property was valued at more than one
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4)

thousand dollars ($1,000) at the time of the offense. This punishment likewise applies to knowingly
selling, buying, or being in possession of personal property of another on which the permanent
identification marks have been altered, defaced, destroyed or removed.

This act also amends G.S. 14-401.4(d) to make willfully removing, defacing, destroying, altering or
covering over any manufacturer's number or other distinguishing number or identification mark on
any machine or other apparatus a Class 1 misdemeanor if the farm machinery, farm equipment, or
farm apparatus was valued at less than $1,000 at the time of the offense or (2) a Class H felony if the
farm machinery, farm equipment, or farm apparatus was valued at $1,000 or more at the time of
the offense.

S.L. 2021-47 (S 255): Administration of justice. This act makes several changes to North Carolina’s
laws governing the administration of justice.

Order for arrest for failure to appear. Effective for orders and arrests issued on or after June 18,
2021, Section 6 of the act amends G.S. 15A-305 to specify that an order for arrest can only be issued
for a defendant's failure to appear as required by a duly executed criminal summons if the summons
charged the defendant with a criminal offense.

Court plea exceptions. Effective for pleas received on or after June 18, 2021, Section 7 of the act
revises G.S. 15A-1011 to expand the types of cases authorized for pleas to be received outside of
open court. This includes written pleas for the types of offenses specified in G.S. 7A-273(2) and G.S.
7A-273(2a) authorized under G.S. 7A-148(a) (including misdemeanor or infractions cases for alcohol
offenses, traffic offenses, hunting, fishing, State park and recreation area rule offenses, boating
offenses, open burning offenses and littering offenses, and misdemeanor dune or beach buggy
county ordinance violations).

Court proceedings by audio/video transmission. Effective for all proceedings occurring on or after
June 18, 2021, Section 9 of the act enacts G.S. 7A-49.6 granting a general authorization for judicial
officials to conduct proceedings of all types using an audio and video transmission in which the
parties, the presiding official, and any other participants can see and hear each other. The law
mandates:

e Each party to a proceeding involving audio and video transmission must be able to
communicate fully and confidentially with his or her attorney if the party is represented by
an attorney.

e Ina civil proceeding involving a jury, the court may allow a witness to testify by audio and
video transmission only upon finding in the record that good cause exists for doing so under
the circumstances.

e A party may object to conducting a civil proceeding by audio and video transmission. If the
presiding official finds that the party has demonstrated good cause for the objection, the
proceeding must not be held by audio and video transmission. If there is no objection, or if
there is an objection and good cause is not shown, the presiding official may conduct the
proceeding by audio and video transmission.

e Except as otherwise permitted by law, when the right to confront witnesses or be present is
implicated in criminal or juvenile delinquency proceedings, the court may not proceed by
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audio and video transmission unless the court has obtained a knowing, intelligent, and
voluntary waiver of the defendant's or juvenile respondent's rights.

e Proceedings conducted by audio and video transmission shall be held in a manner that
complies with any applicable federal and State laws governing the confidentiality and
security of confidential information.

e If the proceeding is one that is open to the public, then the presiding official must facilitate
access to the proceeding by the public and the media as nearly as practicable to the access
that would be available were the proceeding conducted in person.

o If the proceeding is required by law to be recorded, then the audio and video transmission
must be recorded in accordance with G.S. 7A-95, G.S. 7A-198, and other laws, as applicable.

e This section is not intended to limit the court's authority to receive remote testimony
pursuant to statutes that otherwise permit it.

e All proceedings under this section shall be conducted using videoconferencing applications
approved by the Administrative Office of the Courts.

Section 11 of the act repeals language in other statutes relating to authority to conduct specific
proceedings using audio or video technology to reflect the new general authorization for judicial
officials to conduct any proceeding using audio or video transmission pursuant to G.S. 7A-49.6.

Assignment of emergency judges. Effective June 18, 2021 and expiring July 1, 2022, Section 12 of the
act authorizes the Chief Justice of the Supreme Court to expand the active list of emergency
superior court judges to no more than 25, notwithstanding the limit of 10 set in G.S. 7A-52(a). This
section expands the Chief Justice's authority to include assignment of emergency judges to hold
regular or special sessions of court to address case management issues created by the COVID-19
pandemic.

Magistrate conduct. Effective for magistrate conduct on or after October 1, 2021, section 13 of the
act enacts G.S. 7A-171.3 to direct the Administrative Office of the Courts (AOC) to prescribe rules of
conduct for magistrates, including standards of professional conduct and timeliness, required duties
and responsibilities, and methods for ethical decision making. The law requires the AOC to prescribe
the rules by October 1, 2021 and requires the rules to be consistent with the US and State
constitutions.

Notice of expunction orders. Section 15 of the act amends G.S. 15A-150(b) to specify that
expunctions granted pursuant to G.S. 15A-146(a4) (governing cases when charges are dismissed or
there are findings of not guilty) are excluded from all clerk of superior court notice provisions of
subsection (b). This section also revises G.S. 15A-150(e) to authorize the Administrative Office of the
Courts (AOC) to provide notice to State and local agencies of expunctions grants pursuant to G.S.
15A-146(a4).

Service of motions. Effective for motions made on or after July 1, 2021, Section 16 of the act amends
G.S. 15A-951(b) and (c), regarding service and filing of motions, to require service upon the attorney
or defendant as provided in G.S. 1A-1, Rule 5 and to require filing proof of service with the court by
filing a certificate of service as provided by Rule 5(b1). The act eliminates the existing service
requirements that limit service to delivery or mail.
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6)

Declarations under penalty of perjury. Effective December 1, 2021, Section 17 of the act enacts G.S.
7A-98 to allow for matters filed electronically pursuant to rules promulgated by the Supreme Court
to be supported, evidenced, established, or proved by unsworn declaration in writing, subscribed by
the declarant and dated, that the statement is true under penalty of perjury, rather than under oath
or affirmation. The law provides that declarations given pursuant to this section shall be deemed
sufficient if given in substantially the following form: "I declare (or certify, verify, or state) under
penalty of perjury under the laws of North Carolina that the foregoing is true and correct. Executed
on (date). (Signature)."

The law further bars using unsworn statements for oral testimony; oaths of office; any statement
under oath or affirmation required to be taken before a specified official other than a notary public;
any self-proved will or codicil executed pursuant to G.S. 31-11.6; and any real property deed,
contract, or lease requiring an acknowledgement pursuant to G.S. 47-17.

Section 17(b) of the act expands G.S. 14-209 to include knowingly and intentionally making a false
statement in any unsworn declaration deemed sufficient pursuant to G.S. 7A-98 perjury, a Class F
felony.

S.L. 2021-68 (H 238): Possession of credit card skimming devices. Effective for offenses committed
on or after December 1, 2021, the act enacts new G.S. 14-113.9(a)(6), which prohibits the knowing
possession, sale, or delivery of a skimming device. The new provision does not apply to an
employee, officer, or agent of any of the following while acting within the scope of the person’s
official duties: a law enforcement agency; state or federal court; agency or department of the state,
local, or federal government; and a financial or retail security investigator employed by a merchant.

The act also amends G.S. 12-113.8 to add subsection (11), which defines a skimming device as a self-
contained device that
i is designed to read and store in the device's internal memory information encoded on the
computer chip, magnetic strip or stripe, or other storage mechanism of a financial
transaction card or from another device that directly reads the information from a financial
transaction card and
ii. is incapable of processing the financial transaction card information for the purpose of
obtaining, purchasing, or receiving goods, services, money, or anything else of value from a
merchant.
The act amends the existing definition of “scanning device” under G.S. 12-113.8(10) to specifically
exclude a skimming device. For further discussion, see Brittany Williams, New Criminal Provision
Prohibiting the Possession of Skimming Devices, N.C. CRIM. L., UNC ScH. oF Gov'T BLOG (July 6, 2021).

S.L. 2021-89 (H 297): DMV exemptions for deployed Armed Forces. Effective for any application to
remotely convert a provisional license submitted on or after October 1, 2021, this act amends G.S.
20-7 to require the Division of Motor Vehicles to offer remote conversion to the holder of a full
provisional license issued to a State resident if the provisional license holder is deployed out-of-state
as a member of the US Armed Forces. This act also adds new subsection (d) to G.S. 20-35 to provide
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8)
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a defense for the offense of driving without a license if the person was deployed as a member of the
US Armed Forces when the license expired and has obtained a renewed license within 30 days after
returning from deployment.

S.L. 2021-94 (H 522): Service/release of alternate jurors. Effective for jurors and alternate jurors
selected on or after October 1, 2021, this act modifies provisions regulating the service and release
of alternate jurors. The act amends G.S. 15A-1215(a) to (1) direct courts to ensure alternate jurors
do not discuss the case with anyone until they become a juror or are discharged; (2) permit
alternate jurors to become jurors at any time before a verdict is rendered; (3) require that jury
deliberations begin anew when an alternate juror becomes a juror; (4) provide that no more than
twelve jurors can participate in deliberations; (5) provide that alternate jurors must be discharged at
the same time and in the same manner as the original jury. For further discussion, see Shea
Denning, Replacing a Juror After Deliberations Begin, N.C. CRIM. L., UNC ScH. oF GoV'T BLOG (Aug. 5,
2021).

S.L. 2021-107 (H 312): Disclosure of felony convictions for the office of sheriff. Effective for
elections and appointments to the office of sheriff on or after October 1, 2021, this act amends G.S.
162-2 to disqualify a person who has been convicted of any felony from holding the office of sheriff.
The act requires any candidate for sheriff to file a valid disclosure statement at the time of filing a
notice of candidacy in accordance with new G.S. 17E-20 verifying that the individual has no prior
felony convictions or expungements of felony convictions.

The act further enacts new Article 3 of Chapter 17 of the General Statutes to provide for the process
for a candidate for the office of sheriff to request the North Carolina Sheriffs' Education and Training
Standards Commission to prepare a disclosure statement verifying that the individual has no prior
felony convictions or expungements of felony convictions. Under this Article, and notwithstanding
G.S. 15A-145.4 or G.S. 15A-145.5, the Commission may gain access to a candidate’s felony
conviction records, including those maintained in confidential files containing the names of persons
granted expunctions.

S.L. 2021-115 (H 84): Sex offender premises restrictions. Effective for offenses committed on or
after December 1, 2021, Section 1 of this act amends G.S. 14-208.18 to add that people required to
register who have committed any sexual exploitation of a minor offense in violation of G.S. 14-
190.16, G.S. 14-190.17, or G.S. 14-190.17A, or substantially similar federal offenses or substantially
similar offense in another state, are prohibited from knowingly being at the following locations:

(1) onthe premises of any place intended primarily for the use, care, or supervision of minors such
as schools, nurseries and playgrounds;

(2) within 300 feet of any location intended primarily for the use, care, or supervision of minors
when the place is located on premises that are not intended primarily for the use, care, or
supervision of minors;

(3) any place where minors frequently congregate such as libraries, amusement parks and
swimming pools, when minors are present; and

(4) on the State Fairgrounds during the period that the State Fair is conducted annually, the
Western NC Agricultural Center grounds during the period the NC Mountain State Fair is
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conducted, and on any other fairgrounds during the period an agricultural fair is being
conducted.

Effective for petitions filed on or after December 1, 2021, Section 2 of this act amends G.S. 15A-145
to exclude offenses requiring registration from eligibility for the expunction of records for first
offenders under the age of 18 at the time of conviction of certain misdemeanors, regardless of
whether the person is currently required to register.

Section 3 of this act amends G.S. 14-208.16 to prohibit registrants from knowingly residing at (1) any
location which is within 1,000 feet of any property line of a property on which any public or
nonpublic school or childcare center is located or (2) within any structure, any portion of which is
within 1,000 feet of any property line of a property on which any public or nonpublic school or child
care center is located. These residential restrictions apply to any registrant who did not establish his
or her residence, in accordance with G.S. 14-208.16(d), prior to August 16, 2006. Section 3 of this act
becomes effective December 1, 2021 and applies to offenses committed on or after that date by all
people registered or required to register on or after that date.

10) S.L. 2021-118 (S 301): Expunction eligibility for certain misdemeanors and felonies. {coming soon}

11) S.L. 2021-123 (S 207): Changes to Raise the Age. Effective for offenses committed on or after
12/1/2021, this act makes several changes to the Juvenile Justice Reinvestment Act.

Extended Commitments. Section 1 of this act allows for extended commitments to the youth
detention center for offenses committed at ages 16 and 17, per the chart below:

Age at offense | Offense type Commitment to age

Any first degree murder, first-degree forcible rape, first- 21
degree statutory rape pursuant, first-degree forcible
sexual offense, or first-degree statutory sexual

offense
Under 16 OtherB1-E 19
16 Other B1-E 20
17 OtherB1-E 21

Section 1 of the act makes conforming changes for release to Post Release Supervision 90 days prior
to aging out of custody for offenses at 16 and 17, and conforms a court’s authority to modify or
vacate orders to maximum terms of dispositions for offenses at 16 and 17, including new extended
commitments.

Reverse waiver and transfer. Section 3 of the act amends G.S. 7A-271 to give a superior court
authority to issue a secure custody order when remanding a case to district court. The district court
must have a secure custody hearing within 10 days and then ongoing secure custody hearings must
be held pursuant to the usual schedule in G.S. 7B-1906(b1).
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Prosecutorial discretion. Section 4 of the act amends G.S. 7B-2200.5 to add new subsection (al)
which allows a prosecutor to decline to transfer a mandatory transfer case for an offense at age 16
or 17, where the most serious offense charged is a Class D, E, F, or G felony. The prosecutor can
change their mind any time prior to adjudication.

Minimum age. Section 5 of the act amends G.S. 7B-1501 to raise the minimum age of delinquency to
8 for all offenses. This part of the act establishes limited delinquency jurisdiction for offenses
committed at ages 8 and 9 for only for Class A — G felonies and for any child who has a previous
adjudication of delinquency and is charged with a new crime. It also raises the minimum age for
undisciplined jurisdiction to 10.

New G.S. 7B-1501(1a) creates child consultation services for “vulnerable juveniles,” which is defined
in new G.S. 7B-1501(27b) as children ages 6 — 9 who commit a crime or infraction and are not
delinquent. Consultations can last up to 6 months with a possible 3-month extension and consist of
case management — screening, assessment, community resources, and programming—to child and
parent. The juvenile court counselor must work collaboratively with a Juvenile and Family Team, to
include the parent, guardian, or custodian of the juvenile, the Department of Social Services, the
local management entity or managed care organization, the local education authority, and all other
community stakeholders involved with the juvenile and family.

New Article 27A. Section 5 of this act also amends Chapter 7B of the General Statutes to add new
Article 27A to the Juvenile Code, titled “Authority Over Parents, Guardians, or Custodians of
Vulnerable Juveniles Who Are Receiving Juvenile Consultation Services.” The new Article requires
the following of these parents, guardians or custodians:
e if given sufficient notice, attend all scheduled meetings with the juvenile court counselor.
o if directed by the juvenile court counselor, attend parental responsibility classes that are
available in the district where the parent, guardian, or custodian resides.

The juvenile court counselor is required to engage parents, guardians and custodians in the
following ways:

e work to obtain any medical, surgical, psychiatric, psychological, or other evaluation or
treatment as needed for the juvenile. This includes finding a means for paying for such
services, including helping the parent, guardian, or custodian to apply for Health Choice
and/or Medicaid.

e with written recommendations of a qualified physician, surgeon, or mental health provider,
advise the parent, guardian, or custodian to be directly involved in the juvenile’s evaluation
or treatment and participate in medical, psychological, or other evaluation or treatment of
the juvenile that is in the juvenile’s best interests.

e work collaboratively with the Juvenile and Family Team. The Juvenile and Family Team is to
include the parent, guardian, or custodian; the Department of Social Services (DSS); the local
management entity or managed care organization; the local education authority; and all
other community stakeholders involved with the juvenile and family. The Juvenile and
Family Team and all local community agencies involved with the juvenile and their family
must be invited to all meetings scheduled with the juvenile and their parent, guardian, or
custodian.



The juvenile court counselors may opt to work with parents, guardians, and custodians. This
includes:

e with written orders or recommendations from a qualified mental or physical health provider
that are directed toward remedying behaviors or conditions that led to or contributed to the
juvenile consultation, recommend that the parent, guardian or custodian undergo
psychiatric, psychological, or other evaluation or treatment or counseling.

e with written orders or recommendations from a qualified mental or physical health
provider, recommend that the parent, guardian, or custodian seek funding through the
Division of Juvenile Justice and/or the local management entity and managed care
organization to pay the cost of any evaluation or treatment recommended for the parent,
guardian, or custodian.

e tothe extent they are able to do so, transport the parent, guardian, or custodian and the
juvenile to keep an appointment or to comply with the recommendations of the juvenile
court counselor.

The juvenile court counselor must make a report to the DSS if a parent, guardian, or custodian
refuses to follow the recommendations of the Juvenile and Family Team and the refusal puts the
juvenile at risk of abuse, neglect, or dependency. The DSS may file an abuse, neglect, or dependency
petition pursuant to the usual process DSS follows under G.S. 7B-403. The definition of neglected
juvenile contained in G.S. 7B-101 is amended to include any juvenile less than 18 years of age whose
parent, guardian, or custodian has refused to follow the recommendations of the Juvenile and
Family Team.

Mental health evaluations. Section 8 of this act amends G.S. 7B-2502 to include the following
provisions:

e After adjudication, in a case with suspected mental illness, developmental disability, or
intellectual disability, the court shall order JJ to make a referral for a CCA or equivalent
mental health assessment, unless one was conducted within the last 45 days before the
adjudication hearing

e Ifan assessment is ordered and, after reviewing the results, the court finds that there is
sufficient evidence that the juvenile has severe emotional disturbance, developmental
disability, or intellectual disability that substantially contributed to the delinquent behavior,
and juvenile is eligible for a Level 3 disposition and/or recommended for a PRTF, the court
shall order a care review team to be convened by JJ.

e The care review team must submit a recommendation to the court within 30 days of the
order convening the team

e The court must review the care team’s recommendation when determining disposition
pursuant to G.S. 7B-2501(c).

For further discussion on this session law, see Jacquelyn Greene, From 6 to 10: New Minimum Age
for Juvenile Delinquency and Undisciplined Jurisdiction, N.C. CRIM. L., UNC ScH. OF GoV’T BLOG (Oct. 4,
2021).
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12) S.L. 2021-128 (H 692): Restricting certain vehicle modifications. Effective for offenses committed
on or after December 1, 2021, this act amends G.S. 20-135.4(d) to prohibit operation of vehicles on
the highway if, by alteration of the suspension, frame, or chassis, the height of the front fender is 4
or more inches greater than the height of the rear fender. This act adds new subsection (17) to G.S.
20-17 to include a third or subsequent conviction for violating G.S. 20-135.4(d) as one of the
offenses for which the DMV must revoke an individual’s license. The act amends G.S. 20-19 to
require that the license revocation be for at least one year.

13) S.L. 2021-137 (H 536): Law enforcement duty to intervene. Effective for uses of force that occur on
or after December 1, 2021, Section 1 of this act adds new subsection (d1) of G.S. 15A-401, which
establishes the duty of law enforcement officers who observe another officer using excessive force
to intervene, if safe to do so, to prevent the use of excessive force. The observing officer is required
to report use of excessive force within 72 hours, even if the officer was unable to intervene. For
further discussion, see Shea Denning, New Requirement that Law Enforcement Officers Intervene
and Report Excessive Use of Force, N.C. CRIM. L., UNC SCH. OF GoV'T BLOG (Sept. 13, 2021).

14) S.L. 2021-138 (S 300): Criminal justice reform. This act makes several changes to North Carolina’s
laws related to criminal justice.

First appearance. Effective for criminal processes served on or after December 1, 2021, Section 14 of
this act amends G.S. 15A-601 to modify the first appearance process. G.S. 15A-601(a) is amended to
include defendants charged with misdemeanors and held in custody via a magistrate’s order under
G.S. 15A-511 or one of the criminal processes charging crimes covered by Article 17 (citation or
warrant for arrest). G.S. 15A-601(c) has been amended to change the deadline for first appearances
from 96 hours to 72 hours. G.S. 15A-601(e) is amended to permit magistrates to conduct first
appearance if the clerk is not available. For further discussion, see Tom Thornburg, Changes in North
Carolina’s First Appearance Process, Effective for Criminal Processes Served on or after December 1,
2021, N.C. CRIM. L., UNC ScH. oF GoV'T BLOG (Sept. 8, 2021).

Satellite-based monitoring. {coming soon}

Resist, obstruct, delay offenses. Effective for offenses committed on or after December 1, 2021,
Section 19 of this act amends G.S. 14-223 to create new crimes for willfully and unlawfully resisting,
delaying or obstructing an officer and causing serious injury to an officer in the process. New G.S.
14-233(b) makes it a Class | felony to willfully and unlawfully resist, delay, or obstruct a public officer
in discharging or attempting to discharge an official duty if the resistance, delay or obstruction
proximately causes an officer’s serious injury. New G.S. 14-233(c) makes this behavior a Class F
felony if it is the proximate cause of an officer’s serious bodily injury. New G.S. 14-233(d) defines
“serious bodily injury” as bodily injury that creates a substantial risk of death, or that causes serious
permanent disfigurement, coma, a permanent or protracted condition that causes extreme pain, or
permanent or protracted loss or impairment of the function of any bodily member or organ, or that
results in prolonged hospitalization.
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15) S.L. 2021-154 (S 99): Theft of catalytic converters. Effective for offenses committed on or after
December 1, 2021, Section 1 of this act amends G.S. 14-72.8 to make larceny of a catalytic converter
a Class | felony. The changes create a presumption of felony larceny of a catalytic converter when a
person is in possession of a catalytic converter that has been removed from a motor vehicle, unless
the person is (1) an employee or agent of a company or an individual acting in their official duties for
a motor vehicle dealer, motor vehicle repair shop, secondary metals recycler, or salvage yard that is
licensed, permitted, or registered pursuant to State law; or (2) an individual who possesses vehicle
registration documentation indicating that the catalytic converter in the individual's possession is
the result of a replacement of a catalytic converter from a vehicle registered in that individual's
name.
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