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I. Introduction

Several recent issues in this series have focused on the procedures magistrates should follow in conducting initial appearances. The procedures involving criminal cases generally are
described in detail in Administration of Justice Bulletin No. 2009/08 (“Criminal Procedure for
Magistrates”). Criminal cases involving implied consent laws, such as a charge of suspicion of
impaired driving or an alcohol-related offense, may require magistrates to carry out several
additional processes during the initial appearance. For example, magistrates may be required to
revoke the defendant’s driver’s license, order that a vehicle driven by the defendant be seized and
impounded, consider whether the defendant should be detained because his or her impairment
poses a danger to others, and inform the defendant of the procedure for having witnesses appear
at the jail to observe his or her condition or perform additional chemical analyses. The applicability of these procedures depends on the existence of factors specific to each.
The procedures for detaining impaired drivers and for informing defendants of their right to
secure witnesses and to obtain further chemical analyses are described in Administration of
Justice Bulletin No. 2009/07 (“What’s Knoll got to do with It? Procedures in Implied Consent
Cases to Prevent Dismissals under Knoll”). This bulletin focuses on the aforementioned procedures governing civil license revocation and the seizure and impoundment of motor vehicles.
This discussion is flanked at the beginning by a review of police processing procedures in
implied consent cases and at the end by two appendixes. Appendix A contains Administrative
Office of the Courts (AOC) forms referenced in the discussion, and Appendix B presents flowcharts illustrating the processes for ordering the revocation of a civil license and the seizure of
motor vehicles.
Shea Riggsbee Denning is a School of Government faculty member specializing in motor vehicle law.
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II. Police Processing Duties in Implied Consent Cases

To understand the procedures applicable in connection with an initial appearance for an
implied consent offense, one must first consider the activities undertaken by law enforcement
officers and chemical analysts before that appearance.
When a person is arrested for an implied consent offense, or if criminal process has been
issued, including a citation, a law enforcement officer who has reasonable grounds to believe
that the person charged has committed the offense may require that person to undergo chemical analysis.1 The officer is authorized to transport the accused to any location within North
Carolina for the purposes of administering one or more chemical analyses.2
North Carolina law defines chemical analysis as a test or tests of the breath, blood, or other
bodily fluid or substance of a person performed in compliance with statutory requirements
to determine the person’s blood–alcohol level or the presence of an impairing substance.3 The
concentration of alcohol in a person is expressed either as grams of alcohol per 100 milliliters of
blood or as grams of alcohol per 210 liters of breath.4 The results of a defendant’s alcohol concentration determined by a chemical analysis are reported to the hundredths, with any result
between hundredths reported to the next lower hundredth.5
Before any type of chemical analysis is administered, a person charged with an implied consent offense must be taken before a chemical analyst, defined as a person granted a permit by
the Department of Health and Human Services under G.S. 20-139.1 to perform such analyses.6
The analyst must first tell the person, and provide notice in writing of, the following rights:
1. You have been charged with an implied-consent offense. Under the impliedconsent law, you can refuse any test, but your driver’s license will be revoked
for one year and could be revoked for a longer period of time under certain
circumstances, and an officer can compel you to be tested under other laws.
2. The test results, or the fact of your refusal, will be admissible in evidence at trial.
3. Your driving privilege will be revoked immediately for at least thirty days if you
refuse any test or if the test result is 0.08 or more, 0.04 or more if you were driving
a commercial vehicle, or 0.01 or more if you are under the age of twenty-one.
4. After you are released, you may seek your own test in addition to this test.
5. You may call an attorney for advice and select a witness to view the testing
procedures remaining after the witness arrives, but the testing may not be
delayed for these purposes longer than thirty minutes from the time you are
notified of these rights. You must take the test at the end of thirty minutes even
if you have not contacted an attorney or your witness has not arrived.7

1. Section 20-16.2(a) of the North Carolina General Statutes (hereinafter G.S.).
2. G.S. 20-38.3(2).
3. G.S. 20-4.01(3a).
4. G.S. 20-4.01(1b). The alcohol concentration for breath tests is based on an assumption that a breath–
alcohol concentration of .10 grams per 210 liters of breath is equivalent to a blood–alcohol concentration
of .10 percent, or, in other words, a 2100 to 1 blood–breath ratio. See State v. Cothran, 120 N.C. App. 633,
635, 463 S.E.2d 423, 424 (1995).
5. Id.
6. G.S. 20-4.01(3b).
7. G.S. 20-16.2(a).
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If a law enforcement officer has reasonable grounds to believe that a person has committed an
implied consent offense, and the person is unconscious or otherwise in a condition that makes
the person incapable of refusing the test, the officer may direct the taking of a blood sample or
the administration of any other type of chemical analysis that may be effectively performed.8
There is no requirement in the North Carolina General Statutes (hereinafter G.S.) that the
chemical analyst inform such a person of the implied consent rights in G.S. 20-16.2(a) or that
the person be asked to submit to the analysis pursuant to G.S. 20-16.2(c).9
The law enforcement officer or the chemical analyst designates the type of test or tests to be
administered, that is, a test of blood, breath, or urine.10 The officer or chemical analyst then asks
the person to submit to the designated type of chemical analysis.11 A person’s refusal prevents
testing under the implied consent laws but does not preclude testing pursuant to other applicable procedures of law,12 such as pursuant to a search warrant or the exigency exception to the
search warrant requirement of the Fourth Amendment.13
Chemical analyses are most frequently obtained through utilization of a breath-testing
instrument.14 The North Carolina Department of Health and Human Services approves breathtesting instruments on the basis of results of evaluations by the department’s Forensic Tests for
Alcohol Branch.15 The breath-testing instrument currently authorized and used is the Intoximeter, Model Intox EC/IR II.16 The operational procedures for the instrument are prescribed by
administrative regulation.17 The regulations require that the person being tested be observed to
8. G.S. 20-16.2(b).
9. Id.
10. G.S. 20-16.2(c). Tests of urine are the only type of test of “other bodily fluid[s] or substances[s]”
currently conducted pursuant to the implied consent procedures.
11. Id.
12. Id.; see State v. Davis, 142 N.C. App. 81, 87, 542 S.E.2d 236, 240 (2001) (holding that results of blood
and urine tests obtained pursuant to search warrant issued after defendant refused blood test were properly admitted at defendant’s impaired driving trial, as “the General Assembly does not limit the admissibility of competent evidence lawfully obtained”).
13. See G.S. 20-139.1(d1) (providing that if a person refuses to submit to a test, a law enforcement
officer with probable cause may, without a court order, compel the person to provide blood or urine for
analysis if the officer reasonably believes that the delay necessary to obtain a court order would result in
the dissipation of the percentage of alcohol in the person’s blood or urine) and State v. Fletcher,
N.C.
App. ,
S.E.2d
(Jan. 19, 2010) (finding exigent circumstances warranting blood draw and upholding G.S. 20-139.1 as constitutional); see also Schmerber v. California, 384 U.S. 757 (1966) (concluding
that warrantless taking of defendant’s blood incident to his arrest for driving while impaired was constitutional under the Fourth Amendment where the officer reasonably believed he was confronted with an
emergency in which the delay necessary to obtain a warrant threatened the dissipation of alcohol in the
defendant’s blood and blood was taken in a hospital environment according to accepted medical practices); State v. Steimel, 921 A.2d 378 (N.H. 2007) (upholding as constitutional warrantless blood draw
to detect drugs incident to defendant’s arrest for aggravating driving while intoxicated and refusing to
distinguish between metabolization of alcohol and controlled drugs for purposes of applying the Fourth
Amendment’s exigency exception); People v. Ritchie, 181 Cal. Rptr. 773 (Cal. App. 1982) (upholding as
constitutional warrantless blood draw to detect drugs incident to defendant’s arrest for driving under the
influence of drugs).
14. 10A N.C.A.C. 41B .0101(2).
15. 10A N.C.A.C. 41B .0313.
16. 10A N.C.A.C. 41B .0322.
17. Id.
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ensure that he or she has not ingested alcohol or other fluids or regurgitated, vomited, eaten, or
smoked in the fifteen minutes immediately prior to the collection of a breath specimen18 as well
as the collection of two breath samples in which alcohol concentrations do not differ by more
than 0.02.19
A person’s willful refusal to submit to a chemical analysis may, depending on other factors,
result in the revocation of his or her driver’s license.20 A person is considered to have willfully
refused a chemical analysis when that person (1) is aware that he or she has a choice to take or
refuse to take the test, (2) is aware of the time limit within which he or she must take the test,
(3) voluntarily elects not to take the test, and (4) knowingly permits the prescribed thirty-minute
time limit to expire before electing to take the test.21
At the law enforcement officer’s discretion, a person may be asked to submit to a chemical
analysis of his or her blood or urine in addition to or in lieu of a chemical analysis of the person’s
breath.22 If a subsequent chemical analysis is requested, the person must again be advised of the
implied consent rights under G.S. 20-16.2(a).23 When a law enforcement officer specifies a blood
or urine test as the type of chemical analysis to be conducted, a physician, registered nurse,
emergency medical technician, or other qualified person must withdraw the blood sample or
obtain the urine sample.24 A person’s willful refusal to submit to a blood or urine test is a willful
refusal under G.S. 20-16.2.25
In an implied consent case in which a defendant is asked to submit to a chemical analysis, the
law enforcement officer and chemical analyst (who may be the same person) complete an AOCCVR-1A (Affidavit and Revocation Report; see Appendix A) averring that the implied consent
testing procedures have been followed. The affidavit, which in certain cases (discussed below)
serves also as a revocation report, typically is sworn and subscribed before the magistrate at the
initial appearance.
After completing all investigatory and other specified procedures, crash reports, and chemical analyses, a law enforcement officer must take the person before a judicial official for an initial
appearance.26
The procedures set forth in Article 24 of Chapter 15A of the General Statutes govern initial
appearances in implied consent cases just as they do in other criminal cases, except where
those procedures are modified by the implied consent offense procedures set forth in Article
2D of Chapter 20. The implied consent offense procedures permit a magistrate to hold an initial
appearance at any place within the county and require, “to the extent practicable,” that a magistrate “be available at locations other than the courthouse when it will expedite the initial
appearance.”27 To determine whether there is probable cause to believe a person charged with
an implied consent offense is impaired, a magistrate may review all alcohol screening tests28
18. 10 N.C.A.C. 41B s .0101(6).
19. G.S. 20-139.1(b3).
20. G.S. 20-16.2(d).
21. Etheridge v. Peters, 301 N.C. 76, 81, 269 S.E.2d 133, 136 (1980).
22. G.S. 20-139.1(b5).
23. Id.
24. G.S. 20-139.1(c).
25. G.S. 20-139.1(b5).
26. G.S. 20-38.3(5).
27. G.S. 20-38.4(a)(1).
28. A valid alcohol screening test must be performed with an approved portable breath-testing device,
such as an ALCO-SENSOR. G.S. 20-16.3(b), (c); 10A N.C.A.C. 41B .0501-.0503. A law enforcement officer
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and chemical analyses, and may receive testimony from any law enforcement officer concerning
impairment and the circumstances of the arrest.29 The magistrate also may observe the person
arrested.30

III. Civil License Revocations

State law requires the immediate civil revocation of driver’s licenses of certain persons charged
with implied consent offenses.31 When the results of a chemical analysis or reports indicating
a refusal to submit to a chemical analysis are available at the time of the initial appearance,
the law enforcement officer and chemical analyst must execute a revocation report before the
magistrate.32 The magistrate must, after completing any other proceedings involving the person,
determine whether there is probable cause to believe that the conditions requiring civil license
revocation are met.33
A. Conditions Requiring Civil License Revocation
A person’s driver’s license is subject to civil revocation under G.S. 20-16.5 if each of the following four conditions is satisfied:
1. A law enforcement officer has reasonable grounds to believe that the person has
committed an implied consent offense (see sidebar, p. 6).
2. The person is charged with an implied consent offense.
3. The law enforcement officer and the chemical analyst comply with the procedures
of G.S. 20-16.2 and -139.1 in requiring the person to submit to or in procuring a
chemical analysis.
4. The person:
a. willfully refuses to submit to the chemical analysis,
b. has an alcohol concentration of .08 or more within a relevant time after the driving,
c. has an alcohol concentration of .04 or more at any relevant time after the driving of a
commercial motor vehicle, or
d. has any alcohol concentration at any relevant time after the driving and the person is
under twenty-one years of age.
may use “[t]he fact that a driver showed a positive or negative result on an alcohol screening test, but not
the actual alcohol concentration result,” in determining probable cause for an implied consent offense.
G.S. 20-16.3(d). An officer also may use a driver’s refusal to submit to an alcohol screening test in determining probable cause. Id.
A different rule governs the use of alcohol screening tests in cases in which a defendant is charged
with driving by a person less than twenty-one years old after consuming alcohol. See G.S. 20-138.3(b2).
In such cases, a law enforcement officer, court, or administrative agency may use the results of an alcohol
screening test to determine whether alcohol was present in the driver’s body. Id. Thus not only may the
results of the test be used in such cases, but reliance on the results also is not limited to determining
probable cause.
29. G.S. 20-38.4(a)(2).
30. Id.
31. G.S. 20-16.5.
32. G.S. 20-16.5(c).
33. G.S. 20-16.5(e).
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Implied Consent Offenses
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

Impaired driving (G.S. 20-138.1),
Impaired driving in a commercial vehicle (G.S. 20-138.2),
Habitual impaired driving (G.S. 20-138.5),
Any death by vehicle or serious injury by vehicle offense under G.S. 20‑141.4 when
based on impaired driving or a substantially similar offense under previous law,
First- or second-degree murder (G.S. 14-17) or involuntary manslaughter (G.S. 14-18)
when based on impaired driving,
Driving by a person less than twenty-one years old after consuming alcohol or drugs
(G.S. 20-138.3),
Violating no-alcohol condition of limited driving privilege (G.S. 20-179.3),
Impaired instruction (G.S. 20-12.1),
Operating commercial motor vehicle after consuming alcohol (G.S. 20-138.2A),
Operating school bus, school activity bus, or child care vehicle after consuming alcohol
(G.S. 20-138.2B),
Transporting an open container of alcohol (G.S. 20-138.7(a)),
Driving in violation of restriction requiring ignition interlock (G.S. 20-17.8(f)).

Note: See G.S. 20-16.2(a1); -4.01(24a).

Although normally a person submits to chemical analysis only after he or she is arrested
and charged with an implied consent offense, a person who is stopped or questioned by a law
enforcement officer who is investigating whether that person may have committed an implied
consent offense may request that a chemical analysis be administered before any arrest or other
charge is made.34 Upon such a request, the officer must afford the person the opportunity to
have a chemical analysis of his or her breath, if available, in accordance with the procedures
required by G.S. 20-139.1(b).35 The notice of rights required prior to administration of a precharge test is prescribed by statute and differs slightly from the notice provided in a case in
which the person already has been charged with an implied consent offense.36 A precharge
chemical analysis can give rise to a license revocation if the following conditions are satisfied:37
1. The person requested a precharge chemical analysis pursuant to G.S. 20-16.2(i) and
2. The person has
a. an alcohol concentration of .08 or more at any relevant time after driving,
b. an alcohol concentration of .04 or more at any relevant time after driving a
commercial vehicle, or
c. any alcohol concentration at any relevant time after driving and the person is under
twenty-one years of age, and
3. The person is charged with an implied consent offense.

34. G.S. 20-16.2(i).
35. Id.
36. Id.
37. G.S. 20-16.5(b1).
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Driving in Violation of an Alcohol Restriction That Is Not an Implied Consent Offense
When a person’s license is restored after having been revoked as a result of the person’s conviction for being under the age of twenty-one and driving after consuming alcohol or drugs, for
impaired driving, or for another offense involving impaired driving specified in G.S. 20-19, the
license is restored with the restriction that the person not operate a motor vehicle while having
an alcohol concentration greater than 0.04 or, in the case of a second or subsequent restoration
or conviction of certain specified offenses involving impaired driving, 0.00.38 A person seeking
to have his or her license restored must agree to submit to a chemical analysis in accordance
with G.S. 20-16.2 at the request of a law enforcement officer who has reasonable grounds to
believe that the person is operating a motor vehicle on a highway or public vehicle area in violation of the restriction. The person must also agree to be transported by the officer to the place
where chemical analysis is to be administered.
Magistrates frequently question whether a person who drives in violation of such a restriction is subject to civil license revocation based merely on the violation of the alcohol restriction.
The usual answer is no. Driving in violation of an alcohol restriction imposed as a condition of
a license restoration pursuant to G.S. 20-19(c3) is not an implied consent offense, so the conditions for civil license revocation are not met based merely on violating such a restriction. That
said, there may be instances in which there is probable cause to believe that a person with an
alcohol restriction has, in addition to violating the conditions of a restricted license, also committed an implied consent offense. In such a case, if the other conditions for civil license revocation exist, the civil revocation must be issued.
One reason for the confusion may be that in addition to its use in the civil revocation context,
the AOC-CVR-1A is used also to report violations of alcohol concentration restrictions to the
North Carolina Department of Motor Vehicles (DMV). G.S. 20-16.2(c1) requires that when a
person’s driver’s license has an alcohol concentration restriction and the results of a chemical
analysis establish a violation of that restriction, or when a law enforcement officer has reasonable grounds to believe that the person has violated another provision of the restriction, the law
enforcement officer must execute an affidavit regarding the violation and “immediately mail” it
to the DMV.
The officer must designate in item 2 of AOC-CVR-1A the type of driver’s license restriction
and specify in item 3 the nature of the restriction violation. Upon receipt of a properly executed
AOC-CVR-1A setting forth a restriction violation, the DMV must notify the person that the
person’s driver’s license is revoked for the period of time specified under G.S. 20-19, effective on
the tenth calendar day after the mailing of the revocation order, unless before the effective date
of the order the person requests in writing a hearing before the DMV.39
Driving in Violation of Ignition Interlock Restriction
Certain persons convicted of impaired driving may have their licenses restored only in conjunction with an ignition interlock restriction.40 A person whose license is revoked as a result
of a conviction of impaired driving pursuant to G.S. 20-138.1 who had either (1) an alcohol
concentration level of 0.15 or higher or (2) a prior conviction for an offense involving impaired
driving, that offense having occurred within seven years immediately preceding the date of
38. G.S. 20-19(c3).
39. G.S. 20-19(c5).
40. G.S. 20-17.8.
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the offense for which the person’s license is revoked, may have his or her license restored only
with an ignition interlock restriction.41 This requires that a person operate only a vehicle that
is equipped with a functioning ignition interlock system.42 The person must personally activate
the ignition interlock system before driving the vehicle.43 An alcohol concentration restriction of
0.04 or 0.00 also applies, with the level dependant on the circumstances of the conviction giving
rise to the ignition interlock requirement.44
A person who violates an ignition interlock restriction commits the offense of driving while
license revoked (DWLR) under G.S. 20-28(a) and is subject to punishment and license revocation as provided in that section.45 If a law enforcement officer has reasonable grounds to believe
that a person subject to an ignition interlock restriction has consumed alcohol while driving,
or has driven while any previously consumed alcohol remains in his or her body, the suspected
offense of DWLR is an alcohol-related offense subject to the implied consent provisions of
G.S. 20-16.2.46
Thus certain violations of ignition interlock restrictions constitute implied consent offenses.
If a person is charged with such an offense and the other requirements of G.S. 20-16.5 are satisfied, the magistrate must order the person’s driver’s license civilly revoked under G.S. 20-16.5.
The person’s license also will be suspended pursuant to G.S. 20-17.8, which provides that
when a person subject to an ignition interlock restriction is charged with DWLR based on a violation of the ignition interlock restrictions set forth in G.S. 20-17.8(b)47 and the judicial official
finds probable cause for the charge, the person’s license is suspended pending the resolution of
the case. G.S. 20-17.8 provides that the judicial official must require the person to surrender the
license and inform the person that he or she is not entitled to drive until the case is resolved.
B. Affidavit and Revocation Report (AOC-CVR-1A)
In implied consent cases in which the law enforcement officer and a chemical analyst determine
that the conditions requiring an immediate civil license revocation exist, the law enforcement
officer and chemical analyst (who may be the same person) must execute an AOC-CVR-1A.48
41. G.S. 20-17.8(l) sets forth a medical exception to the ignition interlock requirement for people who
establish that they are not capable of personally activating the ignition interlock system.
42. G.S. 20-17.8(b)(1).
43. G.S. 20-17.8(b)(2).
44. G.S. 20-17.8(b)(3).
45. G.S. 20-17.8(f).
46. Id.
47. These restrictions are that the person (1) operate only a vehicle equipped with interlock, (2) personally activate the ignition interlock before driving, and (3) comply with the alcohol concentration restrictions. The requirement that a person subject to ignition interlock have all registered vehicles owned
by that person equipped with ignition interlock unless the DMV determines that one or more vehicles
owned by that person are relied upon by a family member for transportation and that the vehicle is not
in the possession of the restricted person is contained in G.S. 20-17.8(c1). Thus a violation of this requirement alone does not give rise to a G.S. 20-17.8(f) revocation. Nor would it constitute an implied consent
offense, since it would not involve the consumption of alcohol while driving or driving while previously
consumed alcohol remains in the body.
48. The charging officer may also perform the work of the chemical analyst—the person authorized to
conduct chemical analyses of the breath—if the officer has a current permit issued by the Department of
Health and Human Services authorizing the officer to perform a breath test using the type of instrument
employed. G.S. 20-139.1(b1).
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This report is a sworn statement by a law enforcement officer and chemical analyst containing
facts indicating that the conditions requiring a civil license revocation are met and reporting
whether the person has a pending offense for which the person’s license had been or is revoked
under the civil revocation statute.49
A law enforcement officer must ensure that the AOC-CVR-1A is expeditiously filed with the
appropriate judicial official. If no revocation report has previously been filed and the results
of the chemical analysis or the reports indicating the defendant’s willful refusal to submit to a
chemical analysis are available, the law enforcement officer must file the report with the judicial official conducting the initial appearance on the underlying criminal charge—typically a
magistrate.50
After completing any other proceedings involving the person, the magistrate must determine
whether there is probable cause to believe that the conditions requiring civil license revocation
are satisfied.51 If the magistrate determines that the requirements are met, the magistrate must
enter an order revoking the defendant’s license for the requisite period, unless the exception
for revoked licenses, described below, applies.52 The revocation begins at the time the order is
issued.53
Exception for Revoked Licenses
If the magistrate finds that the person whose license is subject to civil revocation has a currently
revoked driver’s license, no limited driving privilege, and will not become eligible for restoration of his or her license or a limited driving privilege during the period of civil revocation, the
magistrate is not required to issue the civil revocation order.54 If this exception applies and the
revocation order is not issued, the magistrate must file in the records of the civil proceeding a
copy of any documentary evidence and set out in writing all other evidence on which he or she
relied in making that determination.55

49. G.S. 20-16.5(a)(4). If the charging officer and the chemical analyst are different people, the officer
will complete the pertinent part of one AOC-CVR-1A (paragraphs 1–5), and the chemical analyst will
complete the remaining portions (paragraphs 6–14) of a separate AOC-CVR-1A. If one chemical analyst analyzes a person’s blood and another chemical analyst informs a person of his or her rights and
responsibilities under G.S. 20-16.2, the affidavit and report must include the statements of both analysts.
The officer also must state in the last block of paragraph 4 of the AOC-CVR-1A whether the person has
a pending offense for which the person’s license has been or is revoked under G.S. 20-16.5, as this will
affect the length of the revocation period.
50. G.S. 20-16.5(d)(1). If no report has previously been filed and the results or reports indicating a
refusal were not available at the initial appearance, the report must be filed with a judicial official conducting any other proceeding relating to the underlying criminal charge at which the person is present.
G.S. 20-16.5(d)(2). If neither G.S. 20-16.5(d)(1) nor (d)(2) is applicable at the time the law enforcement officer must file the report, the report must be filed with the clerk of superior court in the county in which
the underlying criminal charge has been brought. G.S. 20-16.5(e).
51. G.S. 20-16.5(e).
52. A person’s license is subject to immediate civil revocation if the aforementioned statutory requirements are met—even if the person was driving a vehicle for which no license was required, such as a
moped, bicycle, or lawn mower.
53. G.S. 20-16.5(e).
54. G.S. 20-16.5(n).
55. Id.
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Multiple Offenses
A person may be charged with more than one implied consent offense arising from a single
event. For example, as a result of one episode of driving while impaired a person may be charged
under G.S. 20-138.1 as well as under G.S. 20-138.3, if the driver is less than twenty-one years
old. Both of these offenses are implied consent offenses that, when combined with other requisite factors, require a civil license revocation. However, when a defendant is charged with more
than one offense requiring a civil license revocation based on conduct arising from a single
occurrence, only one civil license revocation should be issued.

C. Revocation Order When the Person Is Present (AOC-CVR-2)
The form a magistrate must use to enter a revocation order is AOC-CVR-2 (Revocation Order
When Person Present; see Appendix A). The magistrate must check the appropriate box under
paragraph 4 of the findings for probable cause section to indicate whether the defendant (a) willfully refused to submit to a chemical analysis, (b) had an alcohol concentration of .08 or more at
any relevant time after driving, (c) had an alcohol concentration of .04 or more at any relevant
time after the driving of a commercial motor vehicle, or (d) had any alcohol concentration at
any relevant time after the driving and, at the time of the offense, was under twenty-one years of
age. If the defendant has been charged with an offense for which his or her license had been or is
revoked pursuant to G.S. 20-16.5 and that offense is pending, the magistrate must so indicate by
checking paragraph 5 in the same section.
The magistrate must then complete the order portion of AOC-CVR-2. The magistrate must
indicate whether the revocation is in effect for at least thirty days from (1) the date the order is
entered [box 1], (2) the date the defendant surrenders his or her driver’s license to the court or
demonstrates that he or she is not currently licensed to drive [box 2], or (3) the date he or she
surrenders his or her driver’s license to the court or demonstrates that he or she is not currently
licensed to drive and indefinitely until a final judgment, including appeals, has been entered
for the current offense and for all pending offenses for which his or her driver’s license had
been or is revoked under G.S. 20-16.5 [box 3]. If the person surrenders his or her license at the
time of revocation and has no pending offenses for which the license was or is revoked under
G.S. 20-16.5, the magistrate checks box 1. If the person does not surrender his or her license
at the time of the revocation but has no pending offenses for which the license was revoked,
the magistrate checks box 2. If the magistrate checked box 5 in the findings for probable cause
section, indicating that the person has a pending offense for which his or her license is or was
civilly revoked, the magistrate must check box 3 in the order portion of the form, indicating that
the current civil revocation is indefinite in duration. Again, these provisions provide the starting date for measuring the minimum term of the revocation. The defendant’s license is revoked
immediately upon being ordered.
Notifying the Defendant
The magistrate must give the defendant a copy of the revocation order. Although G.S. 20-16.5
does not require that the magistrate orally notify the defendant of the revocation period, a
magistrate should, in the interest of securing compliance with the revocation, inform the defendant that his or her license is revoked for at least thirty days. If box 3 of the order portion of
AOC-CVR-2 is checked, indicating an indefinite revocation, the magistrate should inform the
defendant that his or her license is revoked for at least thirty days and that it remains revoked
indefinitely, until a final judgment is entered for the current offense and all pending offenses for
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which his or her license had been or is revoked under G.S. 20-16.5. The magistrate must state in
the order and personally inform the defendant that he or she may request a hearing to contest
the validity of the revocation order and that his or her license remains revoked pending that
hearing.56
Surrender of License
Upon entering the revocation order, the magistrate must order the person to surrender his or
her license and, if necessary, may order a law enforcement officer to seize the license.57 Licenses
issued by jurisdictions other than North Carolina are covered by the surrender provisions and
must, like North Carolina driver’s licenses, be surrendered to the magistrate.58
A person may surrender the license by turning over to a court or a law enforcement officer his
or her most recent, valid driver’s license or learner’s permit or a limited driving privilege issued
by a North Carolina court.59 In July 2008, the North Carolina DMV launched a central system
for issuing licenses.60 Under this system, a person who applies to renew his or her driver’s license
does not receive a newly minted license from the local DMV office.61 Instead, the person receives
a temporary driving certificate valid for twenty days.62 In the interim, the person’s driver’s
license is produced at a central location and then mailed to the applicant.63 When a magistrate
orders a civil license revocation for a person who has a temporary driving certificate rather than
a renewed license, the magistrate should require the driver to surrender the temporary certificate. The magistrate should further instruct the person that upon receiving his or her renewed
license in the mail, he or she must surrender it to the office of the clerk for superior court for the
remainder of the revocation period.
No License or Lost License (AOC-CVR-8)
A person who is validly licensed but unable to locate his or her license may surrender the license
by filing with the clerk form AOC-CVR-8 (Affidavit—No License; see Appendix A), indicating
why, though validly licensed, he or she does not possess the license card.64 A person who is not
licensed to drive in North Carolina and thus has no license from North Carolina or elsewhere
may complete AOC-CVR-8 and submit the affidavit to either the magistrate or the clerk. A
person also may demonstrate to the magistrate that he or she is not licensed by producing
appropriate identification that the magistrate can check against North Carolina DMV records.
If a person submits AOC-CVR-8 to establish that he or she does not have a license or otherwise
demonstrates to the magistrate that he or she has no license, the magistrate must check box 3 in
the supplemental findings and order section on side two of AOC-CVR-2, indicating that the person demonstrated that he or she was not currently authorized to drive in North Carolina, and
record the time and date in the first sentence of this section of the form. The magistrate must
then sign and date the supplemental findings and order section.
56. G.S. 20-16.5(e).
57. Id.
58. G.S. 20-16.5(a)(5).
59. Id.
60. See G.S. 20-7(f)(5).
61. Id.
62. Id.
63. Id.
64. G.S. 20-16.5(a)(5).

© 2010 School of Government. The University of North Carolina at Chapel Hill

12

Administration of Justice Bulletin

For Persons Who Do Not Have a Pending Implied Consent Charge at the
Time of the Current Offense, the Civil Revocation Concludes When:
1. The person has surrendered his or her license or has demonstrated to the
court that he or she has no license or has lost his or her license;
2. Thirty days (forty-five days if the person fails to surrender his or her license within
five working days after the effective date of a revocation order issued by a clerk
and served by mail) have passed since the license was surrendered; and
3. The person has paid the $100 in costs.
If within five working days of the effective date of the order the person does not surrender his
or her license or demonstrate that he or she is not currently licensed, the clerk must immediately enter a Drivers License Pick-Up Order (AOC-CVR-4; see Appendix A).65
Revocation Period
A civil license revocation ordered by a magistrate begins at the time the revocation order is
issued and continues until the person’s license has been surrendered for the minimum revocation period (discussed below) and the person has paid the applicable costs.66 Revocations under
G.S. 20-16.5 are never shorter than thirty days from the date the person surrenders the license.
The revocation period may be longer, depending on whether, at the time of the present implied
consent offense, the person has a pending offense for which his or her license was or has been
revoked under G.S. 20-16.5.
The above sidebar sets forth the revocation period for persons who do not have an implied
consent charge pending at the time of the current offense. For a person who, at the time of the
new offense has a pending implied consent charge for which his or her license was or is civilly
revoked, the new civil revocation is indefinite and lasts until a final judgment (including all
appeals) has been entered for the current offense and all pending implied consent offenses. In no
event may the revocation period be shorter than thirty days. This indefinite revocation period
applies regardless of whether the civil revocation in the earlier case was in place at the time of
the instant offense; the key is whether the prior implied consent charge itself is still pending.

D. Contesting a License Revocation (AOC-CVR-5)
As previously mentioned, a person whose license is revoked under G.S. 20-16.5 may request a
hearing to contest the validity of the revocation. The request must be in writing and may be
made at the time of the person’s initial appearance or within ten days of the effective date of
the revocation.67 The appropriate form for this situation is AOC-CVR-5 (Request for Hearing
to Contest License Revocation; see Appendix A). It must be made to the clerk or a magistrate
designated by the clerk and must specify the grounds upon which the revocation is challenged.68
The ensuing hearing must be limited to the grounds specified in that request.69

65. G.S. 20-16.5(e).
66. Id.
67. G.S. 20-16.5(g).
68. Id.
69. Id.
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The person may specifically request that the hearing be conducted by a district court judge.70
If the person does not make that request, the hearing must be conducted by a magistrate
assigned by the chief district court judge to conduct such hearings.71 The General Statutes are
silent on the matter, but in order to ensure an impartial review, the review hearing should be
held by a magistrate other than the magistrate who entered the initial revocation order. If the
person does request that a district court judge hold the hearing, it must be conducted within the
district court district by a district court judge assigned to conduct such hearings.72 The revocation remains in effect pending the hearing.73 The hearing must be held within three working
days following the request if the hearing is before a magistrate or within five working days if
before a district court judge.74 If the hearing is not held and completed by a magistrate within
three working days or by a district court judge within five working days of the written request,
the judicial official must enter an order rescinding the revocation, unless the person contesting
the revocation contributed to the delay.75 If the person requesting the hearing fails to appear at
the hearing or at any rescheduled hearing after having been property notified, he or she forfeits
the right to a hearing.76
A witness may submit evidence via affidavit at the hearing unless the witness is subpoenaed.77
Any person who appears and testifies is subject to questioning by the judicial official conducting the hearing, and the judicial official may adjourn the hearing to seek additional evidence if
he or she deems necessary.78 If the hearing is adjourned, it must be reconvened and the matter resolved within the applicable time limit (three working days if held by the magistrate, five
working days if held by a district court judge).79 The person contesting the validity of the revocation may, but is not required to, testify on his or her own behalf.80 Unless contested by the person requesting the hearing, statements in the revocation report may be accepted as true by the
judicial official.81 If any relevant condition under G.S. 20-16.5(b) is contested, the judicial official
must find by the greater weight of the evidence that the condition was met in order to sustain
the revocation.82 At the end of the hearing, the judicial official must enter an order on side two
of AOC-CVR-5 sustaining or rescinding the revocation. The decision of the judicial official is
final and may not be appealed.83
E. Return of License
After the applicable period of revocation has passed, or if a magistrate or judge orders the revocation rescinded, the person whose license was revoked may apply to the clerk for return of the
surrendered license. The clerk generally keeps surrendered licenses rather than mailing them to
70. Id.
71. Id.
72. Id.
73. G.S. 20-16.5(g).
74. Id.
75. Id.
76. Id.
77. Id.
78. Id.
79. G.S. 20-16.5(g).
80. Id.
81. Id.
82. Id.
83. Id.
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the DMV. An exception applies if the person’s license is revoked pursuant to G.S. 20-16.5 and
under another section of Chapter 20. In such cases, the clerk must surrender the license to the
DMV if the G.S. 20-16.5 revocation can end before the other revocation.84 The $100 in costs85
still must be paid before the G.S. 20-16.5 civil revocation may be terminated, even after the
other revocation ends.86
Upon application, a clerk must return a person’s license if (1) the applicable period of revocation has passed and the person has paid the $100 in costs or (2) the magistrate or judge has
rescinded the revocation.87 If the license has expired, the clerk may return it to the person with
a caution that it is no longer valid.88 If the person has surrendered his or her copy of a limited
driving privilege and is no longer eligible to use it, the clerk must make a record that the limited
driving privilege was withheld.89 The clerk must then forward that record to the clerk in the
county in which the limited driving privilege was issued for inclusion in the case file.90
F. Nature of Revocation
Civil license revocations pursuant to G.S. 20-16.5 are intended to “prevent unsafe and unfit
drivers from operating vehicles and endangering the citizens of North Carolina”91 rather than
to punish drivers for conduct for which they have not yet been convicted. A civil revocation
pursuant to G.S. 20-16.5 revokes a person’s privilege to drive in North Carolina regardless of the
source of his or her authorization to drive.92 Revocations under G.S. 20-16.5 are independent of
and run concurrently with other revocations.93 A court that imposes a period of revocation upon

84. An exception applies for out-of-state licenses revoked because the driver refused to submit to a
chemical analysis. When a person refuses to submit to a chemical analysis, the person’s license is revoked
by the DMV for twelve months, unless the person requests a hearing on the matter and the DMV concludes that certain statutory requirements are not met. G.S. 20-16.2(d). Upon refusal by a nonresident
and out-of-state license holder, the DMV may revoke only the person’s privilege to drive in North Carolina—not the person’s privilege to drive in his or her home state. See G.S. 20-16.2(f) (providing for notice to
other states of revocation of nonresident’s privilege to drive a motor vehicle in North Carolina based on a
refusal to submit to a chemical analysis); see also State v. Streckfuss, 171 N.C. App. 81, 85–87, 614 S.E.2d
323, 326–327 (2005) (implicitly recognizing that North Carolina lacks authority to prohibit a nonresident
from driving in his or her home state). For this reason, the DMV will not accept out-of-state licenses, and
the clerk must return such licenses to the license holder upon satisfaction of the conditional revocation
period and payment of costs. The DMV will, however, pursuant to the provisions of G.S. 20-16.2(f), notify
both the state of the person’s residence and any state in which the person is licensed of the revocation of
the North Carolina driving privilege.
85. Of the total fee, 50 percent is credited to the state’s general fund; 25 percent must be used for the
statewide chemical alcohol testing program administered by the Forensic Tests for Alcohol Branch of
the Department of Health and Human Services; and the remaining 25 percent must be remitted to the
county as reimbursement for jail expenses incurred due to enforcement of the impaired driving laws.
G.S. 20-16.5(j).
86. G.S. 20-16.5(h).
87. Id.
88. Id.
89. G.S. 20-16.5(h).
90. Id.
91. State v. Evans, 145 N.C. App. 324, 332–333, 550 S.E.2d 853, 859 (2001).
92. G.S. 20-16.5(i).
93. Id.
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conviction of an offense involving impaired driving may not give credit for any period of revocation imposed under G.S. 20-16.5.94
G. Limited Driving Privileges
A person whose license is civilly revoked for thirty or forty-five days may apply to the court for a
limited driving privilege if the following conditions are met: (1) at the time of the alleged offense
the person held a valid driver’s license or one that had been expired for less than one year; (2)
except for the charge for which the license is currently revoked, the person does not have (a)
an unresolved pending charge involving impaired driving or (b) additional convictions for an
offense involving impaired driving since being charged for the violation for which the license is
currently revoked under G.S. 20-16.5; (3) the person’s license has been revoked for at least ten
days if the revocation period is thirty days or for at least thirty days if the revocation period is
forty-five days; and (4) the person has obtained a substance abuse assessment from a mental
health facility and registers for and agrees to participate in any recommended training or treatment program.95 Any district court judge authorized to hold court in the judicial district where
the case is pending is authorized to issue such a limited privilege.96 Other judicial officials, such
as clerks and magistrates, are not authorized to do so.
A person whose license has been indefinitely revoked (which occurs when the person has
a pending charge for an implied consent offense involving impaired driving at the time of the
instant alleged offense) may, after completing thirty days of revocation or forty-five days if the
license was surrendered more than five working days after the effective date of the revocation
order entered by the clerk, apply for a limited driving privilege.97 A judge of the division in which
the instant charge is pending may issue the limited driving privilege only if the privilege is necessary to overcome undue hardship and the person meets the following eligibility requirements:
(1) at the time of the offense, the person held either a valid driver’s license or a license that had
been expired for less than one year; (2) at the time of the offense the person had not within seven
years been convicted of an offense involving impaired driving; (3) after the current offense, he
or she has not been convicted of, or charged with, an offense involving impaired driving; and
(4) the person has obtained and filed with the court a substance abuse assessment of the type
required by G.S. 20-17.6 for restoration of a driver’s license.98
H. Driving While License Civilly Revoked
A person who drives while his or her license is civilly revoked commits the offense of DWLR
under G.S. 20-28. This is true even when the minimum revocation period has expired at the
time of the driving and the person is eligible to have his or license returned upon payment of
costs. G.S. 20-28(a1) provides that a person convicted of DWLR for driving after the minimum
revocation period had expired but before reclaiming his or her license is punished as if the
person has been convicted of the less serious offense of driving without a license. This reduced
punishment does not alter the charge or conviction of DWLR.

94. Id.
95. G.S. 20-16.5(p).
96. Id.
97. Id.
98. Id.
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IV. Vehicle Seizure and Impoundment

The final procedure discussed in this bulletin is vehicle seizure and impoundment. This procedure applies only to offenses involving impaired driving, which constitute a subset of the
broader category of implied consent offenses. G.S. 20-28.3 provides that a motor vehicle driven
by a person charged with an offense involving impaired driving is subject to seizure if at the
time of the violation (1) the driver’s license of the person driving the motor vehicle was revoked
as the result of a prior impaired driving license revocation as defined in G.S. 20-28.2(a) or (2) at
the time of the violation the person was not validly licensed and was not covered by an automobile liability policy.99
A judge later determines at the defendant’s sentencing or other hearing whether a motor
vehicle driven by an impaired driver and seized and impounded pursuant to G.S. 20-28.3 is subject to an order of forfeiture.100 The proceeds of any forfeiture sale are disbursed to the county
board of education.101
A. Key Terms Defined
An understanding of several terms is required to determine whether a motor vehicle is subject
to seizure pursuant to G.S. 20-28.3. The terms “motor vehicle,” “driving without a valid drivers license,” driving while “not covered by an automobile liability policy,” “offenses involving
impaired driving,” and “prior impaired driving license revocation” are defined in the following
paragraphs. The latter two terms also are defined on side two of AOC-CR-323 (Officer’s Affidavit for Seizure and Impoundment and Magistrate’s Order; see Appendix A).
Motor Vehicle
The term “motor vehicle” is defined as “[e]very vehicle which is self-propelled and every vehicle
designed to run upon the highways which is pulled by a self-propelled vehicle.”102 The term does
not include mopeds,103 which are vehicles with “two or three wheels, no external shifting device,
and a motor that does not exceed 50 cubic centimeters piston displacement and cannot propel
the vehicle at a speed greater than 30 miles per hour on a level surface.”104 Only motor vehicles
are subject to seizure pursuant to G.S. 20-28.3.
Offenses Involving Impaired Driving
The term “offenses involving impaired driving” is defined in G.S. 20-4.01(24a) to consist of the
following offenses:

•• impaired driving under G.S. 20-138.1,
•• habitual impaired driving under G.S. 20-138.5,
•• impaired driving in commercial vehicle under G.S. 20-138.2,
•• any offense under G.S. 20-141.4 (felony and misdemeanor death by vehicle and serious
injury by vehicle) based on impaired driving,
•• first- or second-degree murder under G.S. 14-17 based on impaired driving,
99. G.S. 20-28.3(a).
100. G.S. 20-28.2.
101. G.S. 20-28.2(d).
102. G.S. 20-4.01(23).
103. Id.
104. See G.S. 20-4.01(27)(d1)(incorporating definition of moped in G.S. 105-164.3(22)).
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•• involuntary manslaughter under G.S. 14-18 based on impaired driving,
•• substantially similar offenses committed in another state or jurisdiction.
As previously noted, a motor vehicle driven by a person during the commission of an
impaired driving offense (defined above) is subject to seizure in two circumstances: (1) if the
person’s driver’s license was revoked as a result of a prior impaired driving license revocation or
(2) if the person was not validly licensed and was not covered by an automobile liability policy.
Prior Impaired Driving License Revocations
This term is defined by G.S. 20-28.2(a) to include revocations made under any of the following
statutes:

•• G.S. 20-13.2: consuming alcohol or drugs or willful refusal by driver under age twenty-one
to submit to chemical analysis;
•• G.S. 20-16(a)(8b): driving while impaired on a military installation;
•• G.S. 20-16.2: refusal to take a chemical test;
•• G.S. 20-16.5: pretrial civil license revocation;
•• G.S. 20-17(a)(2): impaired driving or impaired driving in a commercial vehicle;
•• G.S. 20-138.5: habitual impaired driving;
•• G.S. 20-17(a)(12): transporting an open container of alcohol;
•• G.S. 20-17.2: court order not to operate motor vehicle (repealed effective December 1, 2006);
•• G.S. 20-16(a)(7): impaired driving while out of state resulting in revocation of North
Carolina driver’s license;
•• G.S. 20-17(a)(1): manslaughter or second-degree murder involving impaired driving;
•• G.S. 20-17(a)(3): felony involving use of motor vehicle involving impaired driving;
•• G.S. 20-17(a)(9): felony or misdemeanor death or felony serious injury by vehicle involving
impaired driving;
•• G.S. 20-17(a)(11): assault with motor vehicle involving impaired driving;
•• G.S. 20-28.2(a)(3): the laws of another state and the offense for which the person’s license
is revoked prohibits substantially similar conduct that, if committed in North Carolina,
would result in a revocation listed under any of the statutes listed above.
Driving without a Valid Driver’s License
With respect to the provision for seizure of a vehicle driven by a person charged with an
impaired driving offense who was driving without a license and without liability insurance, it is
important to note that a person who has a complete defense pursuant to G.S. 20-35 to a charge
of driving without a driver’s license is considered to have had a valid driver’s license at the time
of the violation. Thus a motor vehicle driven by such a person is not subject to seizure.105 A
person may not be convicted of the offense of driving a motor vehicle without a driver’s license
if the person demonstrates the following: (1) that at the time of the offense, the person had an
expired license, (2) that the person renewed the license within thirty days after it expired, and
(3) that the person could not have been charged with driving without a license because the
person had the renewed license when charged with the offense.106 Moreover, a person’s simple

105. G.S. 20-28.3(a).
106. G.S. 20-35(c).
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failure to carry a license on his or her person does not satisfy the “driving without a license”
prong so as to subject the vehicle to seizure.
Driving While Not Covered by Automobile Liability Policy
In addition to having probable cause to believe that the driver was charged with an impaired
driving offense and did not have a valid license, in order to seize a motor vehicle under
G.S. 20-28.3(a)(2), an officer must have probable cause to believe that the driver was not covered by an automobile liability policy. G.S. 20-309 requires financial responsibility in the
form of a liability insurance policy, financial security bond, or financial security deposit or by
qualification as a self-insurer, as a prerequisite to registration. G.S. 20-313 makes it a Class 1
misdemeanor for the owner of a motor vehicle registered or required to be registered in North
Carolina to operate the motor vehicle or permit the motor vehicle to be operated in the state
without having the required financial responsibility. It is important to note that G.S. 20-28.3(a)
(2)b. refers to whether the driver—not the motor vehicle—is covered by an automobile liability
policy. A person who drives a motor vehicle owned by someone else with the owner’s permission
is covered by the automobile liability policy for the motor vehicle being driven, if such a policy
exists.107 In addition, the authorized driver may be covered by an automobile liability insurance
policy under which he or she is an insured driver, even if the motor vehicle itself is not listed on
a policy.

B. Procedure for Ordering Seizure and Impoundment
Law enforcement officers who seize or plan to seize a motor vehicle pursuant to G.S. 20-28.3
must present to a magistrate within the county where the driver was charged an affidavit of
impoundment setting forth the basis upon which the motor vehicle has been or will be seized
for forfeiture.108 AOC-CR-323 is the form on which the officer may complete an affidavit in support of the seizure and/or impoundment. Upon determining that the statutory requirements
for seizure are met, a magistrate must order the vehicle held. The magistrate may do so on the
bottom portion of the same form (designated magistrate’s order). In addition to reviewing the
officer’s affidavit, the magistrate may request additional information and may hear from the
defendant if the defendant is present.109 If the motor vehicle has not yet been seized and the
magistrate determines that seizure is warranted, the magistrate must issue an order of seizure.110
If the vehicle already has been seized, and the conditions are satisfied, the magistrate orders that
the seized vehicle be impounded and held.111 The magistrate must provide a copy of the order to
the clerk of court, who, in turn, must provide copies to the district attorney and the attorney for
the county board of education.112 If the magistrate determines that the statutory requirements
for seizure and impoundment are not satisfied, the magistrate must order the vehicle released
to its owner upon payment of towing and storage fees.113 Towing and storage fees may not be

107. G.S. 20-279.21(b)(2).
108. G.S. 20-28.3(c).
109. Id.
110. Id.
111. Id.
112. Id.
113. Id.
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waived—even when the magistrate orders the vehicle released based on a finding that the statutory requirements for seizure have not been met.114
C. Exceptions to Seizure
There are two important exceptions to the above-described requirements for seizure of a motor
vehicle. A motor vehicle may not be seized if it has been reported stolen or if it is a rental vehicle
and the driver is not listed as an authorized driver under the rental contract.115 Other types of
what the statute refers to as “innocent owners” may secure the release of their motor vehicles
from impoundment, but those circumstances are not relevant to the magistrate’s consideration
of whether to order the vehicle seized and impounded.116
D. Executing an Order of Seizure
Orders of seizure are valid anywhere in North Carolina and may be carried out by any officer
with territorial jurisdiction who has subject matter jurisdiction for violations of G.S. Chapter 20.117
Such an officer may use reasonable force to seize the motor vehicle and may enter upon the
property of the defendant in order to accomplish the seizure.118 If an officer has probable cause
to believe that the motor vehicle is located on the property of someone other than the defendant, the officer may obtain a search warrant to enter that property for the purpose of seizing
the vehicle.119

V. Conclusion

In conducting initial appearances in implied consent cases, magistrates may be required to
carry out procedures in addition to those generally required for all criminal offenses. This
bulletin has described the steps for two of those additional processes: civil license revocation,
required in certain implied consent cases, and vehicle seizure and impoundment, required in
certain offenses involving impaired driving, a subset of implied consent cases. The following
AOC forms and procedural flowcharts are presented to assist magistrates in completing the
procedures associated with an initial appearance in an implied consent case.
114. G.S. 20-28.3(n).
115. G.S. 20-28.3(b).
116. See G.S. 20-28.3(e1), (e2), (e3).
117. G.S. 20-28.3(c1).
118. Id.
119. Id.
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Figure 1.

Appendix B

Magistrate Procedures for Initial Appearances in Implied Consent Cases
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STOP.
Inform LEO,
who must
release
defendant.

3URFHHGWR)LJXUH6HWWLQJ&RQGLWLRQVIRU3UHWULDO5HOHDVHDQG2UGHULQJ'HWHQWLRQLQ,PSOLHG&RQVHQW&DVHV
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Figure 2.

Setting Conditions for Pretrial Release and Ordering Detention in Implied Consent Cases

Conditions of pretrial release
must be determined in
accordance with G.S. 15A-534.
Use AOC-CR-200

Magistrate must consider:
1. nature of offense
2. weight of evidence
3. the defendant’s family ties, employment, financial resources, character, mental condition, time
of residence in the community, record of convictions, history of flight or failure to appear, whether
defendant is intoxicated to such a degree that he/she would be endangered by being released
without supervision, and any other evidence relevant to the issue of pretrial release
Magistrate must impose one of the following
conditions: (may also restrict travel, associations,
conduct, or place of abode)

1. Release on written
promise to appear

2. Release upon execution
of unsecured appearance
bond

3. Place defendant in custody of designated person or
organization: If condition 3 is imposed, defendant may
elect to execute a secured bond under 4.

Magistrate must impose conditions (1), (2), or (3) unless he/she determines that:
1. such release will not reasonably assure the appearance of the defendant at trial;
2. will pose a danger of injury to any person; or
3. is likely to result in destruction of evidence, subornation of perjury, or intimidation of potential witnesses.
(Special conditions must be imposed upon the defendant’s arrest for failure to appear)

Reasons for imposing condition 4 must be
recorded in writing if required by the
district’s bond policy.

Magistrate must issue order stating conditions imposed, inform defendant in writing of penalties for
violating conditions and advise the defendant that his/her arrest will be immediately ordered upon
violation. Order must be filed with clerk and a copy given to the defendant.

Is the defendant charged with an offense
involving impaired driving?

Defendant may be held in
custody until; 1. The
magistrate determines that
the defendant’s mental
and physical faculties are
no longer impaired to the
extent he/she presents a
danger; or 2. A sober,
responsible adult is willing
and able to assume
responsibility for the
defendant until he /she is
no longer impaired

Inform defendant of right to
communicate with counsel and
friends and circumstances under
which he /she may be released.
Proceed to Figure 3. Magistrate
Procedures for Providing Implied
Consent Notice.

NO

YES

Do you, the magistrate, find clear and
convincing evidence that the impairment of
the defendant’s physical or mental faculties
presents a danger of physical injury to the
defendant or others or damage to property if
he/she is released?

YES

4. Require execution of a
secured bond

NO

Complete AOC-CR-270. Specify reasons for
detention in “Findings” section of form. Note: When
Defendant is released, complete release portion of
AOC-CR-270. If release is to sober, responsible
adult, enter that person’s name on form. Sober,
responsible adult must sign.
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Figure 3.

Magistrate Procedures for Providing Implied Consent Notice
67$57+(5(
,VWKHGHIHQGDQWFKDUJHG
ZLWKDQLPSOLHGFRQVHQW
RIIHQVH"

<(6

12
,VWKHGHIHQGDQWJRLQJ
WRZDONRXWRI\RXU
FRXUWURRPLPPHGLDWHO\
±ZLWKRXWJRLQJWRMDLO"

STOP

12

<(6
&RPSOHWH$2&&5,QIRUP
GHIHQGDQWLQZULWLQJRISURFHGXUHWR
KDYHZLWQHVVHVDSSHDUDWMDLOWR
REVHUYHFRQGLWLRQRUSHUIRUP
DGGLWLRQDOFKHPLFDODQDO\VLV

5HTXLUHWKHGHIHQGDQWWROLVWDOOSHUVRQV
KHVKHZLVKHVWRFRQWDFWDQGWHOHSKRQH
QXPEHUVRQ$2&&5

,IWKHGHIHQGDQWGRHVQRWUHWXUQWKHIRUPSULQWD
VHFRQGFRS\DQGQRWHLQWKHVSDFHSURYLGHGWKDW
WKHGHIHQGDQWIDLOHGWRUHWXUQWKHIRUP3XWWKH
FRS\RIWKHIRUPLQWKHILOH

1RWLFHSUREDEO\
QRWUHTXLUHGEXW
QRKDUPLQ
SURYLGLQJQRWLFH

*LYHWKHGHIHQGDQWDFRS\RI$2&&5
DQGZULWWHQORFDOSURFHGXUHVH[SODLQLQJKRZ
WRFRQWDFWRWKHUVZKRFDQREVHUYHWKH
GHIHQGDQWDWWKHMDLODQGDGPLQLVWHUDQ
DGGLWLRQDOFKHPLFDODQDO\VLV

5HTXLUHWKHGHIHQGDQWWRVLJQ
$2&&5QRWHWKHUHWXUQ
PDNHDFRS\IRUWKHGHIHQGDQW
DQGILOHWKHRULJLQDO

,I/(2SUHVHQWVDIILGDYLWIRUVHL]XUHDQGLPSRXQGPHQWSURFHHGWR)LJXUH0DJLVWUDWH3URFHGXUHVIRU9HKLFOH
6HL]XUHVLQ,PSOLHG&RQVHQW&DVHV2WKHUZLVHSURFHHGWR)LJXUH2UGHULQJ&95VLQ,PSOLHG&RQVHQW&DVHV
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Figure 4.

Magistrate Procedures for Motor Vehicle Seizures in Implied Consent Cases

)LUVWFRPSOHWHVWHSVIURP)LJXUH0DJLVWUDWH3URFHGXUHVIRU,QLWLDO$SSHDUDQFHVLQ,PSOLHG&RQVHQW&DVHV)LJXUH6HWWLQJ&RQGLWLRQVIRU3UHWULDO
5HOHDVHDQG2UGHULQJ'HWHQWLRQLQ,PSOLHG&RQVHQW&DVHV)LJXUH0DJLVWUDWH3URFHGXUHVIRU3URYLGLQJ,PSOLHG&RQVHQW1RWLFH3URFHHGWRWKLVIORZFKDUW
LID/(2SUHVHQWVDQDIILGDYLWIRUVHL]XUHDQGLPSRXQGPHQW $2&&95 2WKHUZLVHSURFHHGWR)LJXUH2UGHULQJ&95VLQ,PSOLHG&RQVHQW&DVHV

12

67$57+(5(,V
GHIHQGDQWFKDUJHG
ZLWKan offense
involving impaired
driving"

'RQRWRUGHUVHL]XUHRU
LPSRXQGPHQW&KHFNER[LQ
PDJLVWUDWH¶VRUGHUQRWLQJWKDW
UHTXLUHPHQWVDUHQRWPHW,IPRWRU
YHKLFOHKDVDOUHDG\EHHQVHL]HG
FKHFNSDUDJUDSKLQPDJLVWUDWH¶V
RUGHURUGHULQJPRWRUYHKLFOH
UHOHDVHGWRRZQHUXSRQSD\PHQWRI
WRZLQJDQGVWRUDJHFKDUJHV

<(6

:DVWKHGHIHQGDQW
GULYLQJWKHPRWRU
YHKLFOHGHVFULEHGLQ
WKHDIILGDYLWDWWKH
WLPHRIWKHRIIHQVH"

12

<(6
$WWKHWLPHRIWKHRIIHQVH
ZDVWKHSHUVRQ¶VGULYHU¶V
OLFHQVHUHYRNHGDVDUHVXOWRI
DSULRULPSDLUHGGULYLQJ
OLFHQVHUHYRFDWLRQ"

<(6

6HH
3DJH

+DVWKHYHKLFOH
EHHQUHSRUWHG
VWROHQ"
12

<(6

12

12

$WWKHWLPHRIWKHRIIHQVH
ZDVWKHSHUVRQGULYLQJ
ZLWKRXWDGULYHU¶VOLFHQVH
DQGQRWFRYHUHGE\DQ
DXWRPRELOHLQVXUDQFH
SROLF\"

,IWKHYHKLFOHLVDUHQWDO
YHKLFOHLVWKHGULYHU
DXWKRUL]HGDVDGULYHU
XQGHUWKHUHQWDO
FRQWUDFW"

12

<(6

Offenses involving impaired driving DUH
 ,PSDLUHGGULYLQJXQGHU*6
 +DELWXDOLPSDLUHGGULYLQJXQGHU*6
 ,PSDLUHGGULYLQJLQDFRPPHUFLDOYHKLFOHXQGHU*6
 'HDWKRUVHULRXVLQMXU\E\YHKLFOHXQGHU*6EDVHGRQ
LPSDLUHGGULYLQJ
 0XUGHUXQGHU*6EDVHGRQLPSDLUHGGULYLQJ
 ,QYROXQWDU\PDQVODXJKWHUXQGHU*6EDVHGRQLPSDLUHGGULYLQJ
 6XEVWDQWLDOO\VLPLODURIIHQVHVFRPPLWWHGLQDQRWKHUVWDWHRUMXULVGLFWLRQ

<(6GULYHULV
DXWKRUL]HGRU1$
EHFDXVHQRWDUHQWDO
YHKLFOH

2UGHUWKDWPRWRUYHKLFOHEH
VHL]HGDQGLPSRXQGHGRU
RUGHUWKDWSUHYLRXVO\VHL]HG
PRWRUYHKLFOHEHLPSRXQGHG

3URFHHGWR)LJXUH2UGHULQJ&95VLQ,PSOLHG&RQVHQW&DVHV
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Figure 4.

Magistrate Procedures for Motor Vehicle Seizures in Implied Consent Cases (continued)

3ULRULPSDLUHGGULYLQJOLFHQVHUHYRFDWLRQVDUHDQ\PDGHXQGHUWKHIROORZLQJVWDWXWHV
*6GULYLQJDIWHUFRQVXPLQJRUZLOOIXOUHIXVDOLIXQGHUWZHQW\RQH
*6 D E ':,RQPLOLWDU\LQVWDOODWLRQ
*6UHIXVDO
*6&95
*6 D  ':,RU':,LQFRPPHUFLDOYHKLFOH
*6KDELWXDO':,
*6 D  RSHQFRQWDLQHU
*6FRXUWRUGHUQRWWRRSHUDWH
*6 D  RXWRIVWDWH':,1&UHYRFDWLRQ
*6 D  PDQVODXJKWHURUVHFRQGGHJUHHPXUGHULQYROYLQJLPSDLUHGGULYLQJ
*6 D  IHORQ\LQYROYLQJXVHRIPRWRUYHKLFOHLQYROYLQJLPSDLUHGGULYLQJ
*6 D  IHORQ\RUPLVGHPHDQRUGHDWKRUVHULRXVLQMXU\E\YHKLFOHLQYROYLQJLPSDLUHGGULYLQJ
*6 D  DVVDXOWZLWKPRWRUYHKLFOHLQYROYLQJLPSDLUHGGULYLQJ
*6 D  UHYRFDWLRQE\DQRWKHUVWDWHIRUDQRIIHQVHWKDWZRXOGUHVXOWLQUHYRFDWLRQLQ1&XQGHURQH
RIWKHDERYHVWDWXWHV
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Figure 5.

Ordering CVRs in Implied Consent Cases

67$57+(5(
'LGWKH/(2DQG&KHPLFDO$QDO\VW
SURSHUO\H[HFXWHDQGILOHDQ$IILGDYLW
DQG5HYRFDWLRQ5HSRUW $2&&95
$ "
,VWKHGHIHQGDQWFKDUJHGZLWK
DQLPSOLHGFRQVHQWRIIHQVH"

12

<(6

<(6

12

,VWKHGHIHQGDQWEHIRUH\RX"

0DJLVWUDWH
PD\QRW
RUGHU&95

12
<(6

'R\RXILQGSUREDEOHFDXVHWKDWWKHGHIHQGDQW  
ZLOOIXOO\UHIXVHG  KDG%$&RI RULID
FRPPHUFLDOPRWRUYHKLFOH RU  KDGDQ\
DOFRKROFRQFHQWUDWLRQLIXQGHU"

'LG/(2FRPSO\ZLWK*6
DQG*6LQUHTXLULQJ
SHUVRQ¶VVXEPLVVLRQWRRULQ
SURFXULQJFKHPLFDODQDO\VLV"

<(6

12

<(6

12

3UHSDUH5HYRFDWLRQ2UGHU $2&&95 
 &RPSOHWHVXSSOHPHQWDOILQGLQJVRQEDFNLI
GHIHQGDQWVXUUHQGHUVOLFHQVHRUGHPRQVWUDWHVWKDW
KHVKHKDVQROLFHQVH
 (QWHUILQGLQJLQWKHSUREDEOHFDXVHVHFWLRQDQG
FKHFNSDUDJUDSKLQWKHRUGHUVHFWLRQLIWKH
GHIHQGDQWKDVRQHRUPRUHSHQGLQJRIIHQVHVIRU
ZKLFKKLVKHUGULYHU¶VOLFHQVHKDGEHHQRULV
UHYRNHGXQGHU*6

 *LYHGHIHQGDQWFRS\RIPDJLVWUDWH¶VRUGHUDQGUHYRFDWLRQ
RUGHU
 7HOOGHIHQGDQWWKDWOLFHQVHLVUHYRNHGIRUDWOHDVWGD\V DQG
LQGHILQLWHO\XQWLODILQDOMXGJPHQWLVHQWHUHGIRUWKHFXUUHQW
RIIHQVHDQGDOOSHQGLQJRIIHQVHVIRUZKLFKKLVKHUGULYHU V
OLFHQVHKDGEHHQRULVUHYRNHGXQGHU*6LI
SDUDJUDSKLVFKHFNHGRQ2UGHURQ$2&&95 
 7HOOGHIHQGDQWWKDWKHVKHKDVWKHULJKWWRDKHDULQJWRFRQWHVW
WKHUHYRFDWLRQ
 ,QIRUPWKHGHIHQGDQWWKDWKLVKHUOLFHQVHUHPDLQVUHYRNHG
SHQGLQJWKHKHDULQJ
 6WDWHWKDWSURFHGXUHVIRUJHWWLQJOLFHQVHEDFNRUDSSHDOLQJDUH
SULQWHGRQ$2&&95
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