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The Use of Development Agreements  
to Manage Large-Scale Development:  
The Law and Practice in North Carolina
David W. Owens

Introduction
North Carolina has seen an increasing number of 
large, complex development projects in recent years. 
These developments usually involve construction of 
hundreds of new homes. They often include large 
quantities of new commercial buildings and office 
space. 

Development at this scale poses several chal-
lenges. First, significant improvements to roads, 
water, sewer, schools, and other public services 
are usually necessary to adequately serve the new 
development. Many of these proposed developments 
involve substantial commitments from a developer, 
local government, or both for long-term infra-
structure investments associated with the planned 
development, with concomitant serious negotiation 
about the appropriate public–private cost sharing to 
pay for these improvements. Second, there is typi-
cally a lengthy period of time between initial project 
approval and completion of the development. The 
scale and complexity of these projects often means 
that there is a delay of a year or two between project 
approval and initiation of substantial construction. 
Many of these projects are built in multiple phases. 
The entire project can take decades to complete.

These two dimensions of large, complex develop-
ment projects—the commitments to substantial 
infrastructure investment and the lengthy build-out 
periods—raise several questions of great importance 
for both developers and local governments. 

To what extent can both the landowner and  •
the local government expect that the type, 
intensity, and design of the development 
will be maintained over a lengthy period? 
Can a new city council elected five years into  •
a ten-year development schedule revoke or 
substantially alter the original city approval? 
If portions of the project are sold to new  •
owners, are those owners legally obligated 
to pay for a sewer line upgrade or park 
improvement that the original owner 
promised ten or fifteen years earlier? 
How do the local government, the developer,  •
and the public keep track of the many 
obligations that have been made and assess 
progress toward meeting them over time? 

Prior to 2006 there was not a ready answer to 
these questions in North Carolina. While the laws 
on vested rights provided some answers, the law had 
limited application to large, phased developments 
that take more than five years to build out. In 2006 
the North Carolina General Assembly authorized 
the use of development agreements as a way of 
addressing these concerns. This report summarizes 
the legal requirements for development agreements 
and examines their early use in the state. 
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Summary of the Law
Beginning with California in 19791 and Hawaii 
in 1985,2 a number of states enacted statutes that 
expressly authorize cities and counties to enter into 
formal contractual agreements with landowners that 
lock in existing local ordinances affecting a project 
for an extended period. Among the states with these 
statutes—several of which are substantially similar—
are Arizona, California, Colorado, Florida, Hawaii, 
Idaho, Louisiana, Maryland, Nevada, New Jersey, 
Oregon, South Carolina, Texas, Virginia, and Wash-
ington.3 Apparently the actual use of these statutory 

1. The California statute, codified at Cal. Gov’t Code 
§§ 65864–65869.5 (West 2009), was adopted largely in re-
action to the impacts of the state’s common law late vest-
ing rule on large, multiphase projects. A leading case, Avco 
Community Developers, Inc. v. South Coast Regional Commission, 
553 P.2d 546 (Cal. 1976), is illustrative of the need. The 
landowner was developing an 8,000-acre planned com-
munity. The company obtained subdivision and grading 
permits and had spent some $2.7 million in construction 
of infrastructure when the California Coastal Act became 
effective. The court held that the company had no vested 
rights as final building permits had not been issued; there 
had been no detrimental reliance on the final approval 
and the developer was compelled to redesign the project 
to comply with new permitting requirements. See generally 
Daniel J. Curtin Jr. & Scott A. Edelstein, Development Agree-
ment Practice in California and Other States, 22 Stetson L. 
Rev. 761 (1993).

2. Hawaii case law, like that of California, had a late 
vesting, providing that a project is not vested prior to the 
last discretionary approval having been secured. County 
of Kauai v. Pacific Standard Life Ins. Co., 653 P.2d 766 
(Ha. 1982). Even though a permit had been issued and 
over $3.5 million had subsequently been spent, the au-
thorizing ordinance was repealed by referendum and the 
court held that no vesting could occur before that vote). 
See generally Kenneth R. Kupchak, Gregory W. Kugle, & 
Robert H. Thomas, Arrow of Time: Vested Rights, Zoning 
Estoppel, and Development Agreements in Hawaii, 27  
U. Ha. L. Rev. 17 (2004).

3. Ariz. Rev. Stat. Ann. § 9-500.05 (2009); Cal. 
Gov’t Code §§ 65864–65869.5 (West 2009); Colo. Rev. 
Stat. Ann. § 24-68-104(2) (West 2009); Fla. Stat. Ann. 
§§ 163.3220–163.3243 (West 2009); Haw. Rev. Stat. §§ 46-
121–46-131 (2009); Idaho Code § 67-6511A (2009); La. 
Rev. Stat. Ann. §§ 33:4780.21–33:4780.33 (2009); Md. 
Code Ann., Land Use, § 66B-13.01 (West 2009); Nev. 
Rev. Stat. Ann. §§ 278.0201–278.0207 (West 2009); N.J. 
Stat. Ann. § 40:55D-45.2 (West 2009); Or. Rev. Stat. Ann. 
§§ 94.504–95.528 (West 2009); S.C. Code Ann. § 6-31-
10–6-31-160 (2009); Va. Code Ann. § 15.2-2303.1 (West 
2009); Wash. Rev. Code Ann. § 36.70B.170–36.70B.210 

authorizations varies widely among the states, from 
widespread application in California to rare use in 
Hawaii.

For the most part the courts have upheld the use 
of these development agreements, especially where 
they are expressly authorized by statute.4 For the 
purposes of this report, the term “development 
agreement” refers to a contract that vests the rights 
to develop a specific project for an extended period 
of time subject to the terms and conditions specified 
in the agreement.5 The principal legal concern has 

(West 2003). Development agreements are sometimes 
used in other states despite the lack of explicit statutory 
authorization. See, e.g., Save Elkhart Lake, Inc. v. Village of 
Elkhart Lake, 512 N.W.2d 202 (Wis. App. 1993). For a dis-
cussion of the need for a development agreement enabling 
statute for Georgia, see Michael B. Kent Jr., Forming a Tie 
that Binds: Development Agreements in Georgia and the Need 
for Legislative Clarity, 30 Environs Envt’l L & Pol’y J. 1 
(2006).

4. For general background information on develop-
ment agreements, see David L. Callies, Daniel J. 
Curtin Jr. & Julie A. Tappendorf, Bargaining for 
Development (2003); David J. Larsen, Development 
Agreement Manual (Institute for Local Self Gov-
ernment 2002); Managing Development Through 
Public/Private Negotiations (Rachelle L. Levitt & 
John J. Kirlin, eds, 1985); David L. Callies, Developers’ 
Agreements and Planning Gain, 17 Urb. Law. 599 (1985); 
Daniel J. Curtin Jr. & Jonathan D. Witten, Windfalls, Wipe-
outs, Givings, and Takings in Dramatic Redevelopment Projects: 
Bargaining for Better Zoning on Density, Views, and Public 
Access, 32 B.C. Envt’l Aff. L. Rev. 325 (2005); John J. 
Delaney, Development Agreements: The Road from Prohibition 
to “Let’s Make a Deal,” 25 Urb. Law. 49 (1993); Shelby D. 
Green, Development Agreements: Bargain-for Zoning That Is 
Neither Illegal Contract Nor Conditional Zoning, 33 Cap. U. 
L. Rev. 383 (2004); Robert M. Kessler, The Development 
Agreement and Its Use in Resolving Large Scale, Multi-party 
Development Problems: A Look at the Tool and Suggestions 
for its Application, 1 J. Land Use & Envtl. L. 451 (1985); 
Barry R. Knight & Susan P. Schoettle, Current Issues Related 
to Vested Rights and Development Agreements, 25 Urb. Law. 
779 (1993); Brad K. Schwartz, Note, Development Agree-
ments: Contracting for Vested Rights, 28 B.C. Envtl. Aff. 
L. Rev. 719 (2001); Judith W. Wegner, Moving toward the 
Bargaining Table: Contract Zoning, Development Agreements, 
and the Theoretical Foundations of Government Land Use Deals, 
65 N.C. L. Rev. 957 (1987).

5. There are a variety of other contractual agreements 
between land owners and local governments that are 
sometimes referred to as development agreements but are 
not addressed in this report. For example, it is common 
in some communities to enter into contractual agree-
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been whether an agreement that fixes the current lo-
cal development regulations in place for an extended 
period of time unlawfully bargains away the police 
power or impermissibly restricts the discretion of fu-
ture elected boards to amend the ordinances. Courts 
have reasoned that these agreements do not do so; 
rather, they vest rights in the existing regulations ap-
plicable to a specific parcel to the mutual benefit of 
the landowner and the public.6 

In 2005 the General Assembly added 
authorization for these agreements to the North 
Carolina General Statutes (hereinafter G.S.).7 The 

ments or performance guarantees for provision of public 
improvements or other exactions required as part of a 
subdivision or zoning approval or to enter into contracts 
relative to construction of a joint public–private venture. 
These contractual obligations are sometimes also referred 
to as development agreements.

6. The California statute was upheld in Santa Mar-
garita Area Residents Together (“SMART”) v. County of San 
Luis Obispo, 84 Cal. App. 4th 221 (2000). See also Tancas 
Property Owners Ass’n v. City of Malibu, 41 Cal. Rptr. 3d 
200 (Cal. Ct. App. 2006) (agreement that does not follow 
statutorily mandated procedures for adoption is invalid); 
City of West Hollywood v. Beverly Towers, Inc. 52 Cal.3d 
1184 (1991) (noting use and purpose of development 
agreements). The Louisiana statute was upheld in Azalea 
Lakes Partnership v. Parish of St. Tammany, 859 So. 2d 57, 62 
(La. App. 2003) and the Nebraska statute was upheld in 
Giger v. City of Omaha, 442 N.W.2d 182 (1989). 

7. S.L. 2005-426, sec. 9. The impetus for legislative 
interest in development agreements was largely the in-
creasing frequency of proposals for development projects 
far larger in scope and with longer build-out periods than 
previously seen in North Carolina. Several legislators, 
particularly those in the Charlotte area, were familiar 
with the use of development agreements in South Caro-
lina (Tega Cay and Hilton Head were offered as examples 
in the legislative discussions). These legislators suggested 
that negotiated development agreements might be mutu-
ally advantageous to developers and local governments as 
these large projects were considered, particularly where 
there were substantial public–private agreements for 
infrastructure improvements associated with the planning 
and regulatory issues. While the development community 
did not originate the proposal to add this to the statutes, 
once it was presented they were very supportive. The lob-
byists for the development community (particularly the 
state Homebuilders and Realtors Associations) noted that 
there are major risks when committing substantial funds 
to large, long-term projects without adequate assurance 
that local development standards will not become more 
demanding over the course of build-out. Local govern-
ments and the planning community—who likewise did 

development agreement provisions are codified 
at G.S. 160A-400.20–160A-400.32 for cities and 
G.S. 153A-379.1–153A-379.13 for counties. 

The statutes limit the use of development agree-
ments to relatively large projects by setting a mini-
mum amount of developable land that must be 
included. Development agreements can only be used 
for projects that have moved beyond the conceptual 
stage to a relatively detailed plan that sets out the 
specific land uses proposed, where buildings will be 
sited, how structures will be designed, and the tim-
ing and financing of public facilities needed to serve 
the development. The planning and legal costs of 
producing a development agreement can also be sub-
stantial, further limiting the use of such agreements 
to projects that warrant the investment of time and 
money on the part of the landowner and the local 
government. The scale of many proposed develop-
ment agreements is such that they are likely to raise 
considerable neighborhood and public interest in the 
details of the agreement, thereby necessitating care-
ful consideration of the process used to negotiate 
and approve the development agreement. However, 
even with these limitations, local governments in 
North Carolina are finding this to be a useful tool 
for collaboratively addressing major development 
proposals.

Basic Provisions Regarding Adoption
Enabling Authority
State law mandates the availability of some vested 
rights under local development regulation, most 
notably for projects with building permits and site-
specific development plans. Unlike those earlier pro-
visions, however, the development agreement statute 
is enabling rather than a mandate.8 A local govern-
ment can choose not to use this approach at all. 

If a city or county wants to use development 
agreements, it can adopt an ordinance specifying 
eligibility, local requirements and procedures, and 
other specifications for how these are done. Alterna-
tively, a city or county can adopt individual develop-
ment agreements without the necessity of having 

not originate the proposal to authorize development 
agreements and had significant reservations about the 
concept—expressed an interest in an enhanced ability to 
address the off-site impacts and public facility implica-
tions of such large projects.

8. N.C. Gen. Stat. (hereinafter G.S.) § 153A-379.3; 
160A-400.22.
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previously made explicit provision for them in its 
development ordinances. 

Process for Adoption 
While development agreements closely resemble ne-
gotiated contracts in both form and substance, each 
individual development agreement must be approved 
by ordinance of the governing board.9 In adopting 
that ordinance, the local government must follow the 
same standard hearing with published notice proce-
dure that is required for zoning text amendments.10 
The mandated published notice of the public hear-
ing on a proposed development agreement is two 
newspaper advertisements, with the first at least 
ten but not more than twenty-five days prior to the 
hearing and each notice in a separate calendar week. 
The notice must specify the location of the property 
involved and describe the land uses proposed. The 
draft agreement should be complete and available for 
inspection at the time of publication of the notice of 
the hearing.11

The statute does not mandate referral of a pro-
posed development agreement to the planning board 
for review and comment. While the development 
agreement statutes do provide that agreements are 
to be adopted “following the procedures” applicable 
to zoning ordinances,12 a close reading clarifies that 
this requirement pertains only to the public hear-
ing and hearing notice requirements, not to plan-
ning board referral, statements of plan consistency, 
and other provisions applicable to zoning ordinance 

 9. The standard practice is for the board to adopt an 
ordinance authorizing the execution of a specified devel-
opment agreement for a specified project. The ordinance 
does not include the text of the agreement, but it refers to 
a specific agreement.

10. G.S. 153A-379.5; 160A-400.24.
11. Much like any other hearing on a land use regula-

tion, amendments may be made to the proposed agree-
ment in response to statements and discussion at the 
hearing. It is likely that additional hearings are not 
required unless the changes made to the agreement at or 
after the hearing are substantial. Heaton v. City of Char-
lotte, 277 N.C. 506, 518, 178 S.E.2d 352, 359–60 (1971).

12. G.S. 153A-349.5 and160A-400.24 provide that 
prior to adoption of a development agreement, “a local 
government shall conduct a public hearing on the pro-
posed agreement following the procedures set forth” in 
G.S. 153A-323 and 160A-364, respectively. 

amendments.13 If there is a rezoning associated with 
a development agreement—and this is often the 

13. The caption for G.S. 153A-349.5 and 160A-400.24 is 
“Public hearings,” a clear indication of the limited scope 
of the procedures being mandated. 

In addition, the organization of the local government 
statutes confirms that this requirement applies to hear-
ings with published notice only. The authority for cities to 
undertake planning and regulation of development is pro-
vided in Article 19 of G.S. Chapter 160A (the county stat-
utes have the same comparable organization as Article 
18 of G.S. Chapter 153A). Part 1 of each of those articles 
includes provisions that apply to all of the parts within 
the article. These common requirements in Part 1 include 
the referenced requirement of G.S. 153A-323 and 160A-
364 for a public hearing with two published notices prior 
to adoption or amendment of any ordinance authorized 
within these articles. Thus zoning, subdivision, historic 
district, development agreement, building and housing 
code, and similar ordinances (all authorized by separate 
parts within these articles) are subject to the requirement 
of a public hearing with published notice.

Other procedural requirements that are part-specific 
are included within the individual parts of Articles 18 and 
19. For example, in Part 3, which authorizes zoning, are 
provisions for mailed and posted notice of hearings on 
rezonings, protest petitions on zoning map amendments, 
and planning board review of proposed zoning amend-
ments. In addition, many of the part-specific procedural 
requirements are expressly applicable to specific actions 
authorized by that part. For example, the required referral 
to a planning board in G.S. 160A-387 is applicable to adop-
tion of a “proposed zoning ordinance” and to proposed 
amendments to “the zoning ordinance or zoning map.” 

In most instances an individual development agree-
ment (as opposed to an ordinance text amendment estab-
lishing procedures for review of development agreements) 
is not adopted as part of the zoning ordinance but is 
authorized by a separate ordinance. Therefore, unless the 
local government is codifying the development agreement 
as a section of its zoning ordinance, the mandated proce-
dures for adoption of a development agreement are those 
included in Part 1 (which is applicable to all of Articles 
18 and 19) and the development agreement–specific 
procedures in the parts authorizing development agree-
ments. So the local government must hold a hearing with 
published notice of the hearing, but as is the case with a 
subdivision ordinance or housing code amendment, refer-
ral to the planning board is not mandated. 

An individual local government is free to mandate 
planning board referral, mailed notices, or plan con-
sistency statements as part of the procedures for de-
velopment agreement consideration that it sets under 
G.S. 153A-349.3 and 160A-400.22. That would, however, 
be a choice of the local government, not a state mandate.
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case—the rezoning must go to the planning board 
prior to governing board consideration. It would be 
prudent in these situations to concurrently secure 
planning board comment on the proposed develop-
ment agreement.

Legislative Decision 
The decision whether or not to approve—or even 
consider—a development agreement is left to the 
good judgment and discretion of the local elected 
governing board.14 This choice is a legislative deci-
sion, much like the decision on whether to rezone a 
parcel of land.15

While the procedural safeguards applicable to all 
land use ordinances (a mandatory hearing with pub-
lished notice) apply, the limitations of quasi-judicial 
decision-making do not apply. Unlike a hearing for 
a special or conditional use permit, the hearing on 
a proposed development agreement is not limited 
to presentation of evidence by witnesses under oath 
and subject to cross-examination. Citizens are free 
to present their opinions as to whether the proposed 
agreement is or is not a good idea. Board members 
are not prohibited from discussing the matter out-
side of the hearing, but they are obligated to refrain 
from voting on it if they have a financial conflict of 
interest.16 Formal findings of fact are not required. 

14. This is likewise the case with the statutory schemes 
in most other states. See, e.g., Price v. Payette County Bd. 
of County Comm’rs, 958 P.2d 583, 588 (Id. 1998).

15. Unlike the North Carolina statute, the California 
development agreement statute explicitly provides that 
adoption is a legislative act that must be approved by 
ordinance and is subject to referendum and a mandatory 
finding of plan consistency. Cal. Gov’t Code § 65867.5 
(West 2009). The North Carolina statute simply specifies 
that the agreement be approved by ordinance (G.S. 153A-
349.3; 160A-400.22). Further indicators of the legislative 
nature of the decision to approve a development agree-
ment are the use of the public hearing and hearing notice 
requirements applicable to other legislative land use deci-
sions (G.S. 153A-349.5; 160A-400.24), the requirement 
for approval by the elected governing board, and the lack 
of legislative or mandated local guiding standards for the 
decisions.

16. While the development agreement statutes do not 
include a specific conflict of interest standard, it is likely 
that the same general standard applicable to governing 
boards and advisory boards on legislative zoning deci-
sions would apply. G.S. 153A-340(g) and 160A-381(d) 
prohibit members of those boards from voting on mat-
ters if the outcome would have a “direct, substantial, and 

Rather, much like in a rezoning, the issue is whether 
the proposed agreement is in the best public inter-
est for the community, not whether predetermined 
standards for approval have been met.

Jurisdiction 
Development agreements deal only with regula-
tory approval for development and cannot, in and 
of themselves, affect a local government’s jurisdic-
tion. A development agreement can only be adopted 
by a local government with jurisdiction for the area 
affected by the agreement. Cities can adopt develop-
ment agreements within their corporate limits and 
their extraterritorial areas; counties may do so in 
unincorporated areas outside of city extraterritorial 
jurisdiction.17 

In some instances the discussions about develop-
ment approval will involve a shift in jurisdiction. For 
example, a landowner in the unincorporated area of 
a county may enter into negotiations with an adja-
cent municipality regarding extension of city utilities 
and city regulations to the property. It is entirely ap-
propriate for potential annexation of the land by the 
city to be a part of the negotiations, but that cannot 
be accomplished through a development agreement. 
All of the usual statutory procedures for annexation 
would have to be completed before the city could ex-
ecute a development agreement affecting that land.18 

readily identifiable financial impact” on the member. Also 
note that the North Carolina Supreme Court has indi-
cated that this standard is generally applicable to legisla-
tive land use decisions on constitutional grounds as well. 
County of Lancaster v. Mecklenburg County, 334 N.C. 
496, 511, 434 S.E.2d 604, 614 (1993).

17. G.S. 160A-360 establishes the territorial jurisdic-
tion for municipal authority for planning and regula-
tion of development that is included in Article 19 of 
G.S. Chapter 160A, which includes the authority to enter 
development agreements. G.S. 153A-320 provides county 
jurisdiction in unincorporated areas outside of municipal 
regulatory authority.

18. For example, the landowner could agree to seek 
voluntary annexation pursuant to G.S. 160A-31. That 
annexation would, however, have to be completed before 
the city would have jurisdiction to adopt a development 
agreement for the site. There are also separate statutes 
that allow two or more cities to enter agreements regard-
ing future annexation areas. G.S. 160A-58.21 through 
-58.28. These agreements, termed “annexation agree-
ments” by the statutes, should not be confused with 
development agreements. Also, cities and counties 
may enter into contractual agreements with developers 
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If multiple local governments are parties to a 
development agreement, the agreement must specify 
which local government is to be responsible for over-
all administration of the agreement.19

Parties 
The parties to a development agreement are the 
developer of the property and the local government 
with land use regulatory jurisdiction for that land.20 
To qualify as a developer who may enter into a de-
velopment agreement, the entity21 must be one who 
both intends to undertake development and who has 
a legal or equitable interest in the property.22 “De-
velopment” is defined very broadly for the purposes 
of this statute. It includes the planning for building 
activity, material changes in the use or appearance of 
structures or property, and land subdivision.23 The 

regarding installation of public enterprise improvements. 
G.S. 160A-320; 153A-320. These contracts should like-
wise be distinguished from the development agreements 
discussed in this report.

19. G.S. 153A-349.6(c); 160A-400.25(c).
20. G.S. 153A-349.1(b); 160A-400.20(b).
21. Individuals, corporations, estates, trusts, partner-

ships, associations, and state agencies are all “persons” 
who may be “developers” under this statute. G.S. 153A-
349.2(10); 160A-400.21(10). 

22. G.S. 153A-349.2(2); 160A-400.21(2). The court in 
National Parks and Conservation Ass’n v. County of Riverside, 
50 Cal. Rptr. 2d 339, 349–51 (Cal. Ct. App. 1996), ad-
dressed the question of whether a party to a development 
agreement had sufficient legal or equitable interest in the 
property to qualify as a party. Kaiser Steel owned and 
operated a very large open pit iron ore mine 200 miles 
east of Los Angeles. After ceasing mining operations, 
the company (along with a separate mine reclamation 
company) in 1988 proposed to operate the nation’s largest 
sanitary landfill at the site. The landfill project required a 
land exchange with the federal government. The company 
entered into the development agreement with the county 
for the project, with a condition that the agreement not 
be effective or recorded until and unless the company had 
fee title to the land subject to the proposed land exchange 
with the federal government. As the agreement was not 
effective until the company acquired fee title, the court 
ruled that the company had a sufficiently defined and 
adequate interest in the property to permit it to be a party 
to the agreement. Given the numerous lawsuits and the 
changing nature of landfill needs, as of 2009 the landfill 
project was still not operational.

23. G.S. 153A-349.2(3); 160A-400.21(3).

local government is the city or county with land use 
regulatory jurisdiction.24

In some instances utility services for a develop-
ment subject to a development agreement may be 
provided by a third party, such as a separate water 
or sewer utility that is not a unit of the local govern-
ment that is a party to the agreement. This raises the 
question of whether that utility can be a party to the 
development agreement. The statute is somewhat 
ambiguous on this point. Most of the statutory pro-
visions in the development agreement statutes are 
clearly limited to city and county governments. The 
definitions specify that “local governments” are city 
and county governments. The subsequent provisions 
consistently refer to local governments when setting 
the requirements for adoption and implementation 
of development agreements. However, G.S. 153A-349
.1(b) and 160A-400.20(b) provide that “Local govern-
ments and agencies may enter into development agree-
ments with developers” (emphasis added). While 
this is the only place in the development agreement 
statute that the undefined term “agencies” is used, it 
does raise the question of whether the term is broad 
enough to include an independent water or sewer 
authority created pursuant to G.S. Chapter 162A. 
Since these authorities have independent boards, it is 
unlikely that they are agencies of local governments. 
These authorities generally have the contractual au-
thority to enter into agreements with developers and 
local governments on allocation of capacity,25 and 
a development agreement could certainly include 
references to such contracts and contingencies based 
upon implementation of those contracts.

24. G.S. 153A-349.2(8); 160A-400.21(8).
25. See, e.g., G.S. 162A-6(11). Similarly, a project subject 

to a development agreement may include road improve-
ments that require the approval (or participation) of the 
North Carolina Department of Transportation (NCDOT). 
While NCDOT cannot be a party to the development 
agreement, the agreement can include references to or be 
contingent upon NCDOT action. See the Chapel Hill and 
Wilmington development agreements summarized below 
for examples of how utility and transportation agree-
ments can be addressed.
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Mandatory Contents of Agreements
The mandatory contents of a development agree-
ment are specified by statute.26 Each agreement must 
contain each of these provisions.

Property Description 
The agreement must include a legal description 
of the property covered by the agreement and the 
names of its legal and equitable owners. 

Duration
Each development agreement must explicitly specify 
the duration of the agreement. 

The maximum term of an agreement is twenty 
years.27 A city or county may elect to enter into an 
agreement with a shorter duration. This was one 
of the few aspects of the statute that was actively 
debated during the legislative process. Many in the 
planning and local government community pro-
posed a shorter maximum duration, such as ten or 
fifteen years. The concern was that a lengthy period 
increased the likelihood of adverse unanticipated 
events or changing physical conditions, as well as 
inappropriately limiting the ability of future local 
elected officials to apply new regulations deemed 

26. G.S. 153A-379.6; 160A-400.25. These mandatory 
requirements apply to all formal development agree-
ments adopted pursuant to this statute. Other forms of 
development approvals, such as site plans, special and 
conditional use permits, and subdivision plats often 
also include conditions that are negotiated between the 
developer/land owner and local government. These other 
agreements, however, are not development agreements as 
defined by this statute and discussed in this report. For a 
case distinguishing development agreements from agree-
ments in other development approvals, see Povey v. City 
of Mosier, 188 P.3d 321 (Or. Ct. App. 2008) (agreement to 
construct road as condition of subdivision approval need 
not include all statutorily mandated content of a develop-
ment agreement).

27. G.S. 153A-379.4; 160A-400.23. Virtually all of the 
development agreement statutes in other states require 
inclusion of an express duration within each agreement, 
but many do not set a maximum term. Among those that 
do, Florida limits agreements to twenty years, Oregon to 
fifteen years in cities and seven years in counties, and Vir-
ginia to fifteen years with ten-year extensions. South Car-
olina uses a sliding scale that relates maximum duration 
to the size of the project, limiting projects with under 250 
acres to five years, projects with 250 to 1,000 acres to ten 
years, projects with 1,000 to 2,000 acres to twenty years, 
and setting no limits on those with over 2,000 acres.

necessary to address changing public needs. The 
development community contended that the period 
should match the build-out period of large, complex, 
multiphased projects. The ultimate resolution was 
to leave the maximum period at twenty years but to 
allow each local government the option of using a 
shorter period as they deemed appropriate on a case-
by-case basis.

In the event a local government and developer 
want a longer period, they are explicitly authorized 
to enter subsequent development agreements that 
extend the original duration period.28 Each such 
extension, however, is a separate development agree-
ment that must be separately noticed and adopted. 
Each individual agreement is subject to the maxi-
mum twenty-year term.

The statutes also address the impact of a change 
in jurisdiction on the continuation of a develop-
ment agreement. During the legislative debate, for 
example, cities expressed concern that a county 
might approve a very lengthy development agree-
ment with development standards considerably dif-
ferent than municipal standards, leaving the city to 
deal with long-term substandard development if the 
property were annexed midway through the project 
development. The resolution of this concern was the 
inclusion of a provision stating that where there is a 
change in local jurisdiction for the property sub-
ject to a development agreement (such as through 
annexation or extension of an extraterritorial 
boundary), the agreement is valid for the duration of 
the agreement or eight years from the date of change 
in jurisdiction, whichever is earlier.29

Development Plan 
The development agreement must describe the pro-
posed development of the property in some detail. 
The level of detail required is substantially greater 
than that required for a rezoning petition and, in 
some respects, the information required is more 
detailed than the information often required for a 
special or conditional use permit application.

The development agreement must address the 
types of land uses, population density, building 
types, intensity of uses, placement of buildings 
on the site, and building designs.30 This will often 

28. G.S. 153A-379.6(a)(2); 160A-400.25(a)(2).
29. G.S. 153A-379.10; 160A-400.29.
30. G.S. 153A-349.6(3); 160A-400.25(3).
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involve use of exhibits or attachments, such as site 
plans or sample building elevations. These exhibits 
need to be explicitly referenced and incorporated 
into the agreement. Given the duration of these 
agreements and the reasonable likelihood that those 
directly involved in development agreement approval 
may not be available to resolve questions in the latter 
stages of the development, careful attention to speci-
ficity and record keeping on this point is important 
for practical as well as legal reasons.

Public Facilities 
Cost sharing on infrastructure provision is often an 
essential aspect of the negotiations, and the provi-
sions for cost sharing must be explicitly set forth in 
the development agreement. The agreement must 
include a description of any new public facilities 
that will serve the development, a specification of 
who will provide them, and a schedule of when they 
will be provided to ensure that they will be available 
concurrently with the impacts of the development.31 
The last point is of particular interest to those local 
governments with adequate public facility regulatory 
requirements. 

The statute broadly defines the “public facilities” 
that must be addressed. They include “major capital 
improvements” for transportation, water, sewer, solid 
waste, drainage, schools, parks and recreation, and 
health systems and facilities.32 

If the local government is to provide infrastruc-
ture improvements to support the development, the 
agreement must specify that the delivery date of the 
public facilities will be tied to the successful perfor-
mance of the developer, such as successfully meeting 
projected development schedules.33 

If the obligation of the local government to provide 
infrastructure constitutes debt, the city or county 
must comply with all constitutional and statutory 
provisions regarding debts at the time of the obliga-
tion to incur the debt.34 It is relatively rare that a 
development agreement in and of itself will consti-
tute a debt and thereby trigger this requirement. In 
most instances, if the agreement includes a promise 
of the local government to provide infrastructure 
and provision of that infrastructure requires debt 

31. G.S. 153A-349.6(4); 160A-400.25(4).
32. G.S. 153A-379.2(12); 160A-400.21(12).
33. G.S. 153A-379.5; 160A-400.24.
34. G.S. 153A-379.12; 160A-400.31.

financing, the local government will issue the debt 
as a separate transaction at the time it provides the 
infrastructure. The development agreement can be 
conditioned upon the local government successfully 
following all legally required steps to accomplish 
this.

Where there are phased cost-sharing agreements, 
the development agreement can detail when pay-
ments will be made, when improvements will be 
installed, reimbursement for excess capacity, and 
similar practical issues. These provisions can also 
address issues such as allocation of utility capacity.

Dedications 
If there is to be any dedication or reservation of land 
for public purposes, it must be set out in the agree-
ment.35 Street and utility rights-of-way, park and 
open space dedications, greenways, and school sites 
need to be addressed as applicable. Similarly, any 
provisions to protect environmentally sensitive lands 
are required to be included. This would include buf-
fers, stormwater provisions, and the like.

Permits Required 
The agreement must also include a list of all local 
regulatory approvals required.36 The list is to include 
those approvals already secured and those yet to be 
secured. However, the failure to include a permit on 
this list does not relieve the developer of the neces-
sity of securing it or of complying with the regula-
tion omitted. This listing requirement is therefore 
largely educational in nature and serves to ensure 
that the parties have a common understanding of 
the additional local regulatory approvals required.

Conditions 
The agreement must explicitly include any condi-
tions, terms, or restrictions on the development.37 
The authority to impose conditions is broad. Condi-
tions can be imposed if the city or county deems 
them necessary to protect the public health, safety, 
and welfare. The statute specifically mentions au-
thority to impose provisions for preservation and 
restoration of historic structures. There are, however, 
important statutory limitations on conditions, as 
noted below.

35. G.S. 153A-379.6(a)(5); 160A-400.25(a)(5).
36. G.S. 153A-379.6(a)(6); 160A-400.25(a)(6).
37. G.S. 153A-379.6(a)(7); 160A-400.25(a)(7).
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This provision was included to address the devel-
opment community’s concerns that local govern-
ments might use a potential development agreement 
as leverage to secure financial contributions or com-
mitments for undertakings beyond those currently 
authorized by the statutes. Not surprisingly, there 
was a specific desire that local governments not be 
allowed to trade development agreement approval 
for new impact fees.42

A fundamental question concerns the impact 
of this limitation on matters voluntarily offered by 
the developer.43 The ability to negotiate and make 

42. An example is school impact fees. While several 
counties have secured authority to impose impact fees for 
school construction, there is not statewide authority to do 
so. In Durham Land Owners Ass’n v. County of Durham, 177 
N.C. App. 629, 630 S.E.2d 607, review denied, 360 N.C. 532, 
633 S.E.2d 678 (2006), the court held that the county had 
no implied authority to impose a school impact fee. It has 
long been common, however, for developers to voluntarily 
make contributions of land or funds for schools, particu-
larly in association with review of large residential devel-
opments where a nearby new school is often considered 
mutually beneficial for the developer and the government. 
Another example is the scope of off-site road improve-
ments. In Buckland v. Town of Haw River, 141 N.C. App. 
460, 541 S.E.2d 497 (2000), the court held that the subdi-
vision enabling statute (G.S. 160A-372) allows collection 
of fees for street construction outside of the bounds of the 
subdivision but does not allow mandates for construction 
of a street outside of the land area included within the 
subdivision.

43. The question of how “voluntary” a commitment 
is in these negotiations is always present. A more appro-
priate question is whether there was unlawful duress in 
securing the commitment. In Meredith v. Talbot County, 
560 A.2d 599 (Md. App. 1989), the developer of a subdivi-
sion agreed to forgo development of specified lots within 
a proposed subdivision to protect a bald eagle nesting 
area in return for prompt approval of the subdivision. 
The court held that the agreement was not made under 
duress and the owner could not subsequently challenge 
the condition. See also McClung & Tapps Brewing v. City 
of Sumner, 549 F.3d 1219 (9th Cir. 2008) (developer’s 
agreement to provide oversized drainage pipe in return 
for waiver of facilities fee upheld under state contract law, 
not an unconstitutional exaction).

Unlike other land use regulatory provisions, a devel-
opment agreement is not a permit, determination, or 
adjudication but is rather a negotiated contract with ben-
efits and burdens for both parties. Several factors mili-
tate against undue duress in these situations. Generally 
the property can be developed for some reasonable use 
(though perhaps less desirable or profitable for the owner) 

Development Schedule 
The agreement must include a development sched-
ule, including commencement and interim comple-
tion dates at five-year (or more frequent) intervals.38 
The agreement may also include phases for the de-
velopment and other defined performance standards 
to be met by the developer. 

Coordination 
If more than one local government is a party to the 
agreement, the agreement must specify which local 
government is responsible for overall administration 
of the agreement.39

Limitations on Agreements
Size of Development Area 
A project must have a minimum land area of 25 
developable acres to be considered for a develop-
ment agreement.40 Wetlands, mandatory buffers, 
unbuildable slopes, and other portions of the prop-
erty precluded from the development at the time of 
application are not to be considered in establishing 
the minimum acreage. A review of federal, state, and 
local regulatory programs applicable to the partic-
ular site at the time of application is necessary to 
make this determination. 

Taxes and Fees 
The agreement cannot impose any tax or fee not 
otherwise authorized by law.41 This limitation also 
specifies that an agreement does not expand local 
regulatory authority or authorize any local commit-
ments other than those otherwise authorized by law. 

38. G.S. 153A-379.6(b); 160A-400.25(b). Failure to meet 
a commencement or completion date may not, in and of 
itself, be deemed a material breach of the agreement. Such 
a failure is to be judged on the “totality of the circum-
stances” to determine whether it constitutes a breach.

39. G.S. 153A-379.6(c); 160A-400.25(c).
40. G.S. 153A-379.4; 160A-400.23. One proposed 

amendment that has already been suggested for the 
statute is a reduction in the minimum acreage to allow 
the substantial impacts of dense, complex urban proj-
ects with smaller footprints to be managed with a 
development agreement. Thomas E. Terrell Jr., Develop-
ment Agreements: Time to Improve the Legislation, Land Use 
Quarterly, Sept. 2009, at 1, 7. Most of the other state 
development agreement statutes do not include a mini-
mum size. South Carolina does require a minimum of 25 
acres of high ground.

41. G.S. 153A-379.1(b); 160A-400.20(b).
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voluntary yet binding agreements about the scope of 
developer and governmental cost sharing on public 
improvements—without being bound by the limita-
tions of formally imposed regulatory exactions44—is 
nationally considered one of the principal reasons 
for the parties to use a development agreement.45 
The North Carolina development agreement statutes 
acknowledge this basis for development agreements. 
The findings section of the statute notes that these 

without a development agreement. Either party is free 
to withdraw from the negotiation for any reason at any 
time. The conditions must address and payments must 
be devoted to lawful public purposes. The terms of the 
agreement, including all conditions and payments, must 
be subject to a public hearing and approval by an elected 
governing board. These, however, are policy and process 
considerations that reduce the potential for undue duress 
and have modest influence on the underlying statutory 
interpretation question.

44. In Nollan v. California Coastal Commission, 483 U.S. 
825 (1987), and Dolan v. City of Tigard, 512 U.S. 374 (1994), 
the Court held that regulatory exactions are constitution-
ally limited to those that are reasonably related to the 
impacts of the development and are roughly proportional 
in degree to those impacts. However, the Court in Lingle 
v. Chevron U.S.A., Inc., 544 U.S. 528 (2005), held that these 
constitutional limitations apply only to adjudicative land 
use exactions, which would not affect development agree-
ments. See generally David L. Callies & Julie A. Tappendorf, 
Unconstitutional Development Conditions and the Development 
Agreement Solution: Bargaining for Public Facilities After Nollan 
and Dolan, 51 Case Western Reserve L. Rev. 663 (2001); 
Michael H. Crew, Development Agreements After Nollan v. 
California Coastal Commission, 22 Urb. Law. 23 (1990); 
Catherine Lockhard, Note, Gaining Access to Private Property: 
The Zoning Process and Development Agreements, 79 Notre 
Dame L. Rev. 765 (2004).

45. The California statutes expressly exempt fees set in 
development agreements from the landowner protections 
relative to development exactions in the state’s Mitiga-
tion Fee Act. Cal. Gov’t Code §§ 66000 and 66020 (West 
2009). By contrast, the Washington statutes expressly 
provide that the development agreement statutes do not 
authorize imposition of impact fees, inspection fees, dedi-
cations, or any other financial contribution or mitigation 
measure unless expressly authorized by other provision 
of law. Wash. Rev. Code Ann. § 36.70B.210 (West 2009). 
In Nolte v. City of Olympia, 982 P.2d 659 (Wash. Ct. App. 
1999), the court held that this statute prevented the city 
from including impact fees in a utility extension agree-
ment (which had also been adopted as a development 
agreement) for an extraterritorial parcel because state law 
only authorized the city to apply impact fees within its 
corporate limits.

projects “often create potential community impacts 
. . . that are difficult or impossible to accommodate 
within traditional zoning processes.”46 

One possible resolution to this dilemma is the fol-
lowing provision in the development agreement stat-
utes: “The development agreement also may cover 
any other matter not inconsistent with this Part.”47 

A number of developers and local governments 
have concluded that this provides adequate authority 
to fully negotiate voluntary cost-sharing arrange-
ments in development agreements. The rationale 
is that voluntary payments are not a “tax or fee not 
authorized by law” and that cooperatively addressing 
the costs of public improvements to deal with the 
impacts of approved development is consistent with 
the express purposes of the statute. Any voluntary 
payment incorporated into a development agreement 
is limited to what the parties in good faith find to be 
mutually agreeable, in the public interest, and not 
contrary to express restrictions of state law.48 It may 

46. G.S. 153A-349.1; 160A-400.20(a). The statutory 
findings also note the need to integrate public capital 
facilities planning and construction with the phasing of 
private development and the need to better structure and 
manage development approvals to ensure the integration 
of those approvals into local capital facilities program-
ming through flexible negotiation. Id.

47. G.S. 153A-379.6(d); 160A-400.25(d). Also, one 
reading of G.S. 153A-379.1(b) and 160A-400.20(b) is that 
they limit the types of taxes and fees that may be imposed 
to those authorized by law but are silent as to negotiated 
cost-sharing agreements. 

48. Several courts have held that promises (and 
agreements to pay fees) voluntarily entered into in good 
faith and with consideration cannot be subsequently 
challenged as an unconstitutional taking. In Leroy Land 
Development Corp. v. Tahoe Regional Planning Agency, 939 F.2d 
696, 698 (9th Cir. 1991), the Ninth Circuit held that the 
developer of a condominium project along Lake Tahoe 
who had agreed to off-site mitigation measures could not 
subsequently bring a takings challenge to the agreed-
upon condition. In Xenia Rural Water Ass’n v. Dallas County, 
445 N.W.2d 785 (Iowa 1989), the court held that a setback 
requirement negotiated by the parties could not be a tak-
ing. In Rischon Development Corp. v. City of Kellor, 242 S.W.3d 
161 (Tex. App. 2007), the court held that a developer can-
not consent to a development agreement provision and 
then challenge that provision as a takings under the state 
constitution.

However, the New Jersey court in Toll Bros., Inc. v. Board 
of Chosen Freeholders, 944 A.2d 1 (N.J. 2008), held that state 
law limiting a developer’s liability for off-site improve-
ments to those necessitated by the development and to 
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also allow the local government and developer lati-
tude to negotiate and address the full range of devel-
opment issues that typically arise—traffic, utilities, 
neighborhood and environmental impacts—as well 
as issues where the traditional regulatory regime is 
less certain, such as affordable housing, school con-
struction, off-site improvements, and the like.

If these cost-sharing arrangements are critical to 
the agreement, the parties should consider expressly 
addressing the possible invalidation of that portion 
of their agreement until the legal uncertainty about 
the extent to which they can be enforced is resolved. 
For example, rather than the typical severability 

no more than the pro rata share of those costs limited 
the extent to which a development agreement could bind 
an owner to pay for costs beyond a project’s proportional 
share. In this case a subsequent purchaser of a large 
mixed use development entered a development agreement 
that incorporated the prior owner’s commitments (that 
were included in conditions for approval of various prior 
subdivision and zoning permits) for off-site road im-
provements. Upon substantially reducing the size of the 
proposed project, the owner sought a modification of the 
off-site road improvement conditions in the development 
agreement. The county refused, contending that even 
though no longer tied to the impacts of the projects, the 
development agreement was a binding contract that could 
not be modified without county consent (which was with-
held). New Jersey statutes did not provide explicit autho-
rization for development agreements other than within 
the zoning enabling statute. Therefore, the court held that 
development agreements were ancillary to zoning author-
ity and thus subject to the same limits on off-site street 
improvements. In Douglas County Contractors Ass’n v. Douglas 
County, 929 P.2d 253 (Nev. 1996), the county attempted to 
apply an ordinance requiring payment of fees to support 
school construction to a subdivision that had a previously 
approved development agreement. The court held the fee 
ordinance to be a tax subject to and not permitted by the 
state’s impact fee legislation. The court then held that the 
provision in the state’s development agreement statute 
allowing application of subsequently adopted nonconflict-
ing ordinances did not provide independent authority to 
impose this tax.

In North Carolina there is explicit authority for devel-
opment agreements independent of the zoning enabling 
statute and no comparable statutory provision on off-site 
transportation costs. Also note that in North Carolina 
a landowner cannot accept the benefits of a regulatory 
approval and subsequently challenge the terms of that 
approval. River Birch Assocs. v. City of Raleigh, 326 N.C. 
100, 118–19, 388 S.E.2d 538, 548–49 (1990); Convent of 
Sisters of St. Joseph v. City of Winston-Salem, 243 N.C. 
316, 90 S.E.2d 879 (1956).

clause, the agreement could include a provision that 
the judicial invalidation of any of the agreed-upon 
cost-sharing provisions shall invalidate the entire 
agreement.49

Building Codes 
The agreement may not exempt the developer from 
the building code or any local housing code that 
is not part of the local government’s development 
ordinances.50 

Current Laws 
The development agreement must be consistent 
with the local laws in effect at the time of agree-
ment approval.51 A development agreement cannot 
permit a use not allowed by the applicable zoning.52 
While some states allow a development agreement 
to modify the underlying zoning, that is not the case 
in North Carolina.53 Thus it is important for the 
development described and authorized in the agree-
ment to be permissible under the local development 

49. The parties are well-advised to explicitly discuss 
the implications of potential financial difficulties (includ-
ing potential insolvency, bankruptcy, and similar contin-
gencies) that may limit the ability of any party to meet its 
financial obligations under the agreement and to specify 
what the consequences of such an occurrence are to be.

50. G.S. 153A-379.13; 160A-400.32.
51. G.S. 153A-379.7; 160A-400.26.
52. See Neighbors in Support of Appropriate Land Use 

v. County of Tuolumne, 68 Cal. Rptr. 3d 882 (Cal. Ct. 
App. 2007). In this case a landowner sought approval to 
open a business hosting weddings and similar events on 
a vineyard located in an exclusively agricultural zoning 
district. The county refused to amend the text of the zon-
ing ordinance to allow this as a permitted or conditional 
use in the district, but it did enter a development agree-
ment allowing the use. The court affirmed a ruling that 
the agreement was ultra vires and void ab initio because 
it violated the statutory requirement for uniformity of 
regulations within a zoning district. North Carolina has a 
similar uniformity requirement. G.S. 153A-342(c), 160A-
382(c).

53. A local government should also take care not to 
promise an amendment to the ordinances in return for 
developer concessions in the agreement. Such a quid 
pro quo would raise serious concern about illegal con-
tract zoning. Morgan Co., Inc. v. Orange County, 818 So. 
2d 640 (Fla. App. 2002). If an ordinance amendment is 
needed, it must precede rather than follow a development 
agreement. 
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regulations in effect at the time of adoption of the 
agreement.

There is, however, no provision in this statute that 
prohibits a local government from negotiating with a 
landowner, rezoning the property to an appropriate 
zoning district, and then entering into a develop-
ment agreement to lock in that rezoning.54 Though 
the rezoning and development agreement are legally 
separate actions, if they are made in concert and 
essentially concurrently (albeit with the rezoning 
being a separate and initial vote), the practical effect 
is for all involved to view the legally distinct actions 
as a package deal. Given that the General Assembly 
and the courts have both explicitly authorized use 
of conditional zoning with site-specific develop-
ment requirements, incorporation of a development 
agreement into that mix is not a legally significant 
difference. The early practice suggests that such 
rezoning-development agreement packages may 
become common.55

Post Agreement Provisions
Recordation
A development agreement must be recorded with the 
register of deeds in the county in which the property 
is located within fourteen days of approval.56 The 
agreement is binding on all successors in interest to 
the parties of the agreement, including subsequent 
purchasers of the land. 

Periodic Review
The local government must undertake a periodic 
review of the project (at least once a year) to verify 
compliance with the agreement.57 

54. Concurrent consideration of rezoning a parcel and 
a development agreement for a project on that site is a 
relatively common practice. See, e.g., Smith v. City of Papil-
lion, 705 S.W.2d 584, 596 (Neb. 2005).

55. If the property is rezoned as part of the develop-
ment agreement discussion, the parties should give some 
consideration to the consequences should the project 
authorized by the agreement fail to come to fruition. For 
example, the rezoning may authorize some residual uses 
of the property that can be undertaken without a devel-
opment agreement. An alternative is to mandate initia-
tion of a process to again rezone the property should the 
authorized development not be initiated within a speci-
fied time.

56. G.S. 153A-379.11; 160A-400.30.
57. G.S. 153A-379.8; 160A-400.27.

Amendment
The statute makes provision for amendment, exten-
sion, and cancellation of the agreement. The parties 
may modify or cancel the agreement at any time by 
mutual consent.58 Any major modification to a de-
velopment agreement requires the same notice and 
hearing as required for initial approval.59 While any 
individual agreement has a maximum term of twen-
ty years, the parties may enter subsequent agree-
ments that extend the original duration period.60

The local ordinances in effect at the time of the 
agreement generally are to remain in effect for the 
life of the agreement, with specified exceptions. 
The exception is that subsequently enacted local 
ordinances and ordinance amendments can be 
applied for the same grounds applicable to permis-
sible mandated amendment of site-specific and 
phased development plans.61 There are three types of 
changes that can be the basis for such a modification. 
First are those that have either landowner approval 
or that make the landowner financially whole. The 
landowner’s consent must be in writing and, for 
the compensation option, the landowner must be 
compensated for the full costs of change (excluding 
reductions in property value). Second are those 
situations where there have been either inaccurate 
or material misrepresentations in the application 
or there are emergent serious threats to the public 
health, safety, and welfare. In both of these instances 
the grounds for amendment or revocation must 
be established by notice and hearing. Third is the 
enactment of a category of general regulations not 
specifically aimed at the applicable property. This 
includes zoning rules that impose additional require-
ments but that do not affect the type or intensity of 
use at the site and the enactment of local regulations 
that are “general in nature and are applicable to 
all property subject to land-use regulation” by the 
jurisdiction.62 

Subsequently enacted state and federal law may 
more readily be incorporated into a development 
agreement. If a state or federal law or regulation 

58. G.S. 153A-379.9; 160A-400.28.
59. G.S. 153A-379.6(b); 160A-400.25(b).
60. G.S. 153A-379.6(a)(2); 160A-400.25(a)(2).
61. G.S. 153A-379.7(b) and 160A-400.26(b) incorpo-

rate by reference the standards in G.S. 153A-344.1(e) and 
160A-385.1(e) for permissible modification of rules appli-
cable to approved site-specific development plans. 

62. G.S. 153A-344.1(e)(2) and 160A-385.1(e)(2).
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precludes the anticipated development, the local 
government is specifically authorized to unilater-
ally modify the agreement to incorporate changes 
needed to secure compliance with state and federal 
regulatory changes. Examples would include changes 
needed for compliance with stormwater rules, ero-
sion and sedimentation control, wetland protection, 
and the like.

Breach and Appeals 
If a local government review indicates that the 
developer is in material breach63 of the agreement, 
the local government must within a reasonable time 
provide notice of the breach (describing and docu-
menting its nature with reasonable particularity) and 
provide the developer a reasonable time to cure the 
breach.64 If the breach is not cured, the local gov-
ernment may unilaterally terminate or modify the 
agreement. The local government decision to do so 
may be appealed to the board of adjustment under 
the normal zoning appeals provisions.65 The statutes 
do not expressly address an alleged breach by the lo-
cal government.

The statute does not specify how other appeals 
regarding a development agreement, such as a 
disagreement among the parties as to its inter-
pretation,66 are to be handled. In all likelihood, the 

63. In Bollech v. Charles County, 69 Fed. Appx. 178, 181 
(4th Cir. 2003), the court held that the developer’s failure 
to build the approved development and failure to install 
the required utility improvements by the time specified in 
the development agreement discharged the county from 
any enforceable contractual obligations. In Leon County 
v. Gluesenkamp, 873 So. 2d 460 (Fla. App. 2004), the court 
held that the county’s refusal to issue building permits 
pursuant to a development agreement was not a breach 
where a court injunction had directed a moratorium on 
these permits.

64. G.S. 153A-379.8(b); 160A-400.27(b). The court in 
Legacy Group v. City of Wasco, 131 Cal. Rptr. 2d 460 (Cal. 
App. 2003), held that the statute of limitations applicable 
to contract disputes applies to an alleged breach of a de-
velopment agreement.

65. G.S. 153A-379.8(c); 160A-400.27(c).
66. For an example of a dispute regarding interpreta-

tion of the terms of a development agreement, see Building 
Industry Ass’n of Central California v. City of Patterson, 90 Cal. 
Rptr. 3d 63 (Cal. Ct. App. 2009). The agreement required 
the developer of a subdivision to pay an in-lieu fee for 
affordable housing. The fee at the time the agreement was 
approved in 2003 was $734 per housing unit, due upon 

appropriate process is to follow the standard ap-
proach used for zoning. That is, the local govern-
ment administrator charged with implementation of 
the development agreement would make a formal, 
binding written interpretation, which could then be 
appealed to the board of adjustment and thereafter 
to judicial review in superior court.67 The statutes, 
however, are not explicit on this point, so the ques-
tion of whether an appeal to the board of adjust-
ment is a necessary step to exhaust administrative 
remedies prior to judicial review is an open question. 
Thus it would be prudent for a local government that 
adopts an ordinance setting procedures for develop-
ment agreements to specifically address the process 
for administrative appeals in that ordinance.68 It is 

issuance of each building permit for a nonaffordable unit. 
However, the city was in the process of preparing an up-
dated analysis of its affordable housing fee and the parties 
stipulated in the agreement that the developer would be 
bound by the revised fee schedule, “providing the same is 
reasonably justified.” Following a new study of affordable 
housing needs that used a different model for allocation 
of costs, the city in 2006 adopted a new fee schedule that 
increased the per unit affordable housing fee to $20,946. 
The court held that an interpretation of the development 
agreement’s term that the fee be “reasonably justified” 
was a question of law subject to the ordinary rules of 
contract interpretation. The court held that an objectively 
reasonable person would read the term to mean any in-
crease in the fee would conform to existing law. The court 
then held that the fee increase did not meet the standards 
in California law for such fees. See also Sprenger, Grubb & 
Assoc., Inc. v. City of Hailey, 903 P.2d 741 (Id. 1995) (dis-
pute as to amount of commercial development allowed 
by development agreement for property that was subse-
quently downzoned).

67. In Queen Anne’s Conservation, Inc. v. County Commis-
sioners of Queen Anne’s County, 855 A.2d 325, 327 (Md. 2004), 
the court held that a third party challenging a development 
agreement must first appeal to the board of adjustment to 
exhaust administrative remedies prior to seeking judi-
cial review. Under Maryland law, the court held that the 
decision of the county to enact an ordinance allowing and 
providing for development agreements was legislative but 
the decision under those adopted ordinances to approve an 
individual agreement was an administrative decision. There 
is a substantial body of law in North Carolina regarding 
zoning appeals, board of adjustment review, exhaustion of 
administrative remedies, and subsequent judicial review. 
See David W. Owens, Land Use Law in North Caro-
lina 137–42, 265–75 (2006). 

68. G.S. 153A-322(d) and 160A-363(d) specifically 
allow counties and cities to adopt procedures and employ 
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also not uncommon for the terms of each develop-
ment agreement to address the process for resolving 
disputes, such as mandated mediation in the event 
of a disagreement regarding interpretation of the 
agreement.

Disputes over interpretation of agreements 
should, however, be distinguished from challenges 
to the validity of the agreement. As the decision on 
adoption of the agreement is legislative in nature, a 
board of adjustment would have no jurisdiction to 
hear that matter and those appeals would lie directly 
with the courts.69

Enforcement 
Unlike statutes in some other states,70 the North 
Carolina development agreement statute does not 
contain provisions on mechanisms for enforcement 
and remedies beyond the provisions regarding a 
breach of the agreement. Therefore it is important 
that these issues be addressed in detail in the agree-
ment itself. 

Many agreements in other states provide for spe-
cific performance and many limit monetary damages 
for breach. Agreements often also include express 
provisions regarding payment of attorneys’ fees in 
the event of a conflict. 

Given the consequences for all parties, the agree-
ment should define what constitutes a material 
breach and the remedies available to both parties in 
the event of breach. 

Change in Ownership or Jurisdiction 
Given the duration of development agreements, the 
original parties to the agreement may be supplanted 
due to changes in ownership or local government 
jurisdiction. The land owner who negotiates and ex-
ecutes the agreement may well sell all or part of the 

organizational structures authorized by law to all aspects 
of their development regulations.

69. The declaratory judgment statute, G.S. 1-253 
through 1-267, is the appropriate vehicle to challenge the 
constitutionality, validity, or construction of ordinances. 
As the decision to adopt a development agreement is 
made by ordinance, this would be the route to challenge 
the constitutionality or validity of an agreement. That is 
to be distinguished from interpretation of the terms of 
the agreement (which is not an ordinance).

70. See, e.g., Cal. Gov’t Code § 65865.4 (West 2009); Fla. 
Stat. Ann. § 163.3243 (West 2009); Haw. Rev. Stat. § 46-
127(a) (2009); La. Rev. Stat. Ann. § 33:4780.26 (2009); Md. 
Code Ann., Land Use, § 66B-13.01(l) (West 2009). 

property during the term of the agreement. Local 
jurisdiction can shift due to annexation or extension 
of municipal extraterritorial jurisdiction. For the 
most part these changes in ownership or jurisdiction 
do not affect the rights or obligations contained in 
the agreement. The law specifically provides that the 
“burdens of the agreement are binding upon, and the 
benefits of the agreement shall inure to, all succes-
sors in interest to the parties to the agreement.”71

The statute also provides for limited modification 
if local government jurisdiction for the property sub-
ject to the agreement changes.72 The local govern-
ment assuming jurisdiction may modify or suspend 
the agreement if needed to protect the residents of 
the area within the agreement or elsewhere in the 
jurisdiction from a condition dangerous to health or 
safety.

Early Experience of  
North Carolina Cities and Counties
Survey
The School of Government periodically surveys cit-
ies and counties in North Carolina regarding zon-
ing practices. In 2002 we asked about experience 
with zoning variances.73 In 2004 we asked about 
ordinances adopted,74 experience with special use 
permits,75 and municipal extraterritorial jurisdic-

71. G.S. 153A-349.11; 160A-400.30. In Home Build-
ers Ass’n of Central Arizona v. City of Maricopa, 158 P.3d 869 
(Ariz. 2007), the court held that a similar provision in 
Arizona law precluded imposition of additional fees by 
a newly incorporated city that assumed jurisdiction of 
property subject to a prior county development agree-
ment where the agreement expressly provided that no 
additional fees would be imposed. See also Alachua County 
v. Florida Rock Indus., 834 So. 2d 370 (F. Dist. Ct. App. 
3003) (city annexing property subject to development 
agreement is successor in interest to county)

72. G.S. 153A-379.10(b); 160A-400.29(b). 
73. David Owens and Adam Brueggemann, A Sur-

vey of Experience with Zoning Variances (Chapel 
Hill: School of Government Special Series No. 18, Feb. 
2004).

74. David W. Owens and Nathan Branscome, An 
Inventory of Local Government Land Use Ordi-
nances in North Carolina (Chapel Hill: School of 
Government Special Series No. 21, 2006).

75. David W. Owens, Special Use Permits in 
North Carolina Zoning (Chapel Hill: School of 
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tion.76 In 2006 we surveyed North Carolina local 
governments about zoning amendments,77 the num-
ber and type of zoning districts in ordinances, use 
of design standards, and experience with traditional 
neighborhood design projects.78

The 2008 survey of practices in land develop-
ment regulations focused on three topics. We asked 
about the current experience the state’s cities and 
counties had with comprehensive planning, devel-
opment moratoria, and development agreements.79 
Requests to complete the survey were distributed to 
all of North Carolina’s 547 municipalities and all 100 
counties. The request was sent to each jurisdiction’s 
planning director if such a person could be identi-
fied. For jurisdictions without a planning director, 
the request was mailed to (in order of priority) the 
zoning administrator, the manager or administrator, 
the clerk, or the chief elected official. Each jurisdic-
tion was asked to have the survey completed by the 
person within the jurisdiction who most directly 

Government Special Series No. 22, 2007).
76. David W. Owens, The North Carolina Expe-

rience with Municipal Extraterritorial Plan-
ning Jurisdiction (Chapel Hill: School of Government 
Special Series No. 20, 2006).

77. David W. Owens, Zoning Amendments in 
north Carolina (Chapel Hill: School of Government 
Special Series No. 24, 2008).

78. David W. Owens and Andrew Stevenson, An 
Overview of Zoning Districts, Design Standards, 
and Traditional Neighborhood Development in 
North Carolina Zoning Ordinances (Chapel Hill: 
School of Government Special Series No. 23, 2007)

79. A copy of the relevant portion of the survey instru-
ment is attached as appendix 1.

works with the jurisdiction’s land development 
regulations. 

A new aspect of the survey in 2008 was the provi-
sion of an online option for survey responses. We 
posted the survey online and sent postcards to each 
jurisdiction in November 2008 with instructions on 
how to log in and complete the survey. Local gov-
ernments were also given the option of requesting 
a paper copy of the survey. In December 2008 an 
e-mail reminder was sent to all jurisdictions that had 
not responded and for which e-mail addresses could 
be found. In January 2009 a paper copy was mailed 
to all nonresponding jurisdictions. A final call for 
responses was e-mailed or faxed to nonresponding 
jurisdictions in February 2009. 

The response rate was relatively high and repre-
sents a strong cross-section of cities and counties in 
the state.80 In all, responses were received from 347 
of the cities and counties in the state.81 A breakdown 
of the response rate by city and county and jurisdic-
tion population size is provided in table 1. 

The overall response rate was 54 percent of all of 
the local governments in the state. The largest group 
of nonrespondents was cities with populations under 
1,000. Given that these small towns have histori-
cally not had development regulation programs of 
their own, their failure to respond is not surprising. 
Responses from counties and from jurisdictions with 
larger populations were particularly strong. Eighty-
eight percent of the cities with populations over 
25,000 responded, including all of the cities with 
populations over 100,000. Prior surveys indicate that 
just over 500 cities and counties in the state have ad-
opted zoning.82 Thus this survey captures responses 
from a substantial majority—likely on the order of 
70 percent—of those cities and counties that are 
actively engaged in land development regulation. 

80. A list of responding jurisdictions is set out in ap-
pendix 2.

81. An additional four jurisdictions (all municipali-
ties with populations under 10,000) opened the online 
survey but made no responses beyond the name of the 
jurisdiction and person responding. As these four juris-
dictions made no substantive responses to survey ques-
tions, they were deleted from the data and counted as 
nonrespondents.

82. The 2006 survey reported that 433 municipalities 
and 76 counties in the state had adopted zoning ordi-
nances. David W. Owens, Zoning Amendments in 
North Carolina 3 (Chapel Hill: School of Government 
Special Series No. 24, 2008).

Table 1. Survey Response by Jurisdiction Population

Population
Number of 

Jurisdictions
Total 

Responding
Response 

Rate

Municipalities 547 270 49%
 1–999 224 74 33%
 1,000–9,999 248 140 56%
 10,000–24,999 41 27 66%
 > 25,000 33 29 88%
Counties 100 77 77%
 1,000–24,999 37 24 65%
 > 25,000 63 53 84%
All Jurisdictions 647 347 54%
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The combined 2007 population of all respond-
ing jurisdictions totaled nearly 7.5 million, some 83 
percent of the state’s total population. The popula-
tion of responding jurisdictions is set out in table 2. 
This number modestly understates the population 
of responding areas, as municipal extraterritorial 
areas are not included in the population figures used 
for municipalities, but those jurisdictions included 
reports of surveyed activity within their extraterrito-
rial jurisdiction.

Several jurisdictions in North Carolina have 
combined city–county planning departments. Four 
sets of these jurisdictions submitted a single survey 
response that included consolidated data for the city 
and county involved (Chowan County and Eden-
ton; Durham County and Durham; Forsyth County 
and Winston-Salem; and Lee County and Sanford). 
In addition, Charlotte included data for the small 
portion of Mecklenburg County that is not included 
within the extraterritorial jurisdiction of one of the 
county’s municipalities. The responses of these five 
combined surveys are reported in the analysis below 
as municipal responses.

The percentages set out in the data reports below 
are based on the number of jurisdictions responding 
to a particular survey question.83 Since all respon-
dents did not answer every question, the indicated 
number of those actually responding to a particular 
query is noted in each table (indicated by n=x). 

It is also important to note that the survey is 
based on the responses of the city or county staff 
person who most directly works with development 
regulations in each jurisdiction. While the survey 

83. The initial data summary tables were prepared by 
D’Anna Wade, a graduate student in public administra-
tion at the University of North Carolina at Chapel Hill. 
She also coded the responses from those jurisdictions 
that chose to submit a paper survey response. 

questions deal with objective measures, this insider 
perspective should be kept in mind regarding those 
responses.

Summary of Survey Responses 
on Development Agreements
Adoption of Development Agreements
Prior to 2006 there was no explicit statutory authority 
in North Carolina to use development agreements. 
Nonetheless, 10 percent of the responding jurisdic-
tions (35 of 335 respondents) reported adoption of a 
development agreement prior to January 1, 2006. It is 
reasonable to assume that some of these agreements 
were not true “development agreements” as they are 
defined by the statutes (and therefore not the type of 
development agreements that are the subject of this 
report). 

While consideration of use of the tool accelerated 
in the three years after adoption of the legislation 
authorizing these agreements, to date only a mod-
est number of jurisdictions in the state have actu-
ally taken advantage of this opportunity. Thirty-two 
jurisdictions84 reported adoption of a development 
agreement after January 1, 2006, and an additional 
thirty-nine reported that an agreement had been 
proposed but not yet adopted as of submission of the 
survey response. Ten percent of the responding juris-
dictions used this tool in the first three years after its 
authorization. Another 12 percent had considered it 
but had not yet used it. These responses are shown in 
tables 3 and 4.

There is not a significant difference in the early 
use of development agreements between cities and 
counties, but there are substantial differences based 
on the populations of municipalities. While no mu-

84. While there is no way to be certain that all of the 
development agreements reported to have been adopted 
after January 1, 2006, were in fact “development agree-
ments” as defined in this report, most appear to have 
been so given the additional information reported about 
the content of the agreements. Thirty-two jurisdictions 
reported adoption of a development agreement after 
January 1, 2006. The municipalities reporting adoption 
were Aberdeen, Apex, Benson, Concord, Conover, Cor-
nelius, Davidson, Edenton, Fuquay-Varina, Garner, Holly 
Springs, Huntersville, Kannapolis, Kernersville, Knight-
dale, Locust, Louisburg, Mount Pleasant, Rolesville, Shal-
lotte, Statesville, Washington, Wendell, and Wilmington. 
The counties reporting adoption of a development agree-
ment were Bertie, Catawba, Harnett, Henderson, Jackson, 
Polk, and Swain.

Table 2. Population of Responding Jurisdictions

Total 2007  
Population

Population of 
Responding 
Jurisdictions

Percent 
Responding

Municipalities 4,962,027 4,180,543 84%
Counties 
(unincorporated 
areas)

4,107,371 3,304,593 80%

Total 9,069,398 7,485,136 83%
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nicipalities with populations under 1,000 reported 
adoption of a development agreement, 25 percent of 
the cities with populations over 25,000 have already 
done so. There is a similar pattern with active con-
sideration of future development agreements. Only 
8 percent of cities with populations under 1,000 
reported that a development agreement had been 
proposed but not yet adopted, while 32 percent of 
cities with populations over 25,000 reported this.85

Of the city and county jurisdictions adopting 
development agreements, most—66 percent—have 
only adopted a single agreement. Four jurisdictions 
reported adoption of two agreements, three reported 
adoption of three agreements, and five reported 
adoption of four or more. Four of the five jurisdic-
tions reporting adoption of four or more develop-
ment agreements were cities with populations over 
25,000.

85. Thirty-nine jurisdictions reported that they had 
considered but had not yet adopted a development agree-
ment after January 1, 2006. The municipalities report-
ing consideration were Asheville, Atlantic Beach, Black 
Mountain, Blowing Rock, Bridgeton, Burlington, Chapel 
Hill, Clayton, Elkin, Faith, Foxfire Village, Gastonia, 
Halifax, Harrisburg, Havelock, Hertford, Hillsborough, 
Jacksonville, Long View, Marshall, Monroe, New Bern, 
North Wilkesboro, Princeville, Randleman, Sanford, 
Seaboard, Swansboro, and Wilson. The counties report-
ing consideration were Alexander, Brunswick, Camden, 
Duplin, Lincoln, Montgomery, Orange, Pender, Perqui-
mans, and Union.

The use of development agreements is gradu-
ally increasing as cities, counties, and landowners 
become familiar with the tool. Of the local govern-
ments reporting adoption of development agree-
ments in the 2006 through 2008 period, four report-
ed that their most recent agreement was adopted in 
2006, nine reported their most recent agreement in 
2007, and eleven reported their most recent agree-
ment in 2008.86 This trend to more recent adoption 
is especially the case with those jurisdictions report-
ing adoption of multiple agreements. Eight of the 
eleven responding jurisdictions with multiple devel-
opment agreements reported that their most recent 
agreement had been adopted in 2008 or early 2009. 

Scale of Adopted Development Agreements
Term. Cities and counties appear to be linking the 

duration of the adopted development agreement to 
the scale of the particular project involved rather 
than simply using the maximum twenty-year term 
allowed by the statutes. Of the nineteen jurisdictions 
reporting the duration of their most recently adopted 
development agreement, eight reported a term of five 
years or less, three a term between six and ten years, 
three a term between eleven and fifteen years, and 
five a term between sixteen and twenty years. These 
responses are illustrated in figure 1.

86. While most of the survey responses were received 
in November–December 2008, some responses were 
received in January–February 2009. Two jurisdictions 
reported adoption of their most recent agreement in Janu-
ary 2009.

Table 3. Number of Jurisdictions Adopting or 
Considering a Development Agreement after 
January 1, 2006 (N=335)

Jurisdiction Type  
by Population Adopted

Proposed 
but Not 

Adopted

Neither 
Proposed 

nor 
Adopted

Municipalities 25 29 209
 < 1,000 0 6 65
 1,000–9,999 13 12 112
 10,000–24,999 5 2 20
 > 25,000 7 9 12
Counties 7 10 55
 1,000–24,999 3 3 17
 > 25,000 4 7 38
All Jurisdictions 32 39 264

Table 4. Percentage of Jurisdictions Adopting 
or Considering a Development Agreement after 
January 1, 2006 (N=335)
Jurisdiction 
Population Percent Adopted

Percent Proposed  
but Not Adopted

All Municipalities 10% 11%
 < 1,000 0% 8%
 1,000–9,999 9% 9%
 10,000–24,999 19% 7%
 > 25,000 25% 32%
All Counties 10% 14%
 1,000–24,999 13% 13%
 > 25,000 8% 14%
All Jurisdictions 10% 12%
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Acreage. The amount of land included with ad-
opted development agreements varies significantly. 
When asked about the amount of land included 
within their most recently adopted development 
agreement, the most common response—from 
about one-third of the twenty-nine responding cities 
and counties—was 100 to 499 acres. But there was 
considerable variation on this question. A quarter 
of the jurisdictions reported that their most recent 
agreement covered 25 to 49 acres, while at the other 
end of the spectrum, 17 percent reported that the 
agreement was for a project of 1,000 acres or more. 
As might be expected, cities were more likely to use 
agreements for smaller areas, while counties were 
more likely to have projects over large land areas. Six 
of the seven agreements for less than 50 acres were 
in cities, while four of the five agreements covering 
1,000 acres or more were in counties. These results 
are summarized in table 5 and figure 2.

Land Uses. Thirty-one jurisdictions reported the 
land uses authorized within their most recently 
adopted development agreement. Over 80 percent 
included residential development.87 Half included 

87. Fifty-five percent reported residential development 
and another 26 percent reported mixed use development 
that included a residential component.

commercial land uses.88 The third most common 
authorized use was office/institutional, which was 
included in about a third of the agreements.89 Only 
one of the agreements included industrial develop-
ment. Among the other land uses approved within 
development agreements were recreational facilities 
(golf courses, parks, and greenways); lodges; park-
ing decks; places of worship; and utilities. Half of the 
agreements included at least two separate land uses 
and a quarter of the agreements authorized mixed 
use developments.90 

The amount of development included within ap-
proved agreements varied significantly, though very 
few small projects were involved. Of the agreements 
including residential uses, only a quarter of the 
agreements authorized fewer than 100 residential 
units. Half had more than 500 units (and a quarter 
had more than 1,000 units). Of the jurisdictions 
reporting the amount of commercial and office space 
included, only one reported that it authorized less 
than 100,000 square feet of space, with the remain-
der all authorizing 400,000 square feet or more (and 
two authorizing over a million square feet of com-
mercial/office space). 

88. Twenty-nine percent reported commercial de-
velopment and another 26 percent reported mixed-use 
development that included a commercial component.

89. Sixteen percent reported office and institutional 
use and another 23 percent reported mixed use develop-
ment that included an office/institutional component.

90. Of the jurisdictions reporting mixed use develop-
ment, all of the mixed use developments included resi-
dential and commercial uses. All but one also included 
office uses. Among the “other” uses specified in approved 
mixed use developments were recreational facilities (golf 
courses, marina, and parks), civic uses, and hotels.

0 1 2 3 4 5 6 7 8

16 to 20 years

11 to 15 years

6 to 10 years

1 to 5 years

Figure 1. Length of Most Recent Agreement

Table 5.  Acres Included in Most Recent Development  
Agreement (N=29)

Number of 
Acres Included Municipalities Counties Total Percentage

25 to 49 6 1 7 24%
50 to 99 3 1 4 14%
100 to 499 8 2 10 34%
500 to 999 3 0 3 10%
1,000 or more 1 4 5 17%

0 5 10 15 20 25 30 35

> 1000 ac.

500 to 999 ac.

100 to 499 ac.

50 to 99 ac.

25 to 49 ac.

Figure 2. Amount of Land Included

Percentage of Agreements (N=29)
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Improvements. One of the reasons for consider-
ing a development agreement is that the land owner, 
the local government, or both, are required to make 
substantial infrastructure investments to accommo-
date the planned development and both parties want 
assurances that both the development and the im-
provements will proceed at a mutually agreed-upon 
schedule. Survey respondents confirmed that this is 
the case in the early North Carolina experience with 
development agreements.

When asked if their most recently adopted devel-
opment agreement required the developer to provide 
or contribute to public facilities to serve the devel-
opment, 88 percent of the responding jurisdictions 
with approved development agreements indicated 
that this was the case. The improvements most fre-
quently required to be provided by developers were 
water and sewer capacity or lines and road improve-
ments, all of which were required by about two-
thirds of the respondents. Provisions for sidewalks, 

greenways, and bikeways were also very common, as 
were provisions for utilities, roads, and parks, recre-
ation facilities, and open space. Table 6 summarizes 
the frequency of various types of improvements and 
contributions required to be made by the developer. 

It is far less common, but not rare, for the local 
government to also commit in a development agree-
ment to provide specified public facilities needed to 
support the authorized development. Twenty-eight 
percent of the jurisdictions reporting adoption of a 
development agreement indicated that their most 
recent agreement included provisions requiring the 
unit of government to provide public facilities. Table 
7 summarizes the frequency of various types of im-
provements and contributions required to be made 
by the unit of government.

Legal Assistance. Legal assistance to the local 
government in preparing and reviewing develop-
ment agreements is most commonly provided by 
the city or county attorney. Eighty-two percent of 

Table 6.  Type of Public Facilities  
Provided by Developer (N=28)

Type of Public Facility or Improvement Percentage 

Construction of sewer capacity or lines 68%
Construction of water supply or lines 64%
Construction of roads or intersection 
improvements

64%

Land for sidewalks, greenways, bikeways 57%
Construction of sidewalks, greenways, 
bikeways

57%

Land for utility rights-of-way 54%
Land for road rights-of-way 50%
Land for park, recreation, or open space 46%
Construction of park or recreation facilities 21%
Land for other public facilities (fire, police, 
library, etc.)

18%

Land for transit (bus stops or other transit) 14%
Voluntary fee payment for public facilities 14%
Land for schools 7%
Construction of other public facilities (fire, 
police, library, etc.)

7%

Construction for transit (bus stops, pullouts, 
or other transit)

4%

Provision of affordable housing 4%

Construction of school buildings 0%
Other 7%

Table 7.  Type of Public Facilities  
Provided by Unit of Government (N=9)

Type of Public Facility or Improvement Percentage 

Construction of water supply or lines 44%
Land for park, recreation, or open space 44%
Land for road rights-of-way 33%
Construction of sewer capacity or lines 33%
Construction of roads or intersection 
improvements

33%

Construction of sidewalks, greenways, 
bikeways

33%

Land for utility rights of way 33%
Construction of park or recreation facilities 22%
Land for sidewalks, greenways, bikeways 11%
Land for other public facilities (fire, police, 
library, etc.)

11%

Construction of other public facilities (fire, 
police, library, etc.)

11%

Land for transit (bus stops or other transit) 0%
Construction for transit (bus stops, 
pullouts, or other transit)

0%

Provision of affordable housing 0%
Land for schools 0%
Construction of school buildings 0%
Other 22%
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the jurisdictions responding indicated that their city 
or county attorney provided these legal services, 11 
percent used outside counsel, and 7 percent reported 
some other arrangement.

Selected Examples of  
Early Use in North Carolina
Below are three brief case summaries of early use 
of development agreements for large-scale develop-
ments in North Carolina. The first is a 2007 agree-
ment for a mixed use project on more than 2,000 
acres in Catawba County. The second is a 2009 
agreement for a satellite mixed use university cam-
pus on a 1,000-acre site in Chapel Hill.91 The third is 
for a largely residential mixed use project on a 1,400-
acre site in Wilmington.

Catawba County—Crescent Resources/Key Harbor
One of the first North Carolina uses of a develop-
ment agreement for a large mixed use project is an 
April 2007 agreement between Catawba County and 
Crescent Resources/Key Harbor. 

In 2003 Catawba County completed a small area 
plan for the Sherrills Ford area of the county.92 Cres-
cent Resources93 was one of the largest landowners 
in the area covered by this plan. The county staff 
and Crescent began discussions about future long-
term development of some 2,000 acres the company 

91. The Town of Chapel Hill–University of North 
Carolina and Wilmington development agreements were 
adopted after the survey discussed above was completed.

92. Facts for this summary are taken from an April 16, 
2007, memo from the Catawba County Planning Board 
and Planning Director Jacky Eubanks to the Catawba 
County Board of Commissioners, the development agree-
ment itself, and discussions with Greensboro attorney 
Tom Terrell, who represented the county in negotiating 
and drafting the development agreement.

93. Crescent Resources, LLC was formed in 1969 as 
a joint venture between Duke Power Company and the 
Morgan Stanley Real Estate Fund. Given Duke Power’s 
substantial land holdings around several lakes associated 
with electrical power development, Crescent is a major 
developer in North Carolina and throughout the south-
eastern United States The company has a particularly 
strong presence along Lake Norman. Lake Norman was 
created in 1967 by Duke Power on the Catawba River 
north of Charlotte. It is the largest freshwater lake in the 
state.

owned in this area. The property was in four non-
contiguous parcels. After these discussions began, 
one of the parcels (the 700-acre Island Point Road 
area, subsequently referred to as the Key Harbor 
site) was sold to a separate development group. That 
group continued in the coordinated discussions 
about long-term development. In 2006 the parties 
reached an interim agreement and in 2007 Catawba 
County, Crescent Resources, and Key Harbor en-
tered into a formal development agreement for this 
project. The development agreement took well over a 
year to plan and negotiate.

The agreement94 covered proposed development 
of a mixed use project on a 2,126.5-acre area. The 
approved development included up to 1,950 dwelling 
units and a village center with retail, office, medical 
center, governmental, educational, and service uses. 
The term of the agreement was twenty years. The 
development agreement, exclusive of a number of 
attached and incorporated exhibits, ran thirty pages. 
The county concurrently considered and adopted a 
major text amendment to allow conditional district 
zoning, conditional rezoning, and the development 
agreement.

The principal residential development in the 
agreement, the Key Harbor project, allowed 1,400 
single-family units in a clustered subdivision along 
Lake Norman. This in itself was the largest single 
residential project in the county’s history. A separate 
residential area allowed a low-density conservation-
style development of 100 homes on a 630-acre tract. 
The approved Village Center included single-family, 
multifamily, and senior housing, more than 400,000 
square feet of retail space, and more than 100,000 
square feet in office space. The Village Center includ-
ed a medical center, an elementary school, a YMCA, 
and a community services center. 

The landowners agreed to a number of under-
takings. Transportation needs were addressed by 
an agreement to provide specified off-site highway 
improvements (based on a traffic impact analysis 
produced for each project), installation of a bike 
path and sidewalks, and school parking lot improve-
ments. Public open space and recreation needs were 

94. The adopted development agreement is recorded at 
Book 2833, Page 286, Catawba County registry. A copy is 
online at www.catawbarod.org/BookViewVWin.asp 
?DocumentType=Deed&Instrument=28330286&Next 
Instrument=28330365. 

http://www.catawbarod.org/BookViewVWin.asp? DocumentType=Deed&Instrument=28330286&NextInstrument=28330365
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addressed through the dedication of a park site.95 
Community needs were addressed by an agreement 
to donate a site for a nonprofit community center, 
to make a good faith effort to acquire and relocate 
a historic structure, to dedicate a county service 
center site and donate funds for its construction, and 
to reserve sites for a future YMCA, a county medical 
center, and a school. Utility needs were addressed by 
an agreement to dedicate pump station sites and line 
easements for the county sewer system. 

The county agreed to a schedule for provision of 
county water and sewer lines to the area and agreed 
to make utility capacity reservations. The parties 
also agreed on utility fees. 

As of September 2009, the project is as yet unde-
veloped, in large part due to the national housing 
and development slump of 2008–9. The Key Harbor 
development is listed for sale (with a $29.5 million 
list price).

Chapel Hill—University of North Carolina at Chapel Hill
The Town of Chapel Hill and the University of North 
Carolina at Chapel Hill in June 2009 adopted a 
development agreement96 for the University’s pro-
posed Carolina North project, an academic/research 
mixed use development. The project site is a 950-
acre area about two miles north of main campus. 
While the long-term plan is to develop some 228 
acres of the site, the development agreement deals 
with the first large phase of the proposed develop-
ment, some three million square feet of development 
on 133 acres. The fact that the negotiations here were 

95. The agreement provides for dedication of a 22-acre 
park. Another 600-acre parcel was identified for future 
park use, with the developer committing to assist in fund-
raising for its purchase. Should the fund-raising not be 
successful, the developer agreed to donate 300 acres of 
this land for a park and develop the remainder with low-
density single-family residences.

96. The adopted development agreement includes a 
summary of the history of discussions on the project and 
a detailed accounting of the process followed in consider-
ing the agreement. The agreement is recorded at Book RB 
4785, Page 1, Orange County registry. A copy is online at 
http://web.co.orange.nc.us/WebInquiry/DocDescMain.a
spx?sk=20090715000174000&ref=d0d56de2-2b75-4fa2-
b923-7e897ec714b3. Both the Town and University web-
sites have pages devoted to the Carolina North project, 
with links to copies of all of the supporting reports and 
studies.

between two public entities presented unique chal-
lenges and opportunities.97

The University and Town actively discussed the 
future development of this site for over a decade 
prior to entering negotiations on the development 
agreement. The University had developed several 
plans for the site during this period. A new mixed 
use zoning district for the site was proposed in the 
mid-1990s but was not adopted by the Town. In 
reaction to a second development plan for the site, in 
2003–4 a Town-sponsored citizens committee de-
veloped policy recommendations regarding the site, 
which were adopted by the Town but not agreed to 
by the University. A broad University–Community 
leadership committee spent 2006 discussing the 
development, reaching consensus on some points 
and identifying other key interests that potentially 
conflicted and were unresolved. These early efforts 
identified and clarified the interests of the parties 
and the community but also underscored the dif-
ficulty in reaching a binding agreement on such a 
large and controversial project.

The adopted agreement approved a development 
of three million square feet of floor space on a 133-
acre portion of the tract. The agreement has a twen-
ty-year term. The development agreement, exclusive 
of a number of attached and incorporated exhibits, 
runs forty-six pages. In addition to the development 
agreement, the Town concurrently adopted a text 
amendment to its Land Use Management Ordinance 
to create a new zoning district allowing college/
mixed use development pursuant to a development 
agreement and rezoned the entire tract into this new 
district. 

A key aspect of reaching ultimate agreement was 
the discussion and adoption by the Town and Uni-
versity at the beginning of the negotiation process of 
a detailed, open, deliberative process. That process 
included a detailed schedule of anticipated tasks 

97. Interestingly, Florida statutes recognize the unique 
challenges posed by integrating public university cam-
pus planning into that state’s mandatory local planning 
system. Fla. Stat. Ann. § 1013.30 (West 2009) mandates 
university campus master plans, local government par-
ticipation in the review of those plans, and preparation of 
a development agreement to address implementation of 
the plan and actions to mitigate the impacts of campus 
development.

http://web.co.orange.nc.us/WebInquiry/DocDescMain.aspx?sk=20090715000174000&ref=d0d56de2-2b75-4fa2-b923-7e897ec714b3.
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that ran from September 2008 to June 2009.98 The 
agreed-upon process called for monthly public nego-
tiating sessions between the full Town council and 
the University trustees, monthly public input ses-
sions, weekly coordinating meetings between senior 
staff from the Town and the University, and regular 
joint meetings of Town and University subject-
matter staff (including staff responsible for transit, 
stormwater, parks and recreation, utilities, and 
public safety) to jointly develop proposed standards 
and conditions for the agreement. Time was also al-
located for review and comment on near-final drafts 
of the agreement by all eleven of the Town’s advisory 
boards and the public at three public hearings. 

The University committed the resources to under-
take several large technical studies that the earlier 
community discussions on this issue indicated were 
needed—a detailed ecological assessment of the site, 
a fiscal impact analysis of the project, and a broad 
transportation impact analysis that addressed traf-
fic, public transit, bike, and pedestrian impacts. The 
town hired outside counsel to assist in managing 
the process and staffing the joint staff and council–
trustee work sessions. The Town also secured out-
side staff to track and document public comments 
and suggestions and to post those on the Web in 
near-real time. The Town tracked all of its staff and 
contractual expenses for the project over the course 
of this year-long effort and included all of those in 
the fee it charged the University for the development 
agreement.99

The agreement addressed several critical issues 
that had been identified in the earlier community 
discussions. First, substantial on-site housing was 
required. The agreement requires that 25 percent 
of the total building space be devoted to housing. 
The housing must provide a priority for occupancy 
by University employees and those with an active 
connection to work on the site and must meet Town 
affordability policies,100 be compact, and be energy 

98. The detailed schedule was regularly updated, dis-
tributed at each monthly negotiating session, and posted 
on the town website so that all participants could track 
progress and expectations for future activity.

 99. At the conclusion of the process the Town 
assessed the University a $300,000 fee for processing 
the development agreement. The University also paid a 
$30,000 fee for its rezoning petition.

100. The Town’s land use plan includes a goal that 15 
percent of new housing included in large developments 

efficient. Second, the University made a substantial 
commitment to natural area and open space protec-
tion. The University agreed to cluster development 
on 228 acres of previously disturbed land101 on the 
site and to donate a permanent conservation ease-
ment for 311 acres of the most ecologically sensitive 
and important areas on the tract. The University 
further agreed not to place any buildings within fifty 
years on the 408 acres not included in the conserva-
tion area or the long-term building area and not to 
develop a 53-acre area adjacent to the conservation 
area for a 100-year period. The University agreed to 
a variety of other environmental objectives, includ-
ing requirements for substantial carbon reduction 
goals, construction of only LEED Silver or equivalent 
buildings, substantial water reclamation, stormwater 
management, stream buffer protection, solid waste 
reduction, tree protection, landscape design stan-
dards, and lighting and noise restrictions. Third, the 
parties agreed that the development would be fiscally 
neutral for the Town, with regularly updated fiscal 
plans and cost-sharing agreements to ensure this 
neutrality. Development on the site would be sus-
pended should agreement not be reached on these 
periodic cost-sharing updates.

Addressing transportation impacts was a particu-
larly important and difficult portion of the agree-
ment. Increased traffic impact was perhaps the main 
public concern with the project, along with concern 
about how best to support public transit and bike/
pedestrian alternatives. Another critical transporta-
tion consideration was how to adapt over the twenty-
year life of the agreement to an evolving transit 
system and transportation needs and impacts. The 
solution was agreement on general principles to 
be followed, specific improvements required with 
the initial 800,000 square feet of development, and 
commitment to a rolling series of future mandatory 
transportation impact analyses, short-range tran-
sit plans, and transportation management plans. 
Parking ratios and cost-sharing agreements must 
be mutually agreed upon for each iteration of this 
rolling analysis and plan preparation. Development 

will be “affordable.” 
101. Most of the development area is located on the 

portion of the site previously used as a University-owned 
airport and an adjacent area previously leased by the 
University to the Town for an operations center (primar-
ily used for transit system buses, solid waste collection 
vehicles, and an animal shelter). 
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on the site will be suspended should agreement not 
be reached on these periodic cost-sharing updates. 
The University also agreed to maintain its current 
partnership in funding the transit system for the 
life of the agreement and to otherwise limit parking 
on the entire tract. Provision of future greenways 
and development of a system for joint funding of 
greenways, bikeways, and pedestrian paths was also 
incorporated into the agreement.

As of September 2009, work was underway to ad-
dress the initial required staff updates and analysis. 
The University does not anticipate seeking the initial 
site development permit for building on-site before 
2011.102

Wilmington—Newland Communities 
The City of Wilmington and Newland Communi-
ties103 in May 2009 adopted a development agree-
ment104 for the RiverLights project, a largely residen-
tial mixed use project on a 1,400-acre site along a 
nearly three-mile stretch of the Cape Fear River.105 
The approved project anticipates nearly 2,300 hous-
ing units and one million square feet of retail, office, 
and institutional space. The project also includes a 
proposed 112 slip marina. The negotiations included 
annexation of the site into the city and relocation of 
a state road that traversed the site.

102. One building on the site (for a public-private 
innovation center) was approved by the Town by special 
use permit prior to approval of the development agree-
ment. The University’s current plan is for the first build-
ing under the development agreement to be a new facility 
for the law school, but it is anticipated that plans for that 
building will not be submitted for several years.

103. Newland Communities, headquartered in San 
Diego, California, is one of the largest community devel-
opment companies in the country, with offices in fourteen 
states and more than forty projects underway. The com-
pany is developing a mixed use project, Briar Chapel, on 
1,600 acres in Chatham County that includes commercial 
areas, schools, and nearly 2,400 homes. 

104. The adopted agreement is recorded at Book 5415, 
page 2124 of the New Hanover County registry. A copy is 
available online at http://srvrodweb.nhcgov.com/ 
imgcache/opr2009021704-1-76.pdf.

105. Facts for this summary are taken from a Novem-
ber 24, 2008, memo to the city’s Technical Review Com-
mittee by planning manager Ron Satterfield, the minutes 
of the meeting in which the agreement was approved, the 
development agreement itself, conversations with staff 
and attorneys for the developer and the city, and news 
accounts of the process.

The project site adjoins the southern city bound-
ary and is located along the Cape Fear River. The 
vacant site was largely wooded and contained 
substantial wetland areas. The county had approved 
a large planned development with a golf course on 
the site a decade earlier. Newland acquired the site 
in 2006 for a reported $72-million purchase price 
and redesigned the project. The developer preferred 
to develop according to city development standards, 
particularly by using city rather than NCDOT street 
standards. The developer and city began discussions 
in 2007–8 regarding annexation, utility service, and 
development standards for the project.

A key aspect of the new development plan was 
the relocation of River Road, a two-lane state road 
immediately adjacent to the Cape Fear River (and to 
several large wetland areas adjoining the river). The 
developer proposed to relocate the road to the land-
ward side of the property, thereby creating a large 
area between the relocated road and the river that 
would be attractive for development. The develop-
ment agreement provided for relocation of the road 
(subject to NCDOT approval), with the developer 
providing the right-of-way for a four-lane road and 
agreeing to pay for construction of a two-lane road 
within that right-of-way (along with other specified 
traffic improvements to be phased in as needed as 
development progresses). The city agreed that once 
the relocated road was completed, it would initiate 
procedures to consider abandonment of the existing 
right-of-way for the original River Road, anticipating 
that title would vest in the developer once the road 
was abandoned. The developer agreed to a payment 
of $2.75 million for transportation improvements 
upon abandonment of the road. The developer esti-
mated that the overall roadway improvements would 
cost $23 million. In addition to the road relocation 
and improvements, the developer also agreed to 
provision of bike paths and sidewalks according to 
city plans.

The agreement provides for several other public 
service dedications as well. The developer agreed to 
either dedicate up to two acres of land for a new fire 
station or, at the city’s election, to pay a fire service 
fee of $406,000. The developer agreed to donate up 
to two acres of land for a new water tower. The de-
veloper entered a separate agreement with the Cape 
Fear Public Utility Authority for water and sewer 
capacity, service lines, pump stations, and cost-shar-
ing for these improvements. The developer agreed 

srvrodweb.nhcgov.com/imgcache/opr2009021704-1-76.pdf.
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to donate specified land for two city parks on the 
site, with the parks to be used for passive recreation, 
and to provide a public access to a 27-acre lake to 
be built within the project. The developer agreed to 
reserve a site for an elementary school and to dedi-
cate that site should the county and school board 
agree to place a school within the project area within 
twenty years and if the parties agree to an accept-
able location. The city agreed to relocate an outdoor 
city shooting range that is presently adjacent to the 
project (or to enclose the existing range). The city 
also agreed to designate a senior-level city planner to 
be the primary contact for the project and to exert 
its best efforts to use the same planner for these du-
ties over the development of the project in order to 
provide continuity and consistency.

Utility and site preparation are underway on the 
site, but the economic downturn has pushed the 
planned availability of lots for sale to 2011.

Conclusions
The development agreement is a powerful tool that 
gives North Carolina cities and counties a new 
option for dealing with large-scale developments. 
Such agreements are particularly useful where devel-
opments require substantial investments in sup-
porting infrastructure and will take a lengthy period 
of time to complete. A development agreement 
allows the landowner and local government to make 
legally binding commitments that will be applicable 
throughout the life of the agreement. These commit-
ments can address the type, intensity, and design of 
development; the timing and payment for supporting 
infrastructure; and the local regulations that will 
apply to the project.

Development agreements should be used judi-
ciously. They are not legally or practically useful for 
smaller projects with a relatively quick build-out. 
By law projects must include at least 25 developable 
acres to even qualify for consideration. The engi-
neering, environmental, planning, and legal support 
necessary for formulating a development agreement 
are substantial. It is common for the negotiation of a 
development agreement for a complex project to take 
a year or more to complete. Only relatively large and 
complex projects will generally be deemed worth 
the time, cost, and effort needed for a development 
agreement.

Developers considering a development agreement 
must commit to a substantial effort. They must have 
a detailed site plan and development schedule. Envi-
ronmental, traffic, utility, and neighborhood impacts 
must be quantified over the life of the project. Most 
of the costs of preparing these studies are likely to 
fall to the landowner, as are substantial financial 
commitments for providing long-term mitigation 
measures. Therefore developers must have solid 
information on what they want to have approved, the 
impacts of that development, and how cost-sharing 
for dealing with those impacts is to be addressed.

The successful use of this tool also imposes 
demands on the local government. A development 
agreement is considerably more complex and time-
consuming than a zoning permit, a special or con-
ditional use permit, or a rezoning and should not be 
used as a substitute for any of those in routine situ-
ations. To make effective use of development agree-
ments, a clear land use plan that places the project 
in context and addresses the impacts of development 
well into the future is needed, as is a clear sense 
of how potential impacts of a large-scale develop-
ment should be addressed over time. The supporting 
public facilities must be identified and must have a 
financing plan and a schedule for completion. The 
commitment of time and effort on the part of the 
local government’s staff, advisory boards, and elected 
officials can be substantial. The scale of the projects 
undergoing this review will often generate consider-
able public interest, so development and implemen-
tation of a process for effective public participation is 
also an important local government responsibility. 

That said, there are situations where a develop-
ment agreement offers a unique and valuable oppor-
tunity of mutual benefit for the developers and local 
government. It allows open, careful negotiation on 
matters of significant public and private concern. 
The parties can collaboratively consider creative 
ways to address mutual concerns about the design 
and impacts of substantial projects. It also allows 
the agreements reached through that negotiation to 
be preserved and enforced for up to twenty years. 
This predictability and certainty can be of sub-
stantial value for both the landowner and the local 
government.
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Appendix 1. Applicable Portion of Survey Instrument

Part Three: Development Agreements 

In 2005 the General Assembly adopted legislation regarding development agreements. This legislation, effec-
tive January 1, 2006, allows a landowner and a jurisdiction to mutually agree to a proposed development and 
associated improvements and to vest rights in the development plan for up to twenty years.

17. Had your jurisdiction ever adopted a development agreement prior to January 1, 2006?
____ a. Yes
____ b. No

18. In the time since January 1, 2006, which of the following applies to your jurisdiction:
____ a. No development agreements have been proposed
____ b. Development agreements have been proposed or discussed, but not adopted
____ c. Development agreements have been adopted 

If no development agreements have been adopted in your jurisdiction since January 1, 2006, please proceed to 
Question 27.

19. If your jurisdiction has adopted a development agreement since January 1, 2006, how many different agreements have 
been adopted?
____ a. One
____ b. Two
____ c. Three
____ d. Four or more

If your jurisdiction has adopted a development agreement since January 1, 2006, please answer the following 
questions about the most recently adopted agreement. 

20. When was the development agreement adopted?
____ ____ ____ Date

21. What is the duration of the development agreement?
___________ (specify length in years)

22. How many acres of developable property were included in the area subject to the agreement?
____ a. 25 to 49 acres
____ b. 50 to 99 acres
____ c. 100 to 499 acres
____ d. 500 to 999 acres
____ e. 1,000 or more acres

23. What types of development were the subjects of the agreement? Check all that apply.
____ a. Residential development 
____ b. Commercial development
____ c. Industrial development
____ d. Office or institutional development
____ e. Mixed used development. Specify uses included: ______________________
____ f. Traditional neighborhood design project
____ g. Other. Please specify: _____________________________________________
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24. How large was the development subject to the agreement?
____ a. Number of residential units
____ b. Sq. ft. of commercial, industrial, office, or institutional uses

25. Did the development agreement provide for provision of or contributions to public facilities by the developer?  
If so, specify type: (check all that apply)
____ (1) Land for schools
____ (2) Construction of school buildings
____ (3) Land for road rights of way
____ (4) Construction of roads or intersection improvements
____ (5) Land for sidewalks, greenways, bikeways
____ (6) Construction of sidewalks, greenways, bikeways
____ (7) Land for transit (bus stops or other transit)
____ (8) Construction for transit (bus stops, pullouts, or other transit)
____ (9) Land for utility rights of way
____ (10) Construction of water supply or lines
____ (11) Construction of sewer capacity or lines
____ (12) Land for park, recreation, or open space
____ (13) Construction of park or recreation facilities
____ (14) Land for other public facilities (fire, police, library, etc.)
____ (15) Construction of other public facilities (fire, police, library, etc.)
____ (16) Voluntary fee payment for public facilities
____ (17) Provision of affordable housing
____ (18) Other. Please list: ______________________

26. Did the development agreement provide for provision of or contributions to public facilities by the jurisdiction?  
If so, specify type: (check all that apply)
____ (1) Land for schools
____ (2) Construction of school buildings
____ (3) Land for road rights of way
____ (4) Construction of roads or intersection improvements
____ (5) Land for sidewalks, greenways, bikeways
____ (6) Construction of sidewalks, greenways, bikeways
____ (7) Land for transit (bus stops or other transit)
____ (8) Construction for transit (bus stops, pullouts, or other transit)
____ (9) Land for utility rights of way
____ (10) Construction of water supply or lines
____ (11) Construction of sewer capacity or lines
____ (12) Land for park, recreation, or open space
____ (13) Construction of park or recreation facilities
____ (14) Land for other public facilities (fire, police, library, etc.)
____ (15) Construction of other public facilities (fire, police, library, etc.)
____ (16) Voluntary fee payment for public facilities
____ (17) Provision of affordable housing
____ (18) Other. Please list: ______________________

27. Legal services for your jurisdiction regarding preparing and reviewing the development agreement were provided by:
____ (a) Your jurisdiction’s city or county attorney
____ (b) Outside legal assistance
____ (c) Other. Please specify: _________________________
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Counties
Alexander County
Alleghany County
Anson County
Ashe County
Bertie County
Bladen County
Brunswick County
Buncombe County
Burke County
Cabarrus County
Camden County
Carteret County
Catawba County
Chatham County
Cherokee County
Chowan County
Cleveland County
Craven County
Currituck County
Dare County
Davie County
Duplin County
Durham County
Edgecombe County
Forsyth County
Franklin County
Gaston County
Gates County
Graham County
Granville County
Greene County
Guilford County
Halifax County
Harnett County
Henderson County
Hertford County
Hoke County
Iredell County
Jackson County
Johnston County
Lee County
Lenoir County
Lincoln County
Madison County
Martin County

McDowell County
Mecklenburg County
Mitchell County
Montgomery County
Nash County
Onslow County
Orange County
Pasquotank County
Pender County
Perquimans County
Person County
Pitt County
Polk County
Randolph County
Richmond County
Robeson County
Rockingham County
Rutherford County
Stanly County
Stokes County
Surry County 
Swain County
Transylvania County
Union County
Vance County
Wake County
Warren County
Washington County
Watauga County
Wayne County
Wilkes County
Yadkin County

Municipalities
Aberdeen
Ahoskie
Albemarle
Alliance
Apex
Archdale
Asheville
Atkinson
Atlantic Beach
Aulander
Aurora
Autryville

Badin
Bald Head Island
Banner Elk
Beaufort
Belmont
Belville
Belwood
Benson
Bessemer City
Bethania
Bethel
Biltmore Forest
Black Creek
Black Mountain
Blowing Rock
Bogue
Boling Spring Lakes
Bolivia
Boone
Boonville
Bridgeton
Brunswick
Burgaw
Burlington
Cajah’s Mountain
Canton
Cape Carteret
Carolina Shores
Carrboro
Carthage
Cary
Chadbourne
Chapel Hill
Charlotte
Cherryville
Chimney Rock Village
China Grove 
Clayton
Clinton
Colerain
Columbia
Columbus
Como
Concord
Connelly Springs
Conover

Conway
Cornelius
Cove City
Crossnore
Dallas
Davidson
Denton
Dillsboro
Dortches
Duck
Dunn
Durham
Earl
East Spencer
Eden
Edenton
Elizabeth City
Elizabethtown
Elk Park
Elkin
Emerald Isle
Fair Bluff
Fairmont
Faith
Falcon
Falkland
Farmville
Fayetteville
Flat Rock
Fletcher
Forest Hills
Four Oaks
Foxfire Village
Franklin
Fuquay-Varina
Gamewell
Garner 
Gastonia
Gibsonville
Graham
Granite Falls
Greensboro
Greenville
Grimesland
Halifax
Hamlet

Appendix 2. Responding Jurisdictions
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Harrellsville
Harrisburg
Havelock
Haw River
Hayesville
Hemby Bridge
Hendersonville
Hertford
Hickory
High Point
Highlands
Hildebran
Hillsborough
Hoffman
Holly Springs
Hudson
Huntersville
Indian Beach
Jackson
Jacksonville
Jamestown
Jefferson
Jonesville
Kannapolis
Kernersville
Kill Devil Hills
King
Kinston
Kittrell
Kitty Hawk
Knightdale
La Grange
Lake Park
Lake Waccamaw
Landis
Lansing
Lattimore
Laurel Park
Laurinburg
Leland
Lexington
Liberty
Lillington
Lincolnton
Linden
Locust
Long View
Louisburg

Lumberton
Manteo
Marion
Mars Hill
Marshall
Marshville
Marvin
Matthews
Mebane
Middlesex
Monroe
Morehead City
Morganton
Morrisville
Morven
Mount Airy
Mount Olive
Mount Pleasant
Murfreesboro
Navassa
New Bern
Newton Grove
North Wilkesboro
Northwest
Oak City
Oak Island
Ocean Isle Beach
Oriental
Orrum
Oxford
Pantego
Peachland
Pine Knoll Shores
Pinebluff
Pinehurst
Pinetops
Pineville
Pink Hill
Pleasant Garden
Polkville
Powellsville
Princeville
Raeford
Raleigh
Ramsuer
Randleman
Red Springs
Rich Square

River Bend
Roanoke Rapids
Robersonville
Rockingham
Rolesville
Rowland
Roxboro
Roxobel
Rutherford College
Salemburg
Salisbury
Sanford
Saratoga
Seaboard
Selma
Seven Springs
Shallotte
Sharpsburg
Siler City
Simpson
Smithfield
Southport
Spencer
Spring Hope
St. James
St. Pauls
Stanley
Statesville
Stokesdale
Stoneville
Sugar Mountain
Summerfield
Sunset Beach
Swansboro
Swepsonville
Tabor City
Tar Heel
Tarboro
Taylorsville
Thomasville
Topsail Beach
Troutman
Turkey
Valdese
Wade
Wagram
Wake Forest
Walkertown

Wallace
Walnut Creek
Walstonburg
Warrenton
Warsaw
Washington
Weaverville
Weldon
Wendell
Wesley Chapel
West Jefferson
Whispering Pines
White Lake
Williamston
Wilmington
Wilson
Wilson’s Mills
Windsor
Winston-Salem
Woodland
Youngsville
Zebulon
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STATE OF NORTH CAROLINA 
        DEVELOPMENT AGREEMENT 
COUNTY OF CATAWBA 

This Development Agreement (the “Agreement”) is made and entered into this 16th day 
of April, 2007 by and among Crescent Resources, LLC (“Crescent”), a Georgia limited liability 
company authorized to conduct business in the State of North Carolina, Carolina Centers, LLC 
(“Carolina Centers”), a North Carolina limited liability company, Key Harbor Communities, 
LLC (“Communities”), a Georgia limited liability company authorized to conduct business in 
the State of North Carolina, Key Harbor Holdings, LLC (“Holdings”), a Georgia limited 
liability company authorized to conduct business in the State of North Carolina, and Catawba 
County, North Carolina (the “County”), a political subdivision of the State of North Carolina. 

Key Harbor Communities and Key Harbor Holdings are referred to herein collectively 
as “Key Harbor”. 

STATEMENT OF PURPOSE 

1. Section 153A-349.1(a)(1) of the North Carolina General Statutes provides that “large-
scale development projects often occur in multiple phases extending over a period of years, 
requiring a long-term commitment of both public and private resources.”  

2. Section 153A-349.1(a)(3) of the North Carolina General Statutes provides that “because 
of their scale and duration, such large-scale projects often require careful integration between 
public capital facilities planning, financing, and construction schedules and the phasing of the 
private development.” 

3. Section 153A-349.1(a)(4) of the North Carolina General Statutes provides that “because 
of their scale and duration, such large-scale projects involve substantial commitments of private 
capital by developers, which developers are usually unwilling to risk without sufficient 
assurances that development standards will remain stable through the extended period of 
development.” 

4. Section 153A-349.1(a)(5) of the North Carolina General Statutes provides that "because of 
their size and duration, such developments often permit communities and developers to 
experiment with different or nontraditional types of development concepts and standards, 
while still managing impacts on the surrounding areas." 

5. Section 153A-349.1(a)(6) of the North Carolina General Statutes provides that “to better 
structure and manage development approvals for such large-scale developments and ensure 
their proper integration into local capital facilities programs, local governments need the 
flexibility in negotiating such developments.”  

6. In view of the foregoing, Sections 153A-349.1(b) and 153A-349.3 of the North Carolina 
General Statutes expressly authorize local governments and agencies to enter into development 
agreements with developers pursuant to the procedures and requirements of Sections 153A-
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349.1 through 153A-349.13 of the North Carolina General Statutes, which procedures and 
requirements include approval of the development agreement by the governing body of the 
local government by ordinance after a duly noticed public hearing. 

7. Section 153A-349.4 of the North Carolina General Statutes restricts the use of a 
development agreement to “property that contains 25 acres or more of developable property 
(exclusive of wetlands, mandatory buffers, unbuildable slopes, and other portions of the 
property which may be precluded from development at the time of the application).”  N.C.G.S. 
153A-349.4 further provides that “development agreements shall be of a term specified in the 
agreement, provided they may not be for a term exceeding 20 years.” 

BACKGROUND 

1. Key Harbor Communities and Key Harbor Holdings are the owners of an 
approximately 704 acre parcel of land located on the north side of Island Point Road 
approximately 1/2 mile east of the intersection of Island Point Road and Sherrills Ford Road 
(hereinafter referred to as the “Key Harbor Property”), which parcel of land is more particularly 
described on Exhibit A attached hereto and incorporated herein by reference, and more 
particularly depicted on Exhibit B attached hereto and incorporated herein by reference. 

2. Carolina Centers is the owner of an approximately 192 acre parcel of land located east of 
the intersection of Highway 150 and Slanting Bridge Road (hereinafter referred to as the 
“Village Center Property”), which parcel of land is more particularly described on Exhibit C 
attached hereto and incorporated herein by reference, and more particularly depicted on 
Exhibit B. 

3. Carolina Centers is the owner of an approximately 630.50 acre parcel of land located 
approximately 1/2 mile north of the intersection of Molly’s Backbone Road and Sherrills Ford 
Road (hereinafter referred to as the “Terrapin Creek Property”), which parcel of land is more 
particularly described on Exhibit D attached hereto and incorporated herein by reference, and 
more particularly depicted on Exhibit B. 

4. Carolina Centers is the owner of an approximately 600 acre parcel of land located 
approximately two miles northwest of the intersection of Highway 150 and Little Mountain 
Road (hereinafter referred to as the “Mountain Creek Property”), which parcel of land is more 
particularly described on Exhibit E attached hereto and incorporated herein by reference, and 
more particularly depicted on Exhibit B. 

5. The Key Harbor Property, the Village Center Property, the Terrapin Creek Property and 
the Mountain Creek Property are located in the southeastern portion of Catawba County in an 
area known as Sherrills Ford.  The Sherrills Ford area is bounded by Lake Norman and the 
Catawba River to the east, the Catawba County - Lincoln County line to the south, N.C. 
Highway 16, Buffalo Shoals Road and Murray Hills Road to the west and U.S. Highway 10, the 
Town of Catawba’s Extraterritorial Jurisdiction and the Catawba River to the north.  
 
6. Beginning in 2000, the County and the Sherrills Ford Small Area Plan Committee 
engaged in land use studies and comprehensive planning for the Sherrills Ford area for the 
purpose of developing a small area plan for this portion of the County.  The result of these 
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efforts was the drafting of the Sherrills Ford Small Area Plan (the “Small Area Plan”) that was 
adopted by the Catawba County Board of Commissioners (the “Board of Commissioners”) on 
February 17, 2003.  The guiding principles of the Small Area Plan include, among other things, 
balanced land uses with a mixture of housing, shopping and employment; pedestrian oriented 
development; well planned retail development with varying sizes and functions; and flexibility 
in regulations. 
 
7. As outlined in the Small Area Plan, and as a result of changing conditions relating to 
sewer availability and the desire to maximize development opportunities along the utility 
corridors, the County has endorsed a development vision for the Sherrills Ford area that 
proposes (a) to provide for lower developable population densities on the Terrapin Creek 
Property and the Mountain Creek Property and higher densities on the Village Center Property 
and the Key Harbor Property; (b) the development of a mixed use project on the Village Center 
Property that would contain, among other things, retail and office uses as well as single family 
detached homes and attached single family homes; and (c) to transfer the costs of the 
development of certain amenities and improvements from public resources to the private 
developments described herein.  The County’s development vision also contemplates low 
density and conservation development of the Terrapin Creek Property, and conservation 
and/or recreational uses on portions of the Mountain Creek Property. 
 
8. The County approved a new zoning ordinance known as the Unified Development 
Ordinance (the “UDO”) on February 5, 2007 that contains new zoning districts and regulations 
that allow greater development flexibility than was previously allowed under the County’s 
former zoning ordinance.  The UDO provides the County with the tools to implement the Small 
Area Plan. 
 
9. Crescent agrees that it will work diligently and in good faith to secure funding from 
public, private and/or not-for-profit sources to enable the County to acquire the Mountain 
Creek Property as contemplated in the Comprehensive Relicensing Agreement for the Catawba-
Wateree Project (FERC No. 2232) (the “Relicensing Agreement”).  Crescent’s efforts will include 
(i) sponsoring and funding the accumulation of baseline data and information; (ii) preparing a 
perennial stream channel and wetlands delineation and buffer surveys; and (iii) applying to the 
NC Clean Water Management Trust Fund and other entities to fund the acquisition for the 
County.  The proposed purchase price shall be based on the appraised market value of the 
Mountain Creek Property as if it were zoned for the development of a single family residential 
community with a density of one lot per two acres, and one lot per .75 acres within 1,000 feet of 
the Lake Norman Project Boundary, less the reduction in value which would result from the 
application of perennial stream channel and wetlands conservation easements, and less the 
value of up to thirty (30) acres of land within the Mountain Creek Property proposed by Duke 
Energy for a recreation area as described in the Relicensing Agreement, but with total density 
not exceeding one hundred and fifty (150) homes.  Duke Energy’s acquisition support funding, 
as proposed above, shall be credited towards the “match” required by the NC Clean Water 
Management Trust Fund. 
 
 In the event that the applications for funding are denied or the funding is not granted 
prior to August 1, 2009 or the closing of the acquisition is not consummated by December 31, 
2009, then, unless the dates specified herein are not extended, Crescent’s obligation to assist in 
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the acquisition of the Mountain Creek Property for the County shall expire, and Crescent shall 
develop using Catawba’s County’s cluster option a single family residential community on one-
half of the Mountain Creek Property (one-half of the Mountain Creek Property being 
determined after deducting up 30 acres that are set aside for the recreation area described in the 
Relicensing Agreement) in accordance with the density described above, namely, one lot per 
two acres, and one lot per .75 acres within 1,000 feet of the Lake Norman Project Boundary, 
provided that Crescent shall also dedicate the perennial stream channel and the wetlands 
conservation easements as proposed above, with the easement areas not being counted towards 
the eligible development area, and with total density not exceeding one hundred and fifty (150) 
homes.  Furthermore, Crescent may utilize the County’s “cluster provision” in planning this 
development, which will allow the eligible density to be placed on lots as small as one-half acre.  
The one-half portion of the Mountain Creek Property that may be developed by Crescent 
(approximately 300 acres of the remaining 600 acres after the 20 to 30 acres are set aside for the 
recreation area as provided in the Relicensing Agreement) is identified on Exhibit F.  The 
balance of the Mountain Creek Property not being developed by Crescent (including the 
conservation easements) totals approximately 300 acres, and this land shall be donated to the 
County as open space.   
 
10. Key Harbor desires to develop a multi-year, multi-phased residential subdivision on the 
Key Harbor Property that will contain single family detached homes on lots of various sizes, 
attached single family homes and certain amenities (the “Key Harbor Subdivision”).  More 
specifically, the Key Harbor Subdivision will contain a maximum of 1,500 dwelling units, of 
which a minimum of 40 dwelling units and a maximum of 100 dwelling units shall be attached 
single family homes.  Attached hereto as Exhibit G and incorporated herein by reference is a 
schematic site plan of the Key Harbor Subdivision.  To develop the Key Harbor Subdivision in 
accordance with the attached schematic site plan, public sewer must be made available to the 
Key Harbor Property by the County as provided in this Agreement.   
 
11. A subdivision sketch plan for a portion of the Key Harbor Property was approved by the 
Catawba County Subdivision Review Board on March 31, 2006 (the “Approved Sketch Plan”).  
The Approved Sketch Plan provides for the development of a residential subdivision on a 
portion of the Key Harbor Property containing a maximum 212 single family lots (the “212 Lot 
Subdivision”).  The 212 Lot Subdivision complies with the former and existing zoning of the 
Key Harbor Property.  The schematic site plan of the Key Harbor Subdivision attached hereto as 
Exhibit G includes and incorporates the 212 Lot Subdivision.  Preliminary subdivision approval 
of the 212 Lot Subdivision was granted on June 27, 2006 by the Catawba County Subdivision 
Review Board.  
 
12. In the event that public sewer is not made available to the Key Harbor Property as 
provided herein, then Key Harbor may develop a 355 lot single family residential subdivision 
on the Key Harbor Property, subject to the approval of a preliminary plat by the Catawba 
County Subdivision Review Board (the ”355 Lot Subdivision”).  The 355 Lot Subdivision would 
include and incorporate the 212 Lot Subdivision, and it may be developed with septic systems.   
 
13. Crescent desires to develop a mixed use project on the Village Center Property that 
could contain retail, office, governmental, educational, service and residential uses (the “Village 
Center Project”).  A schematic site plan of the Village Center Project is attached hereto as 
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Exhibit H and incorporated herein by reference.  To develop the Village Center Project in 
accordance with the attached schematic site plan, public sewer must be made available to the 
Village Center Property by the County as provided in this Agreement.  
 
14. Crescent desires to develop the Terrapin Creek Property as a low density conservation 
subdivision containing a maximum of 100 single family lots as more particularly described 
herein (the “Terrapin Creek Subdivision”).   The Terrapin Creek Subdivision must be reviewed 
and approved by the Catawba County Subdivision Review Board. 
 
15. After careful review and deliberation, the County has determined that the above 
described subdivisions and developments are consistent with the adopted Small Area Plan and 
the UDO, and that they would further the County’s land use planning objectives and policies as 
set out in these documents, as well as the health, safety, welfare and economic well being of the 
County. 

16. The County has also determined that the above-described subdivisions and 
developments present a unique opportunity for the County to secure quality planning and 
growth, to protect the environment, to strengthen the tax base and to acquire public amenities 
through the development approval process. 

Accordingly, Crescent, Carolina Centers, Key Harbor and the County desire to enter into this 
Agreement for the purposes of (a) agreeing upon the maximum density of development on the 
relevant parcels of land and the types of uses thereon; (b) coordinating the construction of 
infrastructure that will serve the above-described subdivisions and developments and the 
community at large; (c) confirming the dedication and/or provision of the public amenities 
described herein by Crescent and Key Harbor; and (d) providing assurances to Key Harbor and 
Crescent that they may proceed with the development of their relevant parcels of land in 
accordance with the approved conditional rezoning plans described below and the terms of this 
Agreement without encountering future changes in ordinances, regulations or policies that 
would affect their ability to develop the relevant parcels under the approved conditional 
rezoning plans and the terms hereof. 

TERMS 

 NOW, THEREFORE, based upon the terms and conditions set forth herein and in 
consideration of the mutual promises and assurances provided herein, the parties do hereby 
agree as follows: 

1. Public Hearing.  Pursuant to Section 153A-349.5 of the North Carolina General Statutes, 
the Board of Commissioners conducted a public hearing on April 16, 2007 to consider the 
approval and execution of this Agreement in accordance with the procedures in N.C.G.S. 
153A-323.  The notice of public hearing specified, among other things, the location of the parcels 
of land subject to this Agreement, the development uses proposed on the parcels of land and a 
place where a copy of the Agreement can be obtained.  The Board of Commissioners approved 
this Agreement and the County’s execution of the same. 

2. Term.  The term of this Agreement shall commence on the date that all parties hereto 
have executed the Agreement and it shall terminate twenty (20) years thereafter unless sooner 
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terminated by the mutual consent of the parties hereto or their successors in interest, or unless 
extended by the mutual consent of the parties hereto or their successors in interest. 

3. Development of the Property. 
 
 A. Key Harbor Property 
 
 On April 16, 2007, the Board of Commissioners rezoned the Key Harbor Property to the 
Planned Development zoning district to permit the development of the Key Harbor 
Subdivision.  The Key Harbor Property shall be developed in accordance with the terms and 
conditions of the conditional rezoning plan approved by the Board of Commissioners in 
connection with the rezoning of the Key Harbor Property (the “Approved Key Harbor Plan”).  
The sizes, placements and configurations of the lots, common open space, streets, sidewalks and 
other improvements planned for the Key Harbor Subdivision shall be as depicted on the 
Approved Key Harbor Plan or as described in the development standards set out on the 
Approved Key Harbor Plan subject, however, to any rights Key Harbor may have to make 
adjustments to the same as provided on the Approved Key Harbor Plan, and to Key Harbor’s 
right to seek minor amendments to the Approved Key Harbor Plan pursuant to Section 
44-327(k) of the UDO. 
 
 As provided on the Approved Key Harbor Plan, the minimum front and rear yard 
setbacks for dwelling units located within the Key Harbor Subdivision shall be twenty (20) feet. 
Side yard setbacks for dwelling units located within Key Harbor on lots with a width of sixty 
four (64) feet or less shall be zero (0) feet, provided, however, that the minimum building 
separation shall be seven and one-half (7.5) feet.  Side yard setbacks for dwelling units located 
within Key Harbor on lots with a width of sixty five (65) feet to eighty four (84) feet shall be 
zero (0) feet, provided, however, that the minimum building separation shall be ten (10) feet.  
Side yard setbacks for dwelling units located on lots with a width of eighty five (85) feet or 
greater shall be ten (10) feet, and there shall be no minimum building separation other than the 
side yard setback requirement. 
 
 In the event of a conflict between the UDO and the Approved Key Harbor Plan, the 
terms of the Approved Key Harbor Plan shall govern. 
 
 B. Village Center Property 
 
 On April 16, 2007, the Board of Commissioners rezoned the Village Center Property to 
the Planned Development zoning district to permit the development of the Village Center 
Project.  The Village Center Property shall be developed in accordance with the terms and 
conditions of the conditional rezoning plan approved by the Board of Commissioners in 
connection with the rezoning of the Village Center Property (the “Approved Village Center 
Plan”).  The configurations, placements and sizes of the lots, buildings, open space, parking 
areas, streets and other improvements planned for the Village Center Project shall be as 
depicted on the Approved Village Center Plan or as described in the development standards set 
out on the Approved Village Center Plan subject, however, to any rights Crescent may have to 
make adjustments to the same as provided on the Approved Village Center Plan, and to 
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Crescent’s right to seek minor amendments to the Approved Village Center Plan pursuant to 
Section 44-327(k) of the UDO.  
 
 In the event of a conflict between the UDO and the Approved Village Center Plan, the 
terms of the Approved Village Center Plan shall govern. 
 
 C. Terrapin Creek Property 
 
 The Terrapin Creek Property shall be developed as a low density conservation 
subdivision containing a maximum of 100 single family lots.  The Terrapin Creek Subdivision 
shall be developed in accordance with and shall satisfy the standards and requirements of the 
UDO.  The Terrapin Creek Subdivision must be reviewed and approved by the Catawba 
County Subdivision Review Board.  Attached hereto as Exhibit I and incorporated herein by 
reference is a site plan for concept purposes only illustrating the type of development to be 
allowed on the Terrapin Creek Property.    
  
 D. Mountain Creek Property  
 
 The Mountain Creek Property shall be utilized and/or developed as provided in Section 
9 under “Background”. 

4. Permitted Uses/Maximum Density/Placement and Types of Buildings. 

 A. Key Harbor Property 

 The Key Harbor Property shall be devoted to single family detached homes, attached 
single family homes and related amenities together with any incidental or accessory uses 
associated therewith which are permitted under the UDO in the Planned Development zoning 
district.  As more particularly depicted on the Approved Key Harbor Plan, a maximum of 1,500 
dwelling units may be developed on the Key Harbor Property, of which a minimum of 40 
dwelling units and a maximum of 100 dwelling units may be attached single family homes. 

 B. Village Center Property 
 
 The Village Center Property may be devoted to retail, office, governmental, educational 
and service uses and to single family detached or attached residential uses or multi-family 
attached residential uses together with any incidental or accessory uses associated therewith 
which are permitted under the UDO in the Planned Development District zoning district.  As 
more particularly provided on the Approved Village Center Plan, the maximum floor area for 
the retail/service and office uses and the maximum number of residential units that may be 
developed on the Village Center Property are as follows: 
 
 (i) Retail/service:     500,000 square feet; 

 (ii) Office:      300,000 square feet; 

 (iii) Single family detached:   250 dwelling units;  



 
 
 
GREENSBORO 839572.3  

8

 (iv) Attached single family  
  (i.e. townhomes):    200 dwelling units; and  
 
 (v) Multi-family 
  (i.e. apartments and condominiums):    400 dwelling units. 
 
 Subject to the approval of the Catawba County Planning Staff (the ‘Staff”), which 
approval shall not be unreasonably withheld or delayed, Crescent may shift allowed floor area 
from retail/service uses to office uses, and from office uses to retail/service uses provided that 
any such shift of floor area is neutral from a traffic impact standpoint.  Subject to the approval 
of the Staff, which approval shall not be unreasonably withheld or delayed, Crescent may also 
shift allowed residential units between the various types of allowed residential uses provided 
that such shift is neutral from a traffic impact standpoint.   
   
 The placement of the buildings on the Village Center Property and the types of 
buildings are more particularly depicted on the Approved Village Center Plan. 
  
 C. Terrapin Creek Property 
 
 The Terrapin Creek Property shall be devoted to single family detached homes together 
with any incidental or accessory uses associated therewith which are permitted under the UDO, 
and to conservation and open space.  A maximum of 100 single family detached homes on 
individual lots may be developed on the Terrapin Creek Property.  The Terrapin Creek 
Subdivision shall be developed in accordance with and shall satisfy the standards and 
requirements of the UDO.  The Terrapin Creek Subdivision must be reviewed and approved by 
the Catawba County Subdivision Review Board.  
  
 D. Mountain Creek Property  
 
 The Mountain Creek Property shall be utilized and/or developed in accordance with the 
densities and uses described above in Section 9 under “Background”. 
 
5. Development Schedule.  The Key Harbor Property and the Village Center Property shall 
be developed in accordance with the development schedules set out in subsections 5.A. and 5.B. 
below, or as may be amended by the agreement of the parties to reflect actual market 
absorption.  The Terrapin Creek Property and the Mountain Creek Property shall not be subject 
to any development schedule, and shall be developed at a schedule to be determined in the 
discretion of the developer.  Pursuant to N.C.G.S. 153A-349.6(b) of the North Carolina General 
Statutes, the failure to meet a commencement or completion date shall not, in and of itself, 
constitute a material breach of this Agreement pursuant to N.C.G.S. 153A-349.8 but must be 
judged based upon the totality of the circumstances, including, but not limited to, Key Harbor’s 
and/or Crescent’s good faith efforts to attain compliance with the relevant development 
schedule.  The development schedule is a budget planning tool and shall not be interpreted as 
mandating the development pace initially forecast or preventing a faster pace of development if 
market conditions support a faster pace.  Periodic adjustments to the relevant development 
schedule by Key Harbor shall not be considered to be a material amendment or breach of this 
Agreement as long as (1) Key Harbor, or its successor in interest, pays the water and sewer 
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capital fees in accordance with the required schedule as set out in Section 12 hereof, and (2) the 
entire 1,500 lots are developed within the twenty (20) year period described below. 
 
 A. Key Harbor Property Development Schedule 
 
 (i) Within five (5) years of the Sewer Availability Date (the Sewer Availability Date 
being defined in Paragraph 11.A.(i) below), Key Harbor shall have completed the development 
of at least 375 lots; 
 
 (ii) Within ten (10) years of the Sewer Availability Date, Key Harbor shall have 
completed the development of at least 750 lots; 
 
 (iii) Within fifteen (15) years of the Sewer Availability Date, Key Harbor shall have 
completed the development of at least 1,125 lots; and  
 
 (iv) Within twenty (20) years of the Sewer Availability Date, Key Harbor shall have 
completed the development of at least 1,500 lots. 
 
 Notwithstanding anything contained herein to the contrary, Key Harbor may develop 
lots at a faster pace than the pace provided above in subparagraphs (i) through (iv).  The failure 
of Key Harbor to meet the minimum development schedule set out above in subparagraphs 
(i) through (iv) shall not constitute a breach of this Agreement provided that Key Harbor pays 
the water and sewer capital fees required under Section 12 of this Agreement in accordance 
with the schedule set out therein and develops 1,500 lots within twenty (20) years of the Sewer 
Availability Date. 
 
 B. Village Center Property Development Schedule 

 (i) Within four (4) years and two (2) months of the Sewer Availability Date, 
Crescent shall complete the development of at least 125,000 square feet of the retail component 
of the Village Center Project; 
 
 (ii) Within six (6) years and two (2) months of the Sewer Availability Date, Crescent 
shall complete the development of the remaining portion of the retail component of the Village 
Center Project;  
 
 (iii) Within six (6) years and two (2) months of the Sewer Availability Date, Crescent 
shall commence the development of the medical office component of the Village Center Project, 
and the development of the medical office component of the Village Center Project shall be 
completed within nine (9) years and two (2) months of the Sewer Availability Date; and 
 
 (iv) Within four (4) years and two (2) months of the Sewer Availability Date, 
Crescent shall commence the development of the residential component of the Village Center 
Project, and the development of the residential component of the Village Center Project shall be 
completed within nine (9) years and two (2) months of the Sewer Availability Date.  From and 
after the commencement of the construction of the first residential unit in the residential 
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component of the Village Center Project, a minimum of thirty (30) residential units shall be 
constructed during each subsequent twelve (12) month period.  
 
 C. Terrapin Creek Property Development Schedule 
 
 The Terrapin Creek Property shall not be required to develop according to a schedule. 
 
 D. Mountain Creek Property Development Schedule 
 
 The Mountain Creek Property retained by Crescent shall not be developed according to 
a schedule. 
 
6. Law in Effect at Time of the Agreement Governs the Development of Each Relevant 
Parcel. 
 
 A. Key Harbor Property 

 The laws applicable to the development of the Key Harbor Property and the Key Harbor 
Subdivision are those in force as of the date of this Agreement.  Accordingly, Key Harbor and 
its successors in interest shall have a vested right to develop the Key Harbor Property and the 
Key Harbor Subdivision in accordance with the Approved Key Harbor Plan, the terms of this 
Agreement, and the terms of the UDO and any applicable laws and regulations as they exist as 
of the date hereof during the entire term of this Agreement.  Pursuant to N.C.G.S. 153A-349.7(b) 
and except as provided in N.C.G.S. 153A-344.1(e), the County may not apply subsequently 
adopted ordinances or development policies to the Key Harbor Property or to the Key Harbor 
Subdivision during the term of this Agreement without the written consent of Key Harbor or its 
successors in interest.  Additionally, no future development moratoria or development impact 
fees shall apply to the Key Harbor Property or to the Key Harbor Subdivision without the 
written consent of Key Harbor or its successors in interest.  This Agreement does not abrogate 
any rights preserved by N.C.G.S. 153A-344 or N.C.G.S. 153A-344.1, or that may vest pursuant to 
common law or otherwise in the absence of this Agreement. 

 B. Village Center Property  

 The laws applicable to the development of the Village Center Property and the Village 
Center Project are those in force as of the date of this Agreement.  Accordingly, Crescent and its 
successors in interest shall have a vested right to develop the Village Center Property and the 
Village Center Project in accordance with the Approved Village Center Plan, the terms of this 
Agreement, and the terms of the UDO and any applicable laws and regulations as they exist as 
of the date hereof during the entire term of this Agreement.  Pursuant to N.C.G.S. 153A-349.7(b) 
and except as provided in N.C.G.S. 153A-344.1(e), the County may not apply subsequently 
adopted ordinances or development policies to the Village Center Property or to the Village 
Center Project during the term of this Agreement without the written consent of Crescent or its 
successors in interest.  Additionally, no future development moratoria or development impact 
fees shall apply to the Village Center Property or to the Village Center Project without the 
written consent of Crescent or its successors in interest.  This Agreement does not abrogate any 
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rights preserved by N.C.G.S. 153A-344 or N.C.G.S. 153A-344.1, or that may vest pursuant to 
common law or otherwise in the absence of this Agreement. 

 C. Terrapin Creek Property and Mountain Creek Property 
 
 The laws applicable to the development of the Terrapin Creek Property and the 
Mountain Creek Property are those in force as of the date of this Agreement.  Accordingly, 
Crescent and its successors in interest shall have a vested right to develop the Terrapin Creek 
Property and the Mountain Creek Property in general conformity with the provisions and terms 
of this Agreement, and the terms of the UDO and any applicable laws and regulations as they 
exist as of the date hereof during the entire term of this Agreement.  Pursuant to N.C.G.S. 153A-
349.7(b) and except as provided in N.C.G.S. 153A-344.1(e), the County may not apply 
subsequently adopted ordinances or development policies to the Terrapin Creek Property or to 
the Mountain Creek Property during the term of this Agreement without the written consent of 
Crescent or its successors in interest.  Additionally, no future development moratoria shall 
apply to the Terrapin Creek Property or to the Mountain Creek Property without the written 
consent of Crescent or its successors in interest.  Notwithstanding the foregoing, the Terrapin 
Creek Property and the Mountain Creek Property shall be subject to future development impact 
fees if legally adopted by the Board of Commissioners and provided that such development 
impact fees apply on a county wide basis.   This Agreement does not abrogate any rights 
preserved by N.C.G.S. 153A-344 or N.C.G.S. 153A-344.1, or that may vest pursuant to common 
law or otherwise in the absence of this Agreement. 
 
7. Transportation Improvements. 

 A. Key Harbor Property 

 Subject to the approval of the North Carolina Department of Transportation 
(“NCDOT”), Key Harbor, or its successor in interest, shall, at its sole cost and expense, install all 
of the off-site transportation improvements that are recommended to be installed by the 
developer of the Key Harbor Property in a Traffic Impact Analysis Technical Addendum dated 
March 3, 2006 prepared by Chas. H. Sells, Inc. (the “Key Harbor TIA”).  The Key Harbor TIA 
has been reviewed and approved by NCDOT.   The off-site transportation improvements to be 
installed by the developer of the Key Harbor Property shall include the following:  

 (i) Dedicated turn lanes and re-configured signal timing at the intersection of 
Highway 150 and Sherrills Ford Road; 

 (ii) Dedicated turn lanes and signal installation at the intersection of Sherrills Ford 
Road and Island Point Road; 

 (iii) Signal installation and dedicated turn lanes at the intersection of Sherrills Ford 
Road and Slanting Bridge Road; 

 (iv) Signal installation and dedicated turn lanes at the intersection of Sherrills Ford 
Road and Molly’s Backbone Road; and 
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 (v) Dedicated turn lanes and re-configured signal timing at the intersection of 
Highway 150 and Slanting Bridge Road.   

The off-site transportation improvements described above in subparagraphs (i) through (v) and 
any other off-site transportation improvements required by NCDOT shall be installed in 
accordance with the schedule set out in the phasing analysis approved by NCDOT, and such 
off-site transportation improvements shall be installed in accordance with the specifications of 
NCDOT.  If Key Harbor, or its successor in interest, fails to install any of the required off-site 
transportation improvements in accordance with the terms of the approved phasing analysis, 
then the County may, at its option, 1) withhold the issuance of any further building permits for 
homes within Key Harbor and/or 2) withhold the issuance of certificates of occupancy for any 
homes within Key Harbor that have not been purchased or have not been placed under contract 
for sale until such time as the delinquent off-site transportation improvements are completed.  
Subsequently placing a home under contract shall not remove the hold on its certificate of 
occupancy. 

 Catawba County hereby agrees to request NCDOT to consider lower speed limits on 
Island Point Road, Azalea Road and Molly’s Backbone Road. 

 B. Village Center Property 

 (i) Crescent has caused to be prepared by Kubilins Transportation Group, Inc. a 
Traffic Impact Analysis for the Village Center Project (the “Crescent TIA”).  The Crescent TIA is 
currently being reviewed by NCDOT and is subject to its approval.  Crescent, or its successor in 
interest, shall, at its sole cost and expense, install all of the off-site transportation improvements 
that are recommended to be installed by the developer of the Village Center Project in the 
Crescent TIA as approved by NCDOT.  The off-site transportation improvements that are 
recommended to be installed by the developer of the Village Center Project shall be installed in 
accordance with the schedule set out in the phasing analysis recommended by the Crescent TIA 
as approved by NCDOT, and such off-site transportation improvements shall be installed in 
accordance with the specifications of NCDOT.  If Crescent, or its successor in interest, fails to 
install any of the required off-site transportation improvements in accordance with the terms of 
the approved phasing analysis, then the County may, at its option, withhold the issuance of any 
further building permits or certificates of occupancy for the Village Center Property until such 
time as the delinquent off-site transportation improvements are completed.  

 (ii) Within thirty (30) days of the date of the approval of the Crescent TIA by 
NCDOT, Crescent shall dedicate right of way to NCDOT for the widening of Highway 150, 
which right of way area is more particularly depicted on Exhibit J.  

8. Condemnation of Right of Way for Off-Site Transportation Improvements.   
 
 A. Key Harbor Property 

 Key Harbor shall exert reasonable and good faith efforts to obtain from the relevant 
property owners, at its sole cost and expense, the right of way necessary to construct and install 
the required off-site transportation improvements described above.  In the event that Key 
Harbor is unable to obtain any of the required right of way after exerting reasonable, good faith 
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efforts to do so, the County will obtain the required right of way by purchasing the same or 
through eminent domain proceedings.  In the event that the County purchases any required 
right of way, Key Harbor shall reimburse the County for the purchase price and any expenses 
related thereto.  In the event that the County acquires any required right of way through 
eminent domain proceedings, Key Harbor shall reimburse the County for any award of just 
compensation and/or damages (as determined through settlement or verdict), including 
interest, that the County is required to pay, and for appraisal fees, attorney’s fees and other 
costs and expenses incurred by the County in connection therewith.  Key Harbor shall not be 
liable, however, for payments through settlement in excess of appraised value unless it has 
given its prior consent. 
 
 B. Village Center Property 

 Crescent shall exert reasonable and good faith efforts to obtain from the relevant 
property owners, at its sole cost and expense, the right of way necessary to construct and install 
the required off-site transportation improvements described above.  In the event that Crescent is 
unable to obtain any of the required right of way after exerting reasonable, good faith efforts to 
do so, the County will obtain the required right of way by purchasing the same or through 
eminent domain proceedings.  In the event that the County purchases any required right of 
way, Crescent shall reimburse the County for the purchase price and any expenses related 
thereto.  In the event that the County acquires any required right of way through eminent 
domain proceedings, Crescent shall reimburse the County for any award of just compensation 
and/or damages (as determined through settlement or verdict), including interest, that the 
County is required to pay, and for appraisal fees, attorney’s fees and other costs and expenses 
incurred by the County in connection therewith.  Crescent shall not be liable, however, for 
payments through settlement in excess of appraised value unless it has given its prior consent. 
 
 C. Authority to Condemn 
 
 The County represents and warrants that it has the legal authority to acquire the right of 
way areas described above through eminent domain proceedings in accordance with the terms 
of this Agreement pursuant to 1989 N.C. General Assembly Session Laws, Senate Bill 620. 
 
9. Reservations or Dedications of Land for Public Purposes/Public Improvements by Key 
Harbor and Crescent. 
 
 A. Key Harbor 

 (i) Bike Path.  Within three (3) years of the date on which the Key Harbor Property 
is rezoned to the Planned Development zoning district and subject to the approval of NCDOT 
and the availability of right of way, Key Harbor shall install, at its sole cost and expense, a 
paved bike path along the northern side of Island Point Road extending from the intersection of 
Island Point Road and Sherrill’s Ford Road to the easternmost edge of the Key Harbor 
Subdivision’s frontage on Island Point Road (the “Bike Path”).  The Bike Path shall vary in 
width from 5 feet to 8 feet, and it may meander at the discretion of Key Harbor to save trees.  In 
the event that NCDOT fails to approve the Bike Path, then Key Harbor shall have no obligation 
to install the Bike Path.  Additionally, Key Harbor shall have no obligation to install any portion 
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of the Bike Path where there is no existing right of way to accommodate such portion of the 
Bike Path. 

 (ii) Sherrills Ford Elementary School Improvements.  In the event that the Key 
Harbor Property is rezoned to the Planned Development zoning district to permit the 
development of the Key Harbor Subdivision on or before April 17, 2007, then Key Harbor, at its 
sole cost and expense, shall re-configure and improve the Sherrills Ford Elementary School 
parking area prior to July 31, 2007 as described in the Key Harbor TIA and as depicted on 
Exhibit K attached hereto and incorporated herein by reference.  Key Harbor shall coordinate 
the installation of these improvements with the Catawba County Board of Education (the 
“Board of Education”) so as to minimize any inconvenience to Sherrills Ford Elementary School 
during the construction process.  In the event that the Key Harbor Property is rezoned after 
April 17, 2007, then the improvements to the Sherrills Ford Elementary School shall be 
completed on a schedule mutually agreed upon among the Board of Education, Sherrills Ford 
Elementary School and Key Harbor, but in no event later than July 31, 2008. 

 (iii) Park Site.  On or before May 15, 2007, Key Harbor shall acquire an approximately 
22 acre parcel of land located adjacent to the northern boundary line of the Key Harbor 
Subdivision (the “Key Harbor Park Site”).  The Key Harbor Park Site is more particularly 
depicted on the Approved Key Harbor Plan.  On or before May 18, 2008, Key Harbor shall 
donate and convey to the Sherrills Ford Optimist Club the Key Harbor Park Site for use as a 
public park.  Key Harbor shall not be required to construct or to fund any of the park’s internal 
improvements or amenities.  The deed of conveyance from Key Harbor to the Sherrills Ford 
Optimist Club shall restrict the use of the Key Harbor Park Site to park and recreational 
purposes.  The County shall provide a letter to Key Harbor confirming the donation of the Key 
Harbor Park Site for tax purposes.  Key Harbor shall lease the Key Harbor Park Site to the 
Sherrills Ford Optimist Club beginning on May 15, 2007 until the date title is conveyed at a sum 
not to exceed $10 per year, provided that the Sherrills Ford Optimist Club agrees to hold Key 
Harbor harmless from and against any and all causes of action and liabilities arising in tort. 

 (iv) Terrell General Store.  Key Harbor shall exert reasonable and good faith efforts to 
obtain from the relevant property owner(s), at its sole cost and expense, the parcel or parcels of 
land on which the Terrell General Store is currently located (the “Terrell General Store Site”).  In 
the event that Key Harbor is able to acquire the Terrell General Store Site, then Key Harbor shall 
make reasonable and good faith efforts to relocate the Terrell General Store building from its 
present location on the Terrell General Store Site to another suitable location on the Terrell 
General Store Site.  Such suitable location cannot interfere with any required off-site 
transportation improvements.  In the event that a suitable location is found for the relocation of 
the Terrell General Store building, then Key Harbor shall relocate the Terrell General Store 
building to the suitable location at its sole cost and expense.  Key Harbor will then be entitled to 
pursue the commercial rezoning and development of the Terrell General Store Site. 
 
 In the event that a suitable location on the Terrell General Store Site for the relocation of 
the Terrell General Store building cannot be located, then Key Harbor shall offer the Terrell 
General Store building to the County at no charge, and if the County accepts such offer, the 
County shall relocate the Terrell General Store building to another location at its sole cost and 
expense within a reasonable period of time.  If the County does not accept such offer, then Key 
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Harbor may dispose of the Terrell General Store building.  In either event, Key Harbor may 
then pursue the commercial rezoning and development of the Terrell General Store Site. 
 
 In the event that Key Harbor is unable to acquire the Terrell General Store Site after 
exerting reasonable and good faith efforts to do so, then Key Harbor shall have satisfied its 
obligations hereunder. 
 
 (v) Public Sidewalks.  Key Harbor shall construct a 5 foot public sidewalk on at least 
one side of each public street located within the Key Harbor Subdivision.  This sidewalk system 
shall connect to the Bike Path on Island Point Road.  More specifically, a public sidewalk shall 
be constructed on both sides of any portion of a public street where dwelling units are located 
on each side of the public street, and a public sidewalk shall be constructed only on the 
dwelling unit side of a portion of any public street where dwelling units are located on only one 
side of the public street.  With respect to the open space areas within the Key Harbor 
Subdivision, a public sidewalk shall be constructed on only one side of any public street located 
in these areas.  Key Harbor shall construct a public sidewalk adjacent to each lot after the 
dwelling unit is constructed thereon to prevent damage to the public sidewalk during the 
construction of the dwelling unit, and Key Harbor shall construct public sidewalks in the open 
space areas at such times as these areas are developed. 

 The internal trail system to be constructed within the Key Harbor Subdivision shall be 
constructed of pervious materials, which materials shall consist of mulch, gravel or stone at Key 
Harbor’s discretion, but subject to Planning Staff approval, such approval not to be 
unreasonably withheld. 

 (vi) Amenity.  Key Harbor shall construct at least two swimming pools and at least 
two clubhouses within the Key Harbor Subdivision. 

 B. Crescent 

 (i) School Site.  Crescent shall reserve an approximately 25 acre site located within 
the Village Center Property that is more particularly identified on the Approved Village Center 
Plan for a public school site (the “School Site”).  Unless extended as provided below, the School 
Site shall be reserved for a public school for a period of thirteen (13) years, with such thirteen 
(13) year period commencing on the date that the Village Center Property is rezoned to 
accommodate the Village Center Project and expiring thirteen (13) years thereafter (the “School 
Reservation Period”).  During the School Reservation Period, the School Site may not be used 
for any purpose that is inconsistent with the reservation thereof for a public school.  The School 
Site may be used, however, as a construction staging area or other use approved by the County. 

 If the Board of Education approves the School Site for a public school within the School 
Reservation Period, then Crescent shall donate and convey to the Board of Education as much 
of the School Site that is required to accommodate a public school as determined by the Board 
of Education within ninety (90) days of Crescent’s receipt of written notice of the County’s 
approval of the School Site.  The deed of conveyance shall restrict the use of the School Site to a 
public school.  Any portion of the School Site that is not required for the public school, as 
determined by the Board of Education, shall be retained by Crescent free and clear of the 
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reservation, and Crescent may pursue the rezoning and development of the relevant portion of 
the School Site. 

 If the Board of Education fails to approve the School Site for a public school within the 
School Reservation Period, then the reservation shall expire and Crescent may pursue the 
rezoning and development of the  School Site. 

 At any time during the School Reservation Period, the Board of Education may extend 
the School Reservation Period for an additional three (3) years upon written notice to Crescent 
provided that the public school proposed for the School Site is approved for construction 
during the 2019-2023 funding cycle.  

 If the Board of Education approves a public school site in another location in the 
Sherrills Ford area within the School Reservation Period and releases the School Site from the 
reservation, then Crescent shall contribute to the County an amount equal to the fair market 
value of the School Site as rezoned to the Planned Development zoning district as of the date of 
the rezoning of the Village Center Property to accommodate the development of the school at 
the alternate site.  Crescent and the County agree that the fair market value of the School Site 
based upon the Approved Village Center Plan and as rezoned as of the date of the rezoning of 
the Village Center Property shall be determined by employing two separate appraisers with 
MAI credentials to conduct separate “blind” appraisals.  Crescent and the County shall each 
select one appraiser, but the costs of each appraisal shall be paid by Crescent.  The higher 
appraisal shall determine the amount of the School Payment.  The School Payment shall be paid 
by Crescent to the County within one hundred and twenty (120) days of Crescent’s receipt of 
written notice of the Board of Education’s approval of the alternate site for a public school in the 
Sherrills Ford area and the release of the School Site from the reservation.  Crescent shall then 
be permitted to pursue the rezoning and development of the School Site. 

 If the Board of Education approves the School Site for a public school within the School 
Reservation Period and Crescent fails to donate and convey to the County the School Site as 
described above, or, alternatively, if Crescent fails to pay the School Payment as described 
above, then the County may, in its discretion, withhold any or all building permits and/or 
certificates of occupancy for the Village Center Project until Crescent donates and conveys to 
the County the School Site or, alternatively, pays to the County the School Payment in full.  
Additionally, the County may sue Crescent for the specific performance of these obligations. 

 In no event shall Crescent be responsible for the construction of any improvements 
required for access to the School Site or for the development and use of the School Site or for 
any costs related thereto. 

 (ii) Service Center.  Crescent shall donate and convey to the County an 
approximately two (2) acre site located within the Village Center Property that is more 
particularly identified on the Approved Village Center Plan for a satellite service center for 
County services, including, but not limited to, the Catawba County Sherriff’s Department, 
Catawba County Emergency Services, the Catawba County Public Library or other County 
services (the “Service Center Site”).  The deed of conveyance shall restrict the use of the Service 
Center Site to County services.  The Service Center Site shall be donated and conveyed to the 
County prior to that date which is four (4) years and two (2) months after the Sewer Availability 
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Date (the Sewer Availability Date being defined in Paragraph 11.A.(i) below).  Crescent shall 
also donate and contribute to the County the sum of  $750,000 to be utilized for construction 
costs and/or the purchase of emergency services equipment prior to that date which is four (4) 
years and two (2) months after the Sewer Availability Date. 

 If Crescent fails to donate and convey to the County the Service Center Site or to pay to 
the County the full sum of $750,000 as described above, then the County may, in its discretion, 
withhold any or all building permits and/or certificates of occupancy for the Village Center 
Project until Crescent donates and conveys to the County the Service Center Site and pays the 
$750,000 in full.  Additionally, the County may sue Crescent for the specific performance of 
these obligations.  

 In no event shall Crescent be responsible for the construction of any improvements 
required for access to the Service Center Site or for the development and use of the Service 
Center Site or for any costs related thereto. 

 (iii) YMCA Site.  Crescent shall reserve an approximately ten (10) acre site located 
within the Village Center Property that is more particularly identified on the Approved Village 
Center Plan for purchase by the YMCA (the “YMCA Site”).  The YMCA Site shall be reserved 
for purchase by the YMCA for a period of three (3) years, with such three (3) year period 
commencing on the date of the issuance of the first building permit for the Village Center 
Property and expiring three (3) years thereafter (the “YMCA Reservation Period”).  To exercise 
its option to purchase the YMCA Site, the YMCA must notify Crescent in writing that it will 
purchase the YMCA Site and the parties must enter into a written contract for the same within 
the YMCA Reservation Period.  Should the YMCA fail to exercise its option to purchase the 
YMCA Site within the YMCA Reservation Period, then the reservation shall expire and Crescent 
may pursue the rezoning and development of the YMCA Site. 

 The purchase price for the YMCA Site shall be the lesser of (i) the fair market value of 
the YMCA Site as of the date that the YMCA exercises its option to purchase the same as 
determined by a third party appraisal procured by Crescent or (ii) $50,000 per acre. 

 The purchase contract between Crescent and the YMCA shall contain a provision that 
provides that in the event that the YMCA does not begin construction of its facility on the 
YMCA Site within five (5) years of the date that it acquires the YMCA Site, then Crescent may 
purchase the YMCA Site from the YMCA for the purchase price paid by the YMCA.  In this 
event, Crescent may pursue the rezoning and development of the YMCA Site. 

 In no event shall Crescent be responsible for the construction of any improvements 
required for access to the YMCA Site or for the development and use of the YMCA Site or for 
any costs related thereto. 

 (iv) Catawba County Medical Center.  Crescent shall reserve an approximately ten 
(10) acre site located within the Village Center Property that is more particularly identified on 
the Approved Village Center Plan for purchase by the Catawba County Medical Center (the 
“Medical Center Site”).  The Medical Center Site shall be reserved for purchase by the Catawba 
County Medical Center for a period of three (3) years, with such three (3) year period 
commencing on the date of the issuance of the first building permit for the Village Center 
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Property and expiring three (3) years thereafter (the “Medical Center Reservation Period”).  To 
exercise its option to purchase the Medical Center Site, the Catawba County Medical Center 
must notify Crescent in writing that it will purchase the Medical Center Site and the parties 
must enter into a written contract for the same within the Medical Center Reservation Period.  
Should the Catawba County Medical Center fail to exercise its option to purchase the Medical 
Center Site within the Medical Center Reservation Period, then the reservation shall expire and 
Crescent may pursue the rezoning and development of the Medical Center Site. 

 The purchase price for the Medical Center Site shall be the lesser of (i) the fair market 
value of the Medical Center Site as of the date that the Catawba County Medical Center 
exercises its option to purchase the same as determined by a third party appraisal procured by 
Crescent or (ii) $50,000 per acre. 

 The purchase contract between Crescent and the Catawba County Medical Center shall 
contain a provision that provides that in the event that the Catawba County Medical Center 
does not begin construction of its facility within five (5) years of the date that it acquires the 
Medical Center Site, then Crescent may purchase the Medical Center Site from the Catawba 
County Medical Center for the purchase price paid by the Catawba County Medical Center.  In 
this event, Crescent may pursue the rezoning and development of the Medical Center Site. 

 In no event shall Crescent be responsible for the construction of any improvements 
required for access to the Medical Center Site or for the development and use of the Medical 
Center Site or for any costs related thereto. 

 (v) Pump Stations.     If suitable locations can be located on any of its parcels of land, 
Crescent shall donate and convey the relevant portions of these parcels of land to the County 
for the construction, operation and maintenance of any pump stations that are required to serve 
the Key Harbor Property, the Village Center Property, the Terrapin Creek Property and the 
Mountain Creek Property.  Crescent shall also dedicate any easements over and across its 
parcels of land that are required to install and maintain sewer lines from the pump stations to 
the Key Harbor Property, the Village Center Property, the Terrapin Creek Property and the 
Mountain Creek Property.  To the extent that it is legally permissible and physically feasible to 
locate a sewer pump station on land owned by Duke Power in Iredell County, Crescent shall 
request Duke Power to donate land in Iredell County for this purpose.  It is understood by the 
parties hereto that the decision to donate such land or not is entirely within the discretion of 
Duke Power, and Duke Power’s refusal to donate such land shall not be deemed to be a breach 
of this Agreement by Crescent.  All costs and expenses associated with or relating to the 
installation, maintenance and use of the pump stations described above and any related sewer 
lines shall be borne solely by the County. 

10. Key Harbor Restrictive Covenants.  Key Harbor shall impose on the Key Harbor 
Subdivision restrictive covenants that are not less restrictive than the restrictive covenants of 
record as of the date hereof that are imposed against the Northview Harbor Subdivision. 

11. Public Sewer and Water. 

 A. Sewer 
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 (i) The County shall, at its sole cost and expense, provide public sewer to the Key 
Harbor Property and the Village Center Property on or before that date which is ten (10) 
months after the date on which all parties execute this Agreement and the rezoning of the Key 
Harbor Property and the Village Center Property are approved by the Board of Commissioners 
(such date being hereinafter referred to as the “Sewer Availability Date”), and the County 
warrants and represents that public sewer will be available to the Key Harbor Property and the 
Village Center Property on or before the Sewer Availability Date. 

 (ii) In connection with the provision of public sewer to the Key Harbor Property and 
the Village Center Property, the County shall, at its sole cost and expense, construct, install and 
maintain a pump station and a force main of sufficient size and capacity necessary to provide 
gravity sewer to the entire Key Harbor Property.  Additionally, the County shall, at its sole cost 
and expense, construct, install and maintain a pump station and a force main of sufficient size 
and capacity necessary to provide gravity sewer to the entire Village Center Property. 

 (iii) In the event that lots are developed within the Key Harbor Subdivision and 
homes are constructed thereon and ready for occupancy prior to the Sewer Availability Date, 
then the County agrees, at its sole cost and expense, to pump and haul sewage for each such 
home from a central location on the Key Harbor Property that is mutually agreed upon by the 
County and Key Harbor and that is provided by Key Harbor until such time as public sewer is 
actually available.  Pump and haul arrangements shall be subject to all superseding state and 
federal laws and regulations.  All required permits and approvals shall be the responsibility of 
the County to obtain and the County will diligently pursue the issuance of all required permits 
and approvals. 

 (iv) The County shall approve plats, issue land disturbing, building and other 
permits, authorize water and sewer taps and issue certificates of occupancy for homes in Key 
Harbor that are constructed prior to the availability of public sewer.  The issuance of permits 
and certificates of occupancy shall be in accordance with State law but shall not be withheld 
because of any pump and haul arrangement. 

 (v) In the event that the County does not actually provide public sewer to the Key 
Harbor Property by the Sewer Availability Date, then the County agrees thereafter, at its sole 
cost and expense, to pump and haul sewage from the Key Harbor Property from a central 
location on the Key Harbor Property that is mutually agreed upon by the County and Key 
Harbor for any and all homes located or to be located within the Key Harbor Property until 
such time as public sewer is actually available to the Key Harbor Property. 

 (vi) The sewer systems for the Key Harbor Property and the Village Center Property 
shall be designed to the City of Hickory’s specifications and subject to the City of Hickory 
connection charges. 

 (vii) The sewer systems for the Key Harbor Property and the Village Center Property 
shall be approved by the County, the City of Hickory and NCDENR. 

 (viii) With respect to any public utility lines required to be installed by Key Harbor or 
Crescent, the County agrees to exercise its power of eminent domain to acquire any easements 
required for such public utilities to serve the Key Harbor Property and/or the Village Center 
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Property if Key Harbor and/or Crescent are unable to acquire the same after having exercised 
reasonable and good faith efforts to do so.  The procedures described in Paragraph 8 above shall 
be followed in connection with the County’s exercise of its power of eminent domain.  

 B. Water 

 (i) The County represents and warrants that public water is currently available to 
the Key Harbor Property and the Village Center Property.  Public water can be made available 
at Crescent’s expense to the Terrapin Creek Property and the Mountain Creek Property. 

 (ii) The water systems shall be designed to the City of Hickory’s specifications and 
subject to the City of Hickory connection charges. 

 (iii) The water systems shall be approved by the County, the City of Hickory and 
NCDENR. 

12. Water and Sewer Capital Fees.  The County’s fiscal year runs from July 1 through 
June 30.  Commencing with the County’s fiscal year in which the Sewer Availability Date occurs 
and in accordance with the schedule set out below and on Exhibit L attached hereto and 
incorporated herein by reference, Key Harbor shall pay to the County the standard per lot water 
and sewer capital fees charged by the County for each of the 1,500 lots planned to be developed 
on the Key Harbor Property.   

 Specifically, commencing in the County’s fiscal year in which the Sewer Availability 
Date occurs and continuing thereafter during each County fiscal year until such time as the 
water and sewer capital fees are paid for each of the 1,500 lots planned to be developed on the 
Key Harbor Property, Key Harbor shall pay water and sewer capital fees to the County based 
upon the actual number of lots developed and permitted on the Key Harbor Property during 
each County fiscal year or based upon one hundred and fifty (150) lots per County fiscal year, 
whichever is greater.  During each County fiscal year, water and sewer capital fees shall be paid 
on an approved lot basis at the time of the issuance of a building permit for each lot. 

 If Key Harbor does not develop and obtain a building permit for at least one hundred 
and fifty (150) lots in any County fiscal year prior to the payment of the per lot water and sewer 
capital fees for each of the 1,500 lots planned to be developed on the Key Harbor Property, then 
Key Harbor shall pay to the County the shortfall in water and sewer capital fees within thirty 
(30) days after June 30, the end of the County fiscal year.  Within fifteen (15) days of the end of 
each County fiscal year, Key Harbor and the County shall reconcile their records to determine 
what, if any, shortfall actually exists.  If Key Harbor develops and permits more than one 
hundred and fifty (150) lots in any County fiscal year, then the number of developed and 
permitted lots in excess of one hundred and fifty (150) shall be credited to future County fiscal 
year lot requirements.  The initial per lot water capital fee shall be $1,000 and the initial per lot 
sewer capital fee shall be $3,000.  Water and sewer capital fee rates shall be subject to the water 
and sewer rate schedules adopted annually by the Board of Commissioners. 

 Notwithstanding the foregoing, planned lots for which water and sewer capital fees are 
required to be paid pursuant to the schedule set out above but for which building permits have 
not been issued prior to June 30 of the relevant County fiscal year shall be subject to higher 
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water and sewer capital fee payments as set out on the schedule attached hereto as Exhibit L.  
For example, in fiscal year 1, the sewer capital fee for a planned lot for which a building permit 
has not been issued prior to June 30 shall be $750 more than the standard sewer capital fee, and 
the water capital fee for such planned lot shall be $250 more than the standard water capital fee.  
In fiscal year 4, the sewer capital fee for a planned lot for which a building permit has not been 
issued prior to June 30 shall be $1,000 more than the standard sewer capital fee, and the water 
capital fee for such planned lot shall be $500 more than the standard water capital fee.  For the 
purposes of determining the amount of capital fee payments only, building permit issuance 
prior to June 30th of the relevant County fiscal year shall trigger the standard capital fee 
payments only if actual construction is begun within forty-five (45) days.  Requesting building 
permits for lots not ready for home construction for the purpose of acquiring more favorable 
capital fee rates shall be considered a material breach of this Agreement. 

13. Water and Sewer Capacity Reservation.  In making plans for maintaining, upgrading 
and expanding the County’s water and sewer systems in order to provide sufficient water 
treatment capacity and sewage treatment capacity for citizens of the County, the County shall 
take into account the homes and amenities planned for the Key Harbor Subdivision shown on 
the Approved Key Harbor Plan, and the commercial and residential development planned for 
the Village Center Project shown on the Approved Village Center Plan and shall reserve 
sufficient water treatment capacity and sewer treatment capacity within its water and sewer 
systems to supply adequate quantities of public water and sewer treatment services to the Key 
Harbor Subdivision and the Village Center Project to the extent necessary for Key Harbor and 
Crescent to construct and obtain certificates of occupancy for each of the homes, non-residential 
buildings and amenities planned for the Key Harbor Subdivision and the Village Center Project 
(the “Guaranteed Capacity”).  The County shall maintain the Guaranteed Capacity for the term 
of this Agreement, unless this Agreement is terminated earlier pursuant to its terms.  
 
14. Connection to the County’s Sewer and Water System.  Upon the request of Key Harbor 
or Crescent, the County agrees to permit the physical connection of the Key Harbor Property 
and the Village Center Property to the County’s sewer system.  Upon the request of Key Harbor 
or Crescent, the County agrees to permit the physical connection of the Key Harbor Property, 
the Village Center Property, the Terrapin Creek Property and the Mountain Creek Property to 
the County’s water system. 
 
15. Local Development Permits.  In accordance with N.C.G.S. 153A-349.6(b), the following is 
a description or list of the local development permits approved or needed to be approved for 
the development of the Key Harbor Property, the Village Center Property, the Terrapin Creek 
Property and the Mountain Creek Property: 

 Zoning Authorization Permits  

 Soil Erosion Sedimentation Control Permits  

 Septic Tank/Well Permits  

 DOT Driveway Permits  

 DOT Encroachment Agreements  

 Building Permits. 
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The failure of this Agreement to address a particular permit, condition, term or restriction does 
not relieve Key Harbor or Crescent of the necessity of complying with their permitting 
requirements, conditions, terms or restrictions. 

16.  Amendment.  The terms of this Agreement may be amended by the mutual consent of 
the parties hereto or their successors in interest.  A major modification of the terms of this 
Agreement shall follow the same procedures as required for the initial approval of this 
Agreement, which procedures shall include a public hearing.  A minor amendment to the 
Approved Key Harbor Plan or to the Approved Village Center Plan pursuant to 
Section 44-327(k) of the UDO shall not be considered to be an amendment to this Agreement. 

17. Recordation/Binding Effect.  Within fourteen (14) days after the County enters into this 
Agreement, Key Harbor or Crescent shall record this Agreement in the Catawba County Public 
Registry.  The burdens of this Agreement shall be binding upon, and the benefits of this 
Agreement shall inure to, all successors in interest to the parties hereto.  

18. Periodic Review.   

 (i) Pursuant to N.C.G.S. 153A-349.8, the Planning Director or other County Manager 
designee shall conduct a periodic review (the "Periodic Review") at least every 12 months, at 
which time Key Harbor or Crescent shall be required to demonstrate good faith compliance 
with the terms of this Agreement. 

 (ii) If, as a result of the Periodic Review, the County finds and determines that either 
Key Harbor or Crescent has committed a material breach of the terms or conditions of the 
Agreement, the County shall serve notice in writing, within a reasonable time after the Periodic 
Review, upon the defaulting party setting forth with reasonable particularity the nature of the 
breach and the evidence supporting the finding and determination, and providing the 
defaulting party a reasonable time in which to cure the material breach. 

 (iii) If the defaulting party fails to cure the material breach within the time given, 
then the County unilaterally may terminate or modify the Agreement as to the defaulting party 
only, provided, however, that the notice of termination or modification or finding of breach 
may be appealed to the Catawba County Board of Adjustment in the manner provided by 
N.C.G.S. 153A-345(b). 

19. Default.   

 (i) The failure of Key Harbor, Crescent or the County to comply with the terms of 
this Agreement shall constitute a default, entitling the non-defaulting party or parties to pursue 
such remedies as allowed under applicable law against the defaulting party only, provided, 
however, that no termination of this Agreement may be declared by the County as to a 
defaulting party absent its according to the defaulting party the notice and opportunity to cure 
set out in N.C.G.S. 153A-349.8.  In addition to any other rights or remedies, any party may 
institute legal action against a defaulting party to cure, correct, or remedy any default or breach, 
to specifically enforce any covenants or agreements set forth in the Agreement or to enjoin any 
threatened or attempted violation of the Agreement, or to obtain any remedies consistent with 
the purposes of the Agreement.  Legal actions shall be instituted in the Superior Court of the 
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County of Catawba, State of North Carolina, and the parties hereto submit to the personal 
jurisdiction of such court without application of any conflicts of laws provisions of any 
jurisdiction. 

 (ii) The covenants, commitments and obligations of Key Harbor and Crescent under 
the terms of this Agreement are independent obligations, such that Key Harbor is not 
responsible or liable for the performance of Crescent’s covenants, commitments and obligations 
under this Agreement, and Crescent is not responsible or liable for the performance of Key 
Harbor’s  covenants, commitments and obligations under this Agreement.  Accordingly, in the 
event that Crescent fails to perform any of its covenants, commitments or obligations 
hereunder, Key Harbor shall not be deemed to be in default under this Agreement, the County 
may not pursue any legal or equitable action against Key Harbor for Crescent’s failure to 
perform and the County may not terminate this Agreement as to Key Harbor.  In the event that 
Key Harbor fails to perform any of its covenants, commitments or obligations hereunder, 
Crescent shall not be deemed to be in default under this Agreement, the County may not 
pursue any legal or equitable action against Crescent for Key Harbor’s failure to perform and 
the County may not terminate this Agreement as to Crescent. 

 (iii) In no event shall Carolina Centers have any responsibility or liability for the 
performance of Key Harbors’ or Crescent’s covenants, commitments and obligations hereunder, 
or liability for the nonperformance of Key Harbor’s or Crescent’s covenants, commitments and 
obligations hereunder.  However, Carolina Centers shall be obligated to take all necessary steps, 
as the owner of the Village Center Property, the Mountain Creek Property and the Terrapin 
Creek Property to enable Crescent to meet all affirmative obligations hereunder. 

 (iv) In the event that Key Harbor fails to perform any of its covenants, commitments 
and obligations hereunder after notice and an opportunity to cure, the County may, until such 
default is cured, withhold the issuance of any further building permits for homes within Key 
Harbor or withhold the issuance of certificates of occupancy for any homes within Key Harbor 
that have not been purchased or have not been placed under contract for sale.  The County may 
not withhold the issuance of any further building permits or certificates of occupancy for the 
Village Center Property, the Terrapin Creek Property or the Mountain Creek Property in the 
event that Key Harbor fails to perform any of its covenants, commitments or obligations 
hereunder. 

 (v)  In the event that Crescent fails to perform any of its covenants, commitments 
and obligations hereunder after notice and an opportunity to cure, the County may withhold 
the issuance of any further building permits or certificates of occupancy for the Village Center 
Property, the Terrapin Creek Property and the Mountain Creek Property until such default is 
cured.  The County may not withhold the issuance of any further building permits or 
certificates of occupancy for the Key Harbor Property in the event that Crescent fails to perform 
any of its covenants, commitments or obligations hereunder. 

 (vi) In the event that it becomes necessary for the County to pursue a civil action 
against a defaulting party and the County is the prevailing party in such action, then the 
County shall be entitled to recover its reasonable attorneys fee from the defaulting party. 
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 (vii) Unless otherwise clearly indicated, Key Harbor’ duties and liabilities under this 
Agreement shall be joint and several as to each of Key Harbor Communities and Key Harbor 
Holdings. 

20. Notices.  Any notice, demand, request, consent, approval or communication which a 
signatory party is required to or may give to another signatory party hereunder shall be in 
writing and shall be delivered or addressed to the other at the address below set forth or to such 
other address as such party may from time to time direct by written notice given in the manner 
herein prescribed.  Such notice or communication shall be deemed to have been given or made 
when communicated by personal delivery or by independent courier service or by facsimile or 
if by mail on the fifth (5th) business day after the deposit thereof in the United States Mail, 
postage prepaid, registered or certified, addressed as hereinafter provided.  Parties shall make 
reasonable inquiry to determine whether the names of the persons listed in this Agreement 
should be substituted with the name of the listed person’s successor.  All notices, demands, 
requests, consents, approvals or communications to the County shall be addressed to: 

Mr. Tom Lundy 
Catawba County Manager 
P.O. Box 389 
Newton, NC 28658 
828-465-8392 (fax) 
tlundy@catawbacountync.com 
 
with copies to: 

Mr. Jacky Eubanks 
Catawba County Planning Department 
P.O. Box 389 
Newton, NC 28658 
828-465-8484 (fax) 
jeubanks@catawbacountync.com 
 
Thomas E. Terrell, Jr. 
Smith Moore, LLP 
P.O. Box 21927 
Greensboro, NC 27420 
336-433-7482 (fax) 
tom.terrell@smithmoorelaw.com 
 
to Key Harbor at: 
 
Doug Adams 
Key Harbor Communities, LLC 
2010 Industrial Parkway 
Suite 400 
McDonough, GA 30253 
770-507-8499 (fax) 
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asproperties@bellsouth.net 
 
Doug Adams 
Key Harbor Holdings, LLC 
2010 Industrial Parkway 
Suite 400 
McDonough, GA 30253 
770-507-8499 (fax) 
asproperties@bellsouth.net 
 
with copies to: 
 
John Carmichael 
Kennedy Covington Lobdell & Hickman 
214 North Tryon Street, 47th Floor 
Charlotte, NC 28202 
704-353-3209 (fax) 
jcarmichael@kennedycovington.com 
 
Allan McClellan 
2725 Westinghouse Boulevard, Suite 100 
Charlotte, NC  28273 
704-587-4556 (fax) 
Allan@magdevelopment.com 
 
to Crescent at: 
 
Phil Hayes 
Crescent Resources 
400 South Tryon Street, Suite 1300 
Charlotte, NC 28201 
980-373-5829 (fax) 
pmhayes@duke-energy.com 
 
with copies to: 
 
John Carmichael 
Kennedy Covington Lobdell & Hickman 
214 North Tryon Street, 47th Floor 
Charlotte, NC 28202 
704-353-3209 (fax) 
jcarmichael@kennedycovington.com 
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to Carolina Centers at: 
 
Phil Hayes 
Crescent Resources 
400 South Tryon Street, Suite 1300 
Charlotte, NC 28201 
980-373-5829 (fax) 
pmhayes@duke-energy.com 
 
with copies to: 
 
John Carmichael 
Kennedy Covington Lobdell & Hickman 
214 North Tryon Street, 47th Floor 
Charlotte, NC 28202 
704-353-3209 (fax) 
jcarmichael@kennedycovington.com 
    
21. Entire Agreement.  This Agreement sets forth and incorporates by reference all of the 
agreements, conditions and understandings between Crescent, Carolina Centers, Key Harbor 
and the County relative to the Key Harbor Property, the Village Center Property, the Terrapin 
Creek Property and the Mountain Creek Property and there are no promises, agreements, 
conditions or understandings, oral or written, expressed or implied, among these parties 
relative to the matters addressed herein other than as set forth or as referred to herein or as 
contained in the Catawba County UDO or as expressed in the development conditions 
applicable to these parcels of land. 

22.   Construction.  The parties agree that each party and its counsel have reviewed and 
revised this Agreement and that any rule of construction to the effect that ambiguities are to be 
resolved against the drafting party shall not apply in the interpretation of this Agreement or 
any amendments or exhibits hereto. 

23.  Assignment.  After notice to the County, Key Harbor, Crescent or Carolina Centers may 
assign its respective rights and responsibilities hereunder to subsequent land owners of all or 
any portion of the relevant parcels of land, provided that no assignment as to a portion of the 
relevant parcel of land will relieve the assigning party of responsibility with respect to the 
remaining portion of the relevant parcel of land owned by the assigning party without the 
written consent of the County.  Subject to the provisions of N.C.G.S. § 39-23, in the event that 
Crescent, Carolina Centers or Key Harbor sells all of its relevant parcel or parcels of land and 
assigns its respective rights and responsibilities to a subsequent land owner, then such selling 
party shall be relieved of all of its covenants, commitments and obligations hereunder. 

24.  Governing Law.  This Agreement shall be governed by the laws of the State of North 
Carolina. 
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25.  Counterparts.  This Agreement may be executed in several counterparts, each of which 
shall be deemed an original, and such counterparts shall constitute one and the same 
instrument. 

26.  Agreement to Cooperate.  In the event of any legal action instituted by a third party or 
other governmental entity or official challenging the validity of any provision of this 
Agreement, the parties hereby agree to cooperate in defending such action; provided, however, 
each party shall retain the right to pursue its own independent legal defense. 

27. Agreements to Run with the Land.  This Agreement shall be recorded in the Catawba 
County Registry.  The Agreements contained herein shall be deemed to be a lien upon, binding 
upon and run with the land and shall be binding upon and an obligation of all successors in the 
ownership of the relevant parcels of land. 

28. Severability.  If any term or provision herein shall be judicially determined to be void or 
of no effect, such determination shall not affect the validity of the remaining terms and 
provisions. 

29. Authority.  Each party represents that it has undertaken all actions necessary for 
corporate or public approval of this Agreement, and that the person signing this Agreement has 
the authority to bind the company or the County. 

 

[SIGNATURES ON NEXT PAGE] 
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IN WITNESS WHEREOF, the parties hereby set their hands and seals, effective the date 
first above written. 

     Crescent Resources, LLC 
 
     By: __________________________________ 
     Title:_________________________________ 
 

Carolina Centers, LLC 
 
By:____________________________________ 
Title:__________________________________ 

 
     Key Harbor Communities, LLC 
 
     By: ____________________________________ 
     Title: __________________________________ 
 
     Key Harbor Holdings, LLC 
 
     By: ____________________________________ 
     Title: __________________________________ 
 
     Catawba County  
 
     By: ____________________________________ 

Title:___________________________________ 
 
 

 
This instrument has been pre-audited in the manner required by the Local Government Budget 
and Fiscal Control Act. 
 
 
     ________________________________________________ 
     Catawba County Finance Director 
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State of ________________ 
County of ______________ 
 
I, the undersigned, a Notary Public of the County and State aforesaid, do hereby certify that 
_______________________________, Managing Partner of Crescent Resources, LLC, a 
_______________ Limited Liability Company, personally appeared before me this day and 
acknowledged the due execution of the foregoing instrument on behalf of said limited liability 
company.  Witness my hand and official stamp or seal, this the _____ day of _________________, 
2006. 
 
My Commission Expires:  _________________________________________ 
____________________    Notary Public 
=============================================================== 
State of ________________ 
County of ______________ 
 
I, the undersigned, a Notary Public of the County and State aforesaid, do hereby certify that 
_______________________________, Managing Partner of Carolina Centers, LLC, a 
_______________ Limited Liability Company, personally appeared before me this day and 
acknowledged the due execution of the foregoing instrument on behalf of said limited liability 
company.  Witness my hand and official stamp or seal, this the _____ day of _________________, 
2006. 
 
My Commission Expires:  _________________________________________ 
____________________    Notary Public 
=============================================================== 
State of ________________ 
County of ______________ 
 
I, the undersigned, a Notary Public of the County and State aforesaid, do hereby certify that 
_______________________________, Managing Partner of Key Harbor Communities, LLC, a 
_______________ Limited Liability Company, personally appeared before me this day and 
acknowledged the due execution of the foregoing instrument on behalf of said limited liability 
company.  Witness my hand and official stamp or seal, this the _____ day of _________________, 
2006. 
 
My Commission Expires:  _________________________________________ 
____________________    Notary Public 
 
=============================================================== 
 
 
 
 
 
 



 
 
 
GREENSBORO 839572.3  

30

State of ________________ 
County of ______________ 
 
I, the undersigned, a Notary Public of the County and State aforesaid, do hereby certify that 
_______________________________, Managing Partner of Key Harbor Holdings, LLC, a 
_______________ Limited Liability Company, personally appeared before me this day and 
acknowledged the due execution of the foregoing instrument on behalf of said limited liability 
company.  Witness my hand and official stamp or seal, this the _____ day of _________________, 
2006. 
 
My Commission Expires:  _________________________________________ 
____________________    Notary Public 
===================================================================== 
State of ______________ 
County of ____________ 
 
I, the undersigned, a Notary Public of the County and State aforesaid, do hereby certify that 
__________________________ personally came before me this day and acknowledged that he is 
_________________ of Catawba County and acknowledged, on behalf of Catawba County, the 
due execution of the foregoing instrument.  Witness my hand and official stamp or seal, this the 
_____ day of ___________________, 2006. 
 
My Commission Expires:  _________________________________________ 
____________________    Notary Public 
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